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CA  USES  in  which  the  decisions  contained  in  the  Appellate 
Division  Reports  home  been  passed  upon  by  the  Cou7*t  of 
Appeals. 

A1.BI1BCHT  9.  N.  T.  G.  &  H.  R.  R.  R.  Ck) 54  App.  Div.  686 

Judgment  affirmed :  166  i^.  F.  622. 

Baibd  v.  Shbbhan ; 38  App.  Div.  7 

Judgment  affirmed  on  ojiinion  beUno :  166  N.  T,  681. 
Babbbb  «.  Wheeleb 46  App.  Div.  688 

Judgment  affirmed :  166  J\r.  T,  622. 
Babto  v.  State  of  New  Tobk 51  App.  Div.  628 

Appeal  dismiseed :  166  H.  T.  599. 

Bauer  v.  Dewet 56  App.  Div.  67 

Order  refoereed :  166  H.  T.  402. 
Bekdeb  «.  TebwiIaLIOEB 48  App.  Div.  871 

Judgment  affirmed:  166  JV.  F.  590. 
Bbrbcke  v.  Haeblbr 88  App.  Div.  844 

Judgment  affirmed:  166  J\r.  F.  681. 

Bbatton  v.  Sherman 45  App.  Div.  58 

Order  affirmed  and  judgment  abeolute  ordered  againet  dtfendant :  166  i^T.  T.  610. 
Breed  v.  Ruoff 54  App.  Div.  142 

Appeal  diemimd :  166  N.  T,  612. 
Browk  «.  N.  T.  C.  &  H4  R  R  R.  Co 42  App.  Div.  548 

Judgment  affirmed:  166  K  T.  626. 
Bruce  v.  Van  Demark 47  App.  Div.  628 

Judgment  affirmed:  166  JV.  T.  608. 
Charman  v.  Tatum 54  App.  Div.  61 

Judgment  affirmed :  166  If,  T,  605. 

Citizens'  Sayingb  Bank  v.  Mayor,  etc.,  of  New  York 87  App.  Div.  560 

Judgment  affirmed  on  opinion  below  :  166  JV.  T.  594. 

Clinton  o.  Buffaix)  Land  Security  Co  55  App.  Div.  440 

Judgment  affirmed  on  opinion  below :  166  N.  T.  621. 
CoNiiON  V.  Starbuck 58  App.  Div.  618 

Appeal  dimined:  166  J\r.  T.  688. 

CoNNEixY  «.  O'Brien   40  App.  Div.  574 

Judgment  retereed  amd  new  trial  ordered :  166  N.  T.  406. 

I>ESBBCKER  9.  McFarline 42  App.  Div.  455 

Judgment  affirmed  on  opinion  below :  166  N.  T.  625. 

Donnelly  v.  City  of  New  York 58  App.  Div.  447 

Judgment  affirmed  on  opinion  below :  166  Jf.  T,  592. 
FoEHNER  «.  HuBEB 42  App.  Div.  489 

Judgment  affirmed:  166  JV.  F.  619. 
Garrison  «.  N.  T.  C.  &  H.  R.  R.  R.  Co 50  App.  Div.  622 

Judgment  (affirmed:  166  JV.  7,  688. 
Glor  «.  Kelly 49  App.  Div.  617 

Judgment  affirmed :  166  N.  T,  589. 


vi  CAUSES  PASSED  UPON 

Gould  v.  Lenox  Cobforation 87  App.  Dlv.  268 

Order  qffirrMd  and  judgment  abiolute  ordered  for  pkdntiff  an  opinion  below :  166 

K  T.  682. 
Gbbbkubaf  9.  Blakbican 40  App.  Div.  871 

Judgment  affirmed:  166  iV.  T.JSSH. 
Hamilton  v.  Foubth  Ebtatb  Co 44  App.  Dlv.  642 

Judgment  affirmed:  166  N.  T.  600. 
Haug  «.  SoHXTicACHEB 60  App.  Dlv.  662 

Judgment  m/odified:  1^  N.  T.  606. 

Healt  «.  Hkalt 66  App.  Div.  816 

Judgment  affirmed  on  opinion  in  Winne  v.  Winne  (166  N.  T.  268) :  i66  JV:  F.  624. 

HoLBOTD  V,  Shbbidan 68  App.  Div.  14 

Appeal  dimnieeed :  166  K  T.  684. 
Hughes  o.  Haul  am   87  App.  Div.  628 

Judgment  affirmed:  166 iV.  F.  427. 
Hull  «.  Canandaioua  El.  L.  Co 66  App.  Dlv.  419 

Appeal  diemieeed :  166  K  T.  628. 
HxHiL  «.  Cbonx 66  App.  IMy.  88 

Appeal  diemieeed:  166  N,  T,  606. 
Jewelers'  League  of  N.  T.  v.  Hepke 49  App.  Div.  648 

Judgment  affirmed :  166  N.  Y.  606. 

Johns  v.  Johns 44  App.  Div.  688 

Judgment  affirmed  on  opinion  hdow :  166  N,  T,  618. 

Lawbon  «.  Metbopolitan  Stbeet  Rt.  Co 40  App.  Div.  807 

Judgment  affirmed  :  166  JIT.  F.  689. 

Leonard  o.  Citt  of  Hobnellsyille  41  App.  Div.  106 

Appeal  dimnieeed :  166  N.  T.  690. 

Livingston  «.  Livingston 66  App.  Dlv.  484 

Order  affirm/ed :  166  N,  T.  601. 

Ltman  V.  Peblmutteb 49  App.  Dlv.  680 

Judgment  affirmed:  166  N.  F.  410. 

Maibs  «.  Matob,  etc.,  of  New  Tobx 62  App.  Div.  848 

Order  affirmed  and  judgment  dbeoMe  ordered  for  defendant :  166  K  T,  618. 

Mabtin  «.  Mabtin 46  App.  Dlv.  446 

Appeal  diemieeed:  166  N.  F.  611. 

Matteb  of  Adams 61  App.  Div.  619 

Order  affirmed :  166  N,  T.  6'^. 

Matteb  of  Albingeb 47  App.  Dlv.  648 

Appeal  diemieeed :  166  JV.  F.  684. 

Matteb  of  Caffbet 47  App.  Div.  644 

Appeal  diemieeed :  166  K  F.  688. 

Matteb  of  Camebon 47  App.  Div.  120 

Order  affirmed :  166  N,  F.  610. 

Matteb  of  Cbugeb 64  App.  Div.  406 

Order  affirmed  on  opinion  below :  166  JV.  F.  602. 

Matteb  OF  Grant 66  App.  Div.  176 

Order  affirmed:  166  N.  F.  640. 


BY  THE  COURT  OF  APPEALS.  vii 

Mattbb  ov  Obbbrx 55  App.  Div.  475 

Order  affirmed :  166  N.  T.  485. 
Mattkb  of  Homb  vob  Incurablbs 56  App.  Dir.  625 

Order  affirmed  :  166  JVl  F.  603. 
Mattbb  ov  McBchboh 51  App.  Div.  638 

Order  affirmed :  166  N.  T.  625. 
Mattbb  of  Mobrib  Aybbub 56  App.  Div.  123 

Order  affirmed:  166  2f.  T.  495. 
Mattbb  of  O'Sullivah 54  App.  Div.  874 

Order  affirmed  :  166  JVl  T.  596. 

Mattbb  of  Rowland 55  App.  Div.  66 

Order  affirmed  on  apinum  below :  166  JV.  T,  641. 

Mattbb  of  Smith 46  App.  Div.  818 

Order  affirmed  on  opinion  below :  166  N,  F.  630. 
Mattbb  of  Sullivan 41  App.  Div.  638 

Order  affirmed:  166^.  F.  595. 
Mattbb  of  Unobich 48  App.  Div.  594 

Order  affirmed :  166  IT,  F.  618. 
Mattbb  of  Yabdbbbilt 58  App.  Div.  619 

Order  affirmed :  166  K,  T,  640. 

McAvoT  «.  Cmr  of  Nbw  Tobk. 53  App.  Div.  485 

Judgment  affirmed  :  166  JV;  F.  588. 

MoCabb  «.  CiTT  OF  Nbw  ToBK 53  App.  Div.  858 

Judgment  affirmed :  166  if.  F.  587. 

McOahetv.  Nabsau  Elbotbic  R.  R.  Co 51  App.  Div.  381 

Order  {ffirmed  and  judgment  abeohUe  ordered  for  dtfendant :  166  N,  F.  617. 
Mbnbbbv.  Babbb 40  App.  Div.  609 

Judgment  affirmed :  166  K  F.  638. 
Mbmtb  v.  Both 86  App.  Div.  848 

Judgment  affirmed :  166  N,  F.  609. 

Mbbbitt  «.  Matob»  btc,  of  Nbw  Tobk 31  App.  Div.  165 

Appeal  diemdeeed:  166  K  F.  591. 
Millbb  «.  Wbibbtbih 53  App.  Div.  588 

Judgment  affirmed:  166  JV.  F.  608. 
MoBBOW  9.  N.  Y.  C.  &  H.  R.  R.  R.  Go 51  App.  Div.  630 

Judgment  affirmed:  166  If.  F.  616. 

Mutual  Lifb  Ins.  Co.  «.  Hall 81  App.  Div.  574 

Judgment  affirmed  on  opinion  below  :  166  If.  F.  595. 
Mthill  V.  Pblls 19  App.  Div.  638 

Judgment  affirmed:  166  If.  F.  614. 
Nash  v.  Wbidbbfbld 41  App.  Div.  511 

Judgment  affirmed  :  166  If.  F.  613. 

NowACBv.  Mbt.  St.  Rt.  Co 54  App.  Div.  803 

Judgment  reeereedand  a  new  trial  granted:  166  If.  F.  488. 

Oltphahtv.  Phtfb 48  App.  Div.  1 

Judgment  affirmed  on  opinion  below :  166  If.  F.  680. 


viii  CAUSES  PASSED  UPON 

Pboplb  bz  bbl.  Bull  v.  Citt  of  Buffalo 63  App.  Div.  167 

Order  affirmed  on  opinion  below  :  166  JVl  F.  604w 

Pboplb  bz  bbl.  Whitb  v.  Colbr 66  App.  Div.  171 

Appeal  diemmed:  166  if.  F.  688. 

Pboplb  bz  bbl.  Smith  v.  Dotlb 66  App.  Div.  260 

Order  reversed :  166  N.  T.  462. 

Pboplb  bz  bbl.  Dukk  9>.  Ham 67  App.  Div.  867 

Order  of  Special  Term  and  AppeUcUe  Divieion  rewreed,  ierit  $et  aeide  and  vacated  : 

166  JV.  r.  477. 

Pboplb  f>.  Holmbs 68  App.  Div.  626 

Judgment  affirmed :  166  JV;  F.  540. 

Pboplb  bz  bbl.  O'Bbibn  v.  Ebating .'.  65  App.  Div.  655 

Order  affirmed:  166  JV.  F.  601. 

Pboplb  bz  rbl.  Lbabt  «.  Enoz 54  App.  Div.  684 

Order  reoereed :  166  If,  F.  444. 

Pboplb  v.  Mbbgantilb  Crboit  Go 55  App.  Div.  594 

Order  qf  Special  Term  and  AppeUcUe  Bitiiion  reversed  and  ease  remanded  to  %ieeial 

Term  for  further  hearing :  166  JV.  F.  416. 

Pboplb  bz  bbl.  Ebnbhan  «.  Scakkbll 58  App.  Div.  687 

Order  affirmed:  166  JV.  F.  642. 

Pboplb  bz  bbl.  Schofibld  v.  Schoonovbb 47  App.  Div.  278 

Order  affirmed  on  opinion  beUnc  :  166  N,  F.  629. 

Pboplb  bz  bbl.  Citt  of  Nbw  York  v,  Woodbuff 57  App.  Div.  278 

Order  affirmed  :  166  N.  F.  453. 

Pboplb  bz  bbl.  Tbacy  «.  Woodruff 54  App.  Div.  1 

Appeal  diemieeed:  166  JV  F.  597. 

Pboplb  bz  rbl.  Grogah  o.  York 58  App.  Div.  624 

Order  reversed:  166  If,  F.  582. 

PoDJBSKi  V,  Ellicott  Squabb  Co.  of  Buffalo 51  App.  Div.  617 

Judgment  affirmed:  166  JV.  F.  628. 

Pratt  v,  Romak  Catholic  Orphan  Asylum.  . .  20  App.  Div.  852 

Judgment  aprmed  on  opinion  below :  166  N.  F.  598. 

Pratt  &  Whitnbt  Co.  v,  Pnbumatic  Tool  Co 50  App.  Div.  869 

Judgment  affirmed  on  opinion  below :  166  If.  F.  588. 

PRUBT9.  N.  Y.  C.  &H.  R  R.  R.  Co 41  App.  Div.  158 

Judgment  affifrmed:  166  JV.  F.  616. 

Prtor  V,  Crrr  of  Rochbstbr 57  App.  Div.  480 

Judgment  modified:  166  K  F.  54a 

QuBEN  «.  Wbavbr ; 88  App.  Div.  628 

Order  of  Appellate  Division  reversed  and  judgment  of  the  Speoial  Term  affirmed : 

166  JV.  F.  398. 

Rankbn  V,  Donovan 46  App.  Div.  225 

Judgment  affirmed  on  opinion  below :  166  If,  F.  626. 

Raymond  v.  Dittbnhobfbr 58  App.  Div.  687 

Judgment  affirmed :  166  If.  F.  599. 

Rochbstbr  Foldino  Boz  Co.  v,  Brownb 55  App.  Diy.  444 

Appeal  dismissed:  166  JV  F.  686. 


BY  THE  COURT  OF  APPEALS.  ix 

ScHKKK  9.  People's  B.  L.  &  S.  Assn 87  App.  Div.  633 

Judgment  oiffifrmed :  166  N,  T,  629. 
SnrrEFF  v,  Pboflb'b  B.  L.  &  8.  Assn 37  App.  Div.  840 

Judgment  afflrmed:  166  JV.  F.  680. 

Smith  «.  Tekbt 88  App.  Div.  894 

Order  afflrmed  and  judgment  absolute  ordered  for  plaintiffs  on  opinion  below :  166 

JV.  T,  682. 
Smith  «.  Vail 58  App.  Div.  628 

Judgment  afflrmed:  166  iT.  F.  611. 

Stabbugk  v.  Phenix  Ins.  Co 47  App.  Div.  621 

.        Judgment  afflrmed  :  166  N.  T.  598. 
Stewart  v.  Long  island  R.  R  Co 54  App.  Div.  628 

Judgment  afflrmed:  166  iT.  T.  604. 

Stoutenbttbgh  V,  Davison 59  App.  Div.  621 

Appeal  dismissed:  166  If.  T.  686. 
TwBDDELL  V,  N.  Y.  LiPB  Ins.  &  Trust  Co 49  App.  Div.  258 

Judgment  afflrmed :  166  JV:  T.  608. 
Werner  o.  Franklin  National  Bank 49  App.  Div.  428 

Judgment  afflrmed:  166  If.  F.  619. 
Wetmore  v.  Wetmorb  56  App.  Div.  625 

Appeal  dismissed :  166  JV:  F  608. 
WiEDMAN  V.  EvERARD 66  App.  Div.  858 

Appeal  dismissed :  166  i\r.  F  598. 

WiLLL^MS  V.  Jones 54  App.  Div.  849 

Judgment  reversed  and  new  (rial  ordered :  166  HT.  F  522. 
Williams  «.  Turner 55  App.  Div.  686 

Appeal  dismissed :  166  JV.  F  686. 

Youngs  «.  McDonald 56  App.  Div.  14 

Order  afflrmed :  166  If.  F  689. 
Zipp  V,  Barker. 40  App.  Div.  1 

Judgment  afflrmed:  166  N,  F  621. 

The  atteDtion  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appea.  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  Judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  {Rogers  v.  Decker, 
181  N.  Y.  490.)  — Rep. 
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Ca$je$ 


DBTERMINED  IK  THE 


SECOND    DEPARTMENT 


IN  THE 


APPELLATE    DIVISION, 

W^VLKCUr  1901.* 


Ohables  M.  Allen,  Appellant,  v.  Charles  T.  Co»by,  Kespondent. 

Lien  of  a  livery  stable  keeper  —  his  duty  to  disclose  its  cbmount  —  when  an  exeessiw 

demand  is  made,  a  tender  is  not  necessary. 

Where  a  livery  stable  keeper,  having  a  lien  upon  a  horse,  wagon  and  harness  for 
the  amount  of  his  charges  for  stabling  and  storage,  refuses  to  deliver  the  prop- 
erty to  a  vendee  thereof,  except  upon  the  payment  of  a  sum  greatly  in  excess 
of  the  lien,  the  vendee  is  not  obliged  to  make  an  actual  tender  of  the  amount 
of  the  lien  in  order  to  maintain  an  action  against  the  livery  stable  keeper  to 
recover  possession  of  his  property. 

In  such  a  case  it  is  the  duty  of  the  livery  stable  keeper  to  disclose  to  the  vendee 
the  exact  amount  of  the  lien. 

Appeal  by  the  plaintiff,  Charles  M.  Allen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  1st  day  of  February, 
1900,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  Slst  day  of  January,  1900,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Waylamd  E.  Benjamin^  for  the  appellant. 

GUbert  W.  Minor ^  for  the  respondent. 

Woodward,  J. : 

This  is  an  action  brought  to  recover  possession  of  a  horse,  wagon 
and  harness  of  the  value  of  $150,  title  to  which,  upon  the  trial,  was 
admitted  to  be  in  the  plaintiff.    At  the  time  plaintiff  purchased  this 

*The  other  cases  of  this  term  will  be  found  in  volume  68  App.  Dlv. —  [Rep. 

App.  Div.— Vol.  LIX.        1 
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property  of  the  Ijeahy  &  O'Brien  Furniture  Company  it  was  in  the 
possession  of  the  defendant,  who  set  up  in  his  answer  as  a  separate 
defense  a  lien  for  stabling  the  horse  and  storing  the  wagon  and  har- 
ness to  the  extent  of  $225.  Upon  the  trial  the  jury  found  a  verdict 
in  favor  of  the  defendant  for  $29.25,  and  from  the  judgment  entered 
and  from  an  order  denying  a  motion  for  a  new  trial  upon  the  min- 
utes, appeal  is  made  to  this  court. 

It  developed  upon  the  trial  that  the  plaintijQE,  at  the  time  of  mak- 
ing the  purchase,  knew  that  something  was  due  to  the  defendant  for 
the  keeping  of  the  horse  and  equipment,  which  amount,  he  under- 
stood, to  be  about  $8.60.  This,  through  his  attorney,  he  offered  to 
pay,  but  was  met  on  the  part  of  the  defendant  with  a  bill,  made  up 
of  various  charges,  some  of  which  could  not  have  been  liens  upon 
the  property  of  the  plaintiff,  aggregating  something  over  $200,  and 
an  absolute  refusal  to  deliver  the  property  except  upon  the  payment 
of  the  entire  bill.  There  was  a  conflict  of  evidence  upon  the  ques- 
tion of  a  tender  having  been  actually  made,  though  the  defendant 
himself  admits  that  plaintiff's  attorney  came  to  him  proposing  to 
liquidate  the  claim  of  the  latter.  Plaintiff's  attorney  requested  the 
trial  judge  to  charge  the  jury  that  "  if  the  defendant  demanded 
$221,  and  the  jury  find  that  he  held  a  lien  only  for  $8.50  or  $58.50, 
either  one,  that  was  an  unreasonable  demand,  and  there  was  no 
necesssity  for  a  tender."  The  court  responded :  "  I  think  not ;  the 
burden  was  the  other  way,  because  you  allege  he  had  a  lien."  It 
nowhere  appears  that  the  plaintiff  had  made  any  such  allegation, 
and  if  he  had,  we  are  unable  to  discover  its  relevancy  to  the  request 
of  the  plaintiff.  While  it  was  no  doubt  incumbent  on  the  plaintiff 
to  show  that  he  had  offered  to  discharge  any  lien  which  the  defend- 
ant might  have  upon  his  property,  yet  the  law  does  not  hold 
to  the  doing  of  a  vain  thing.  It  calls  for  fair  dealing,  and  asks 
of  each  party  that  he  shall  give  the  other  plainly  to  understand 
just  what  position  he  takes,  and  just  what  he  means  to  do,  if 
the  other  acts  this  way  or  that.  If  that  is  beyond  all  doubt 
effected,  the  law  does  not  exact  that  it  be  reached  in  a  prescribed 
and  exact  method.  {Zawrence  v.  MUler,  86  N.  Y.  131,  137.)  If 
the  defendant  undertook  to  demand  of  the  plaintiff  a  sum  which  he 
had  no  lawful  right  to  exact,  refusing  to  deliver  the  property 
except  upon  condition  of  the  payment  of  this  sum,  it  was  not  neces- 
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sary  to  make  an  actual  physical  tender  of  the  amount  of  the  lien. 
{ffoyt  V.  Sproffiiey  61  Barb.  497,  506 ;  Baumann  v.  Pmckneyy  118 
K  T.  604,  616,  and  authorities  there  cited.)  When  the  plaintiff, 
through  his  attorney,  visited  the  defendant  and  offered  to  pay  the 
amount  of  the  lien,  it  was  the  duty  of  the  latter  to  have  discovered 
to  the  plaintiff  the  amount  of  defendant's  claim  which  was  legally 
a  lien  upon  the  property  involved,  and  if  the  jury  found  that  the 
demand  of  the  defendant  was  in  excess  of  the  lien,  it  was  so  far  an 
unreasonable  demand  as  to  make  an  actual  tender  unnecessary. 
The  defendant  admits  that  he  refused  to  restore  the  property.  He 
says :  ''  I  remember  some  gentleman  calling  who  claimed  to  have  a 
bill  of  sale.  Very  likely  he  made  a  demand  on  me  for  the  property. 
"When  he  made  the  demand  I  relied  upon  my  right  of  lien.  I 
refused  to  entertain  it ;  it  was  mine  by  law.  I  said  the  reason  why 
I  wouldn't  pve  it  was  I  had  a  prior  claim.  All  I  said  was  that  I 
had  a  lien  on  it  by  virtue  of  being  a  stable  keeper.  I  don't  know 
as  I  told  him  the  amount.  I  don't  remember  whether  he  made  any 
inquiries  as  to  the  amount  due  for  my  lien.  I  had  no  interest  in 
the  transaction  ;  I  paid  no  attention  to  him." 

It  is  very  evident  from  the  evidence  that  the  defendant  undertook 
to  force  the  plaintiff  to  pay,  not  only  the  lien  which  existed,  but 
various  other  claims  which  the  defendant  held  against  the  Leahy  & 
O'Brien  Company,  which  had  formerly  owned  the  property ;  this 
the  jury  has  practically  found  by  its  verdict  for  twenty-nine  dollars 
and  iifty  cents  in  favor  of  the  defendant,  and  we  are  of  opinion, 
under  the  circumstances  of  this  case,  the  defendant  having  failed  to 
disclose  to  the  plaintiff,  who  was  not  in  a  position  to  know,  the 
amount  of  the  lien,  that  the  jury  should  have  been  charged  as 
requested.  The  defendant  could  not  refuse  to  disclose  the  exact 
amount  due  under  the  lien  and  make  a  demand  for  a  sum  largely  in 
excess  of  that  amount  and  then  be  protected  in  his  wrong  by  the 
fact  that  an  actual  tender  of  the  sum  due  was  not  made. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  of  the  County  Court  of  Kings  county  reversed 
and  new  trial  granted,  costs  to  abide  the  event. 
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The  City  of  New  York,  Plaintiff,  v.  Alexander  P.  Hexamer, 

Defendant. 

Municipal  ordinance  —  when  it  may  not  impose  a  tax  upon  a  livery  stable  keeoer  in 
another  State,  whose  carriages  at  intervals  come  into  the  city  of  New  York  — 
what  penalty  is  so  indefinite  as  to  be  unen/orcible. 

Section  49  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  378),  authoriziug 
the  municipal  assembly  to  make  ordinances  "in  relation  to  the  licensing 
and  business  of  *  *  *  hackmen,  ♦  *  *  and  to  fixing  the  license,  if 
any,  therefor,"  and  "To  regulate  the  rates  of  fare  to  be  taken  by  owners  or 
drivers  of  hackney  coaches  or  carriages;  such  owners  shall  pay  an  annual 
license  fee  to  be  determined  by  the  municipal  assembly,"  does  not  authorize 
the  passage  of  an  ordinance  imposing  a  license  fee  sufficiently  large  to  consti- 
tute a  tax,  independently  of  the  cost  of  issuiug  and  recording  the  license,  or  of 
any  special  police  control  over  the  matter  regulated,  upon  a  person  engaged  in 
conducting  a  livery  stable  in  the  State  of  New  Jersey,  who  at  intervals  sends 
his  carriages  into  the  city  of  New  York  for  the  sole  purpose  of  meeting  the 
steamers  of  a  transatlantic  line  and  conveying  the  passengers  to  their  respective 
destinations. 

Sembie,  that  such  a  person  is  not  a  public  hackman  within  the  meaning  of  the 
ordinance. 

Semble,  that  a  provision  in  the  ordinance  imposing  for  a  violation  thereof  "a 
penalty  of  not  less  than  $2  nor  more  than  $25  for  each  olfense,"  is  so  indefinite 
as  to  render  the  validity  of  the  ordinance  doubtful. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Willicmi  J.  Ca/rr  [Peter  P.  Smith  with  liim  on  the  brief],  for 
the  plaintiff. 

Joseph  Larocque^  Jr,  [^elso7i  Shipman  with  him  on  the  brief], 
for  the  defendant. 

Woodward,  J. : 

Section  49  of  the  Greater  New  York  charter  (Laws  of  1897,  chap. 
378)  provides  as  follows : 

"§  49.  Subject  to  the  provisions  of  this  act,  the  municipal 
assembly  shall  have  power  within  said  city  to  make,  establish, 
publish  and  modify,  amend  or  repeal  ordinances,  rules,  regulations 
and  by-laws  not  inconsistent  with  this  act,  or  with  the  constitution 
or  the  laws  of  the  United  States,  or  of  this  state,  for  the  following 
purposes :    *    *    * 
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"  20.  In  relation  to  the  licenBing  and  business  of  public  eartmen, 
truckmen,  hackmen,  cabmen,  expressmen,  cardrivers  and  boatmen, 
pawn-brokers,  junk  dealers,  keepers  of  intelligence  offices,  dealers  in 
second-hand  articles,  hawkers,  peddlers,  vendors  and  the  keeping  of 
dogs,  menageries,  circuses,  common  shows  and  scalpers  in  coal 
freights,  bone  boiling,  fat  rendering  and  other  noxious  businesses 
and  to  fixing  the  license,  if  any,  therefor.     *     *     * 

"27.  To  regulate  the  rates  of  fare  to  be  taken  by  owners  or 
drivers  of  hackney  coaches  or  carriages ;  such  owners  shall  pay  an 
annual  license  fee  to  be  determined  by  the  municipal  assembly.'' 

Section  50  of  the  Greater  New  York  charter  provides  that,  sub- 
ject to  the  limitations  above  suggested,  the  municipal  assembly 
"  may  from  time  to  time  ordain  and  pass  all  such  ordinances,  rules, 
regulations  and  by-laws  as  to  the  said  municipal  assembly  may  seem 
meet  for  the  good  rule  and  government  of  the  city,  and  to  carry  out 
the  purposes  and  provisions  of  tliis  act  or  of  other  laws  relating  to  the 
said  city,  and  may  provide  for  the  enforcement  of  the  same  by  such 
fines,  penalties,  forfeitures  and  imprisonment  as  may  by  ordinance 
or  by-law  be  prescribed." 

Under  the  anthority  of  these  provisions  of  the  charter  the  munici- 
pal assembly  duly  enacted  the  following  sections  of  a  general  ordi- 
nance in  relation  to  businesses  requiring  a  license  : 

"  Section  1.  The  following  businesses  must  be  duly  licensed  as 
herein  provided,  namely,  public  eartmen,  truckmen,  hackmen,  cab- 
men, expressmen,  drivers,  junk  dealers,  dealers  in  second-hand 
articles,  hawkers,  peddlers,  venders,  ticket  speculators,  coal  scalpers, 
common  shows,  shooting  galleries,  bowling  alleys,  billiard  tables, 
dirt  carts,  exterior  hoists  and  stands  within  stoop-lines  and  under  the 
stairs  of  the  elevated  railroad  stations. 

"  Sec.  2.  No  person  shall  engage  in  or  carry  on  any  such  business 
without  a  license  therefor  under  a  penalty  of  not  less  than  $2  nor 
more  than  $25  for  each  oflEense,  and  for  the  purposes  of  this  ordi- 
nance the  term  person  shall  include  any  human  being  or  lawful 
association  of  such." 

The  controversy  involves  the  questions  whether  the  defendant  is 
a  public  hackman,  within  the  meaning  of  section  1  of  the  above 
ordinance,  and,  therefore,  liable  to  the  penalty  provided  by  section 
2,  and  whether  sections  1  and  2  are  valid.     The  agreed  facts,  aside 
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from  the  formal  matters  as  to  the  corporate  capacity  of  the  plain- 
tiff, the  passage  of  the  ordinance,  etc.,  are  as  follows :  The  defend- 
ant is,  and  at  the  times  hereinafter  mentioned  was,  the  owner  and 
keeper  of  a  livery  stable  at  the  city  of  Hoboken  in  the  State  of  New 
Jersey,  and  for  a  number  of  years  had  had  charge  of  the  carriage 
service  of  the  North  German  Lloyd  Steamship  Company  at  its  piers 
in  that  city.  After  the  great  fire,  which  destroyed  the  piers  on  the 
30th  day  of  June,  1900,  the  steamship  company  leased  from  the 
receiver  of  the  Brooklyn  Wharf  and  Warehouse  Company  the  lat- 
ter's  piers,  Nos.  24  and  26,  East  river,  lying  between  the  foot  of 
Amity  street  and  the  foot  of  Warren  street,  in  the  borough  of 
Brooklyn,  with  the  right  to  use,  in  common  with  said  warehouse 
company,  the  latter's  bulkhead  which  connects  the  said  piers  and 
abuts  upon  the  latter's  stores,  and  since  that  time  the  steamship 
company  has  been  in  possession  of  these  premises  under  its  lease, 
docking  certain  of  its  steamships  at  said  piers  and  landing  its  passen- 
gers thereon.  On  the  sixth  day  of  August  the  defendant  was 
instructed  to  take  charge  of  the  steamship  company's  carriage  serv- 
ice at  the  piers  in  Brooklyn,  and  pursuant  these  instructions,  and  on 
the  twenty-fourth  day  of  August,  sent  a  number  of  carriages  from 
his  stables  in  the  city  of  Ploboken  to  said  pier  No.  26  in  the  borough  of 
Brooklyn  to  meet  the  steamship  Frederick  der  Grosae^  which  was 
about  to  arrive.  The  drivers,  acting  under  instructions,  drove  upon 
the  pier  and  bulkhead  and  awaited  the  orders  of  defendant's  mana- 
ger, Henry  Ortlieb,  whose  duty  it  was  to  meet  the  passengers  from 
the  steamship  and  to  furnish  them  with  such  conveyances  as  they 
might  then  and  there  hire.  On  the  particular  occasion  under  con- 
sideration the  defendant's  manager  did  let  a  carriage  to  one  of  the 
passengers  coming  from  the  steamship,  and  such  passenger  was 
carried  through  the  streets  of  Brooklyn  to  his  destination,  when  the 
carriage  was  driven  directly  to  defendant's  stable  in  Hoboken.  It 
is  conceded  that  the  drivers  of  all  the  defendant's  carriages  employed 
for  the  purpose  of  meeting  the  vessels  of  the  steamship  company  are 
under  instructions  to  return  directly  to  the  defendant's  stables  after 
conveying  their  passengers  to  their  destinations  or  after  being  dis- 
missed by  defendant's  manager  and  not  to  pick  up  any  passengers 
either  in  going  to  or  coming  from  said  pier,  and  that  these  instruc- 
tions were  in  all  cases  obeyed.     The  question  is  whether,  under  the 
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circamstances,  the  defendant  is  a  pablic  hackman  within  the  mean- 
ing of  the  ordinance,  and  whether  he  is  liable  to  the  penalty  pre- 
scribed, it  being  agreed  that,  for  the  purposes  of  this  controversy, 
the  penalty  shall  be  fixed  at  two  dollars. 

The  record  does  not  disclose  the  amount  of  the  license  fee  required 
by  the  ordinance,  but  as  subdivision  27  of  section  49  of  the  Greater 
New  York  charter  provides  that  "  such  owners  shall  pay  an  annual 
license  fee  to  be  determined  by  the  municipal  assembly,"  we  may 
assume  that  a  license  fee  was  prescribed.  In  view  of  the  provisions 
of  section  13  of  the  ordinance,  which  requires  that  "  the  owner  of 
hacks  specially  licensed  shall,  in  addition  to  the  lawful  fees  herein- 
before provided,  pay  annually  an  additional  fee  of  $25  for  each 
hack  allowed  any  stand,"  we  may  conclude  that  the  fee  is  suffi- 
ciently large  to  constitute  a  tax,  independently  of  the  cost  of  issuing 
and  recording  the  license  or  of  any  special  police  control  over  the 
matter  regulated.  {People  v.  Jarvis^  19  App.  Div.  466,  467.) 
Cooley  on  Taxation  (2d  ed.  chap.  19,  p.  697)  says  that  "  it  would 
seem  that  when  a  power  to  license  is  given,  the  intendment  must  be 
that  regulation  is  the  object,  unless  there  is  something  in  the  lan- 
guage of  the  grant,  or  in  the  circumstances  under  which  it  is  made, 
indicating  with  sufficient  certainty  that  the  raising  of  revenue 
by  means  thereof  was  contemplated."  {People  v.  JarviSy  supra^ 
469,  and  authorities  there  cited.)  Without  going  into  the  question 
whether  the  city  of  New  York  could  compel  the  defendant  to  sub- 
mit to  the  special  license,  which  has  every  appearance  of  a  revenue 
measnre,  we  wiU  confine  the  discussion  to  the  issues  presented,  and 
we  are  of  opinion  that  the  defendant  is  entitled  to  judgment.  There 
is  no  provision  in  the  statute  or  in  the  ordinance,  so  far  as  our  attention 
is  called  to  it,  for  the  licensing  of  livery  stables.  The  defendant  is 
conceded  to  be  engaged  in  conducting  a  livery  stable ;  he  is  not  within 
the  jurisdiction  of  the  city  of  New  York,  nor  yet  of  this  State,  and 
yet,  if  this  penalty  may  be  collected  it  is  equivalent  to  saying  that  a 
municipal  ordinance  of  the  city  of  New  York  may  have  an  extra 
territorial  effect,  and  may  impose  a  tax  upon  this  citizen  of  N.ew 
Jersey  because  of  the  fact  that  as  an  incident  to  his  business  he 
sends,  at  intervals,  carriages  into  the  city  of  New  York  and  upon 
private  premises  for  the  purpose  of  affording  a  responsible  carriage 
service  to  the  passengers  of  an  international  transportation  company. 
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The  service  is  such  as  to  require  a  large  number  of  carriages  at  a 
given  time ;  it  imposes  no  special  burden  upon  the  streets  of  the 
city,  does  not  interfere  with  the  normal  hackney  coach  service  at 
the  public  stands,  and  the  defendant  himself,  through  a  responsible 
manager,  is  on  hand  to  afford  the  regulation  necessary  upon  the 
premises  of  the  steamship  company,  so  that  this  incidental  use  of 
the  defendant's  carriages  at  intervals  to  take  care  of  the  passengers 
of  the  steamship  company  is  not  within  the  reason  of  the  law  which 
sanctions  licenses  for  hacks  and  other  public  conveyances,  which^ 
from  necessity,  are  obliged  to  occupy  space  in  public  highways  or 
plaoes,  and  which  require  police  regulation  in  order  to  preserve  the 
peace  and  insure  efficiency  of  service.  In  the  case  of  Co^nmonr 
wealth  V.  Stodder  (2  Cush.  662),  the  authority  of  which  has  never 
been  questioned  in  Massachusetts,  the  court  had  under  consideration 
an  ordinance  which  exacted  various  fees,  ranging  from  one  dollar  to 
twenty-iive  dollars,  for  setting  up,  using  or  driving  in  the  city  of 
Boston  "  any  hackney  carriage  for  the  conveyance  of  persons  for 
hire  without  a  license  from  the  mayor  and  aldermen  under  a  penalty 
of  not  less  than  five  nor  more  than  twenty  dollars  every  time  such 
carriage  is  used."  A  citizen  of  Roxbury  set  up  a  line  of  stage 
coaches,  running  between  that  place  and  the  city  of  Boston,  the 
ordinances  of  which  prescribed  the  stand  for  such  line,  and  an  action 
was  brought  in  behalf  of  the  Commonwealth  to  collect  the  penalties 
for  a  disregard  of  the  ordinance  which  required  the  owner  to  take 
out  a  license.  Commenting  upon  this  branch  of  the  case  the  court 
say  :  "  As  to  the  requisition  of  a  payment  of  money,  operating  as 
it  does  as  a  direct  tax  upon  the  vehicle  to  be  used,  we  can  find  no 
authority  for  this  provision  of  the  ordinance.  Taxes  are  to  be 
levied  under  the  provisions  of  general  laws  enacted  by  the  legisla- 
ture. We  look  in  vain  for  authority  for  it  either  in  the  city  charter 
or  the  statutes  of  the  commonwealth.  The  act  of  1847,  c.  224^ 
under  and  by  virtue  of  which  this  ordinance  of  July  12th,  1847^ 
was  professedly  adopted,  merely  authorized  the  mayor  and  alder- 
men to  adopt  rules  and  orders '  for  the  due  regulation,  in  such  city, 
of  omnibuses,  stages,  &c.'  The  power  here  conferred  was  not  a 
tax  levying  power.  The  title  of  the  act  was  '  An  act  to  prevent 
obstructions  in  the  streets  of  cities  and  to  regulate  hackney  coaches 
and  other  vehicles.'     All  the  apparent  objects  of  the  act  may  be 
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secured  by  due  regulations  as  to  the  time,  place  and  mode  of  using 
such  vehicles,  irrespective  of  any  payment  of  a  specific  duty  or  tax 
upon  them,  as  provided  in  the  ordinance.  As  a  tax  it  would  operate 
unjustly  also,  as  requiring  to  be  paid  to  the  city  of  Boston  a  specific 
duty  or  tax  upon  a  vehicle  owned  and  used  by  an  inhabitant  of 
another  town  or  city  in  which  alone  he  should  be  taxed  for  his  per- 
sonal property." 

The  court  admitted  that  if  the  license  fee  had  been  merely  nomi- 
nal or  BufScient  only  to  meet  the  expense  of  issuing  the  same,  it 
might  not  be  objectionable,  but  held  that  "  in  no  aspect  in  which 
we  have  been  able  to  regard  this  part  of  the  ordinance,  can  we'  view 
it  in  any  other  light  than  as  an  assessment  of  a  tax  upon  the  owners 
of  these  vehicles.  As  such,  the  court  are  of  opinion,  it  was  without 
l^al  authority,  and  as  the  obtaining  of  a  license  in  all  cases  requires 
this  payment,  the  ordinance,  so  far  as  it  ordains  that  no  person  shall 
set  up,  use,  or  drive,  in  the  city  of  Boston,  any  omnibus,  without  a 
license  from  the  mayor  and  aldermen,  under  a  penalty  of  not  less 
than  five  nor  more  than  twenty  dollars,  every  time  such  carriage  is 
used,  is  illegal  and  cannot  be  enforced."  It  is  true,  of  course,  that 
in  the  matter  now  before  us  the  Legislature  has  authorized  the 
municipal  assembly  to  determine  the  annual  license  fee  to  be  paid 
by  the  owners  of  these  carriages  used  for  hire,  but  it  may  be  ques- 
tioned if  this  is  to  be  understood  to  have  been  a  taxing  power 
beyond  the  cost  of  regulating,  for  it  is  a  fundamental  and  well-set- 
tled principle  of  law  that  when  a  municipal  corporation  is  given  the 
power  to  license  useful  trades  or  occupations,  it  cannot  use  the 
Ucense  tax  to  raise  revenue,  nor  is  it  authorized  to  entirely  prohibit 
the  exercise  of  the  trade  or  occupation  by  any  excessive  license  fee. 
{People  V.  Ja/rvisy  supra,  p.  469,  and  authorities  cited ;  People  v. 
Marx,  99  N.  Y.  377,  386.)  While  it  may  be  conceded  that  the 
license  fee  imposed  by  the  ordinance  in  question  is  a  proper  one  in 
80  far  as  it  relates  to  carriages  daily  employed  as  public  hacks, 
which  occupy  the  stands  provided  and  are  subject  to  police  regula- 
tions, we  are  of  opinion  that  the  statute  does  not  authorize  the 
municipal  assembly  to  impose  an  annual  license  fee  upon  the  car- 
riages of  this  defendant  in  the  State  of  New  Jersey  because  such 
carriages  may,  as  an  incident  to  the  conducting  of  a  livery  stable  in 
App.  Div.— Vol.  LIX.        2 
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a  neighboring  State,  be  occasionally  sent  into  the  city  of  New  York 
to  perform  a  specific  service  which  does  not  involve  any  of  the 
evils  which  the  ordinance  is  intended  to  minimize.  The  ordinance, 
in  its  operation,  sliould  be  confined  to  those  cases  where  it  is  plainly 
discoverable  that  the  mischief  exists  for  which  it  was  intended  to 
provide  a  remedy,  and  where  the  need  is  evidenced  for  the  exten- 
sion of  the  protection  intended  by  the  Legislature.  ( ViUage  of 
Stamford  y.  Fisher^  140  N.  Y.  187,  191.)  Considerations  of  inter- 
state comity,  in  the  absence  of  positive  law,  ought  to  restrain  us 
from  enacting  regulations  which  cannot  fail  to  work  unjustly  and 
inequitably.  It  would  be  most  inhospitable  for  the  State  of  New 
York  to  practically  close  its  streets  to  the  public  carriages  of  a 
neighboring  State,  under  the  circumstances  disclosed  by  the  agreed 
statement  of  facts,  and  would  justify  retaliatory  measures  on  the 
part  of  New  Jersey  which  might,  in  the  long  run,  do  much  more 
damage  to  the  hackmen  of  New  York  than  might  be  reasonably 
anticipated  from  the  incidental  employment  of  defendant's  car- 
riages in  the  service  of  the  patrons  of  the  steamship  company.  The 
provision  of  the  statute  is  that  "  the  municipal  assembly  shall  have 
power  within  said  city"  to  make  ordinances,  etc.  We  are  of 
opinion  that  all  of  the  beneficial  purposes  of  the  ordinance  in  ques- 
tion may  be  served  by  applying  it  to  the  carriages  regularly 
employed  within  the  city,  or  such  as  come  within  the  reason  of  the 
law,  without  attempting  to  exact  a  tax  from  citizens  of  the  State  of 
New  Jersey.  We  would  not  expect  the  city  of  Hoboken  or  Jersey 
City  to  enact  ordinances  and  to  enforce  them  in  such  a  manner  as 
to  practically  exclude  New  York  hackmen  from  incidental  visits  in 
conveying  passengers  to  their  destinations,  and  we  ought  not  to  give 
such  construction  to  the  ordinance  now  under  consideration  unless 
we  expect  to  encourage  retaliation. 

In  City  of  Oswego  v.  Collins  (38  Hun,  171)  it  was  held  that  an 
omnibus  employed  in  carrying  patrons  of  a  hotel  to  and  from  trains 
without  compensation  for  such  carriage,  was  not  a  public  convey- 
ance, and  it  might  be  that  these  carriages,  confined  merely  to  the 
taking  care  of  the  passengers  of  an  international  transportation 
company,  would  be  considered  in  the  same  light  if  it  was  necessary 
to  the  conclusion,  but  we  prefer  to  rest  the  matter  upon  the  propo- 
sition that  the  incidental  use  of  the  carriages  of  a  livery  stable  in  a 
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neighboring  State  within  the  city  of  New  York,  under  the  facts  as 
they  are  conceded  to  exist,  is  not  within  the  spirit  of  the  statute 
or  the  ordinance,  because  it  could  not  have  been  contemplated  by 
the  Legislature  that  it  was  giving  the  power  to  levy  a  direct  tax 
upon  the  property  of  an  adjacent  State,  and  because  the  service 
rendered  does  not  require  any  of  the  privileges  secured  to  regular 
hackney  carriages,  imposes  no  unusual  burdens  upon  the  thorough- 
fares of  the  city,  and  involves  no  additional  expense  of  police 
r^ulation. 

This  conclusion  makes  it  unnecessary  to  determine  the  mooted 
question  whether  the  imposing  of  a  penalty  of  not  less  than  two 
dollars  or  more  than  twenty-five  dollars  for  the  violation  of  this 
ordinance  is  within  the  requirements  of  the  law.  Cooley's  Con- 
stitutional Limitations  (6th  ed.  243)  says :  "  A  by-law,  to  be  reason- 
able, should  be  certain.  If  it  affixes  a  penalty  for  its  violation,  it 
would  seem  that  such  penalty  should  be  a  fixed  and  certain  sum, 
and  not  left  to  the  discretion  of  the  officer  or  court  which  is  to 
impose  it  on  conviction ;  though  a  by-law  imposing  a  penalty  not 
exceediTtg  a  certain  sum  has  been  held  not  to  be  void  for  uncer- 
tainty." The  authorities  cited  in  support  of  both  of  these  propo- 
sitions are  outside  this  jurisdiction,  but  in  McNaU  v.  Kales  (61 
Hnn,  231)  it  was  held  that  a  regulation  that  "  The  local  board  of 
health  will  enforce  compliance  and  inflict  a  penalty  not  exceeding 
a  hundred  dollars  ($100)  for  non-compliance  with,  or  violation 
of,  its  lawful  regulations  "  did  not  comply  with  the  provisions  of 
the  statute,  and  was  without  force.  The  court  say  :  "  The  theory 
of  the  statute  is,  that  the  board  of  health  should  fix,  applicable  to 
all  persons,  a  definite  penalty  for  violation  of  its  regulations ;  and 
on  proof  of  the  violation  thereof  the  recovery  would  be  for  the 
exact  amount  of  money  thus  provided  for,  and  not  for  a  sum  to  be 
established  by  proof  upon  the  trial." 

In  City  of  Poughkeepsie  v.  King  (38  App.  Div.  610)  this  court 
held  that  a  statute  which  provided  that  the  common  council  should 
ordain  ^^  fixed  penalties  "  was  not  satisfied  by  a  provision  imposing 
a  penalty  of  not  less  than  ten  nor  more  than  twenty-five  dollars. 
It  may  be  questioned  whether  the  statute  in  the  present  instance, 
which  authorizes  the  municipal  assembly  to  "provide  for  the 
enforcement  of  the  same  by  such  fines,  penalties,  forfeitures  and 
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imprisonment  as  may  by  ordinance  or  by-law  be  prescribed,"  is 
complied  with  by  a  provision  for  a  discretionary  penalty.  To  pre- 
scribe is  to  lay  down  authoritatively  for  direction ;  to  give  as  a 
guide,  direction  or  rule  of  action ;  to  impose  as  a  peremptory  order ; 
to  direct.  (Webster's  Unab.  Diet.  1030.)  To  prescribe  a  penalty  is 
to  iix  a  penalty  ;  this  is  clearly  the  construction  put  upon  the  word 
in  Thompson  v.  Schermerhom  (9  Barb.  152 ;  S.  C,  6  N.  Y.  92), 
and  it  is  used  in  this  same  Sfense  in  Village  of  Stamford  v.  FisJver 
{supra)  and  in  Cormnonwealth  v.  Gage  (114  Mass.  328,  330). 

Without  resting  the  determination  upon .  this  proposition,  it  is 
clear  that  the  weight  of  authority  is  with  the  defendant,  and  that 
the  ordinance,  in  so  far  as  it  relates  to  the  penalty,  is  at  least  open 
to  doubt  as  to  its  validity. 

The  defendant  should  have  judgment  dismissing  the  controversy. 

All  concurred,  Jenks,  J.,  in  result. 

Judgment  for  the  defendant  on  submitted  case,  without  costs. 


Ellen  Brush,   as   Administratrix,   etc.,   of  William  H.   Brush, 
Deceased,  Respondent,  v.  The  City  of  New  York,  Appellant. 

Negligence  —  injury  from  a  rut  in  an  unpaved  street  —  duty  of  care  on  the  part  of 

the  municipality  —  a  question  for  tliejury. 

The  question  whether  a  municipal  corporation  has  exercised  a  reasonahle 
degree  of  care  in  respect  to  an  unpaved  and,  in  a  measure,  unimproved  public 
street,  by  permitting  the  existence  therein  for  a  period  of  a  month  or  more  of 
a  rut  from  eight  to  eighteen  inches  in  depth,  two  to  three  feet  in  length  and 
seven  to  ten  inches  in  width,  is  one  of  fact  for  a  jury  to  determine. 

In  an  action  brought  against  such  municipal  corporation  to  recover  damages 
resulting  from  the  death  of  the  driver  of  an  ice  wagon,  who  was  thrown  from 
his  wagon  while  it  was  proceeding  down  the  street  in  question,  the  evidence 
tended  to  show  that  he  was  seated  upon  the  left-hand  side  of  the  seat  and 
gave  the  reins  to  his  helper,  who  was  a  competent  driver,  in  order  to  take  a 
chew  of  tobacco.  The  helper  testified  that  he  devoted  his  attention  to  the 
team  and  did  not  notice  the  rut,  which  was  on  the  left-hand  side,  until  one  of 

« 

the  front  wheels  of  the  wagon  dropped  into  it,  producing  a  jolt,  and  that 
simultaneously  he  heard  some  one  scream  and  on  turning  around  found  that 
the  driver  was  not  on  the  wagon;  that  he  subsequently  discovered  him  between 
the  wheels.  Another  witness  who  saw  the  accident  testified  that  the  Intestate 
was  "  bounced  "  from  the  wagon. 
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Meld,  that  the  evidence  was  sufficient  to  support  a  finding  of  the  jury  that  the 
intestate  came  to  his  death  in  consequence  of  the  wagon  wheel  dropping  into 
the  rut  and  that  he  was  not  guilty  of  contributory  negligence. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  15th  day  of  Octo- 
ber, 1900,  upon  the  verdict  of  a  jury  for  $4,500,  and  also  from  an 
order,  bearing  date  the  5th  of  October,  1900,  and  entered  in  said 
clerk's  office,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Jjuke  D.  Stapleton,  for  the  appellant. 
WiUianh  Rcmd,  Jr.^  for  the  respondent. 

WOODWAKD,  J. : 

This  action  was  brought  by  an  administratrix  to  recover  damages 
for  the  death  of  her  intestate,  alleged  to  be  caused  through  the  neg- 
ligence of  the  city  in  permitting  a  street  to  be  out  of  repair.  On 
the  23d  day  of  September,  1899,  between  five  and  six  o'clock  in  the 
evening,  while  it  was  still  light,  the  plaintiiFs  intestate,  who  was  the 
driver  upon  an  ice  wagon,  handed  the  lines  to  his  helper,  a  man 
who  had  driven  for  twenty  or  twenty-five  years,  for  the  purpose  of 
taking  a  chew  of  tobacco.  The  helper  drove  down  Forty-third 
street  in  the  borough  of  Brooklyn  and  turned  into  First  avenue. 
When  thirty  to  forty  feet  in  this  avenue  the  driver  of  the  team  tes- 
tifies that  "  I  struck  a  rut  or  something  and  went  into  a  hole ;  I 
don't  know  what  it  was ;  and  he  went  to  put  the  tobacco  in  his 
pocket,  and  I  went  to  hand  him  the  lines  over,  and  somebody  yelled, 
and  I  pulled  the  team  up,  and  he  was  in  between  the  two  wheels  of 
the  wagon."  Taking  the  view  of  the  evidence  which  appears  to 
have  been  taken  by  the  jury,  plaintiff's  intestate  was  sitting  on  the 
seat  on  an  ordinary  ice  wagon  on  the  left-hand  side.  He  had  handed 
the  lines  to  his  helper,  who  was  a  competent  driver,  and  was  engaged 
in  taking  a  chew  of  tobacco.  To  do  this  he  reached  around  into  his 
hip  pocket,  and  the  last  his  helper  saw  of  him  upon  the  wagon  he 
was  in  the  act  of  restoring  the  plug  of  tobacco  to  his  pocket.  The 
helper,  who  testifies  that  he  was  watching  the  team  to  keep  them 
out  of  trouble,  did  not  observe  that  there  was  a  rut  on  the  left-hand 
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side  of  the  track  in  which  the  wagOD  was  moving  forward,  and  the 
front  wheel  of  the  wagon  dropped  into  this  rut,  producing  a  jolt. 
Simultaneously  the  helper  heard  some  one  scream  or  "  holler,"  and 
on  turning  round  to  hand  the  lines  to  plaintiff's  intestate,  he  discov* 
ered  that  he  was  o£f  the  wagon.  Later  he  discovered  the  man 
between  the  wheels,  the  forward  portion  of  the  wagon  having  passed 
over  him,  producing  injuries  from  which  he  subsequently  died. 
One  witness,  who  saw  plaintiffs  intestate  at  the  moment  of  the  acci- 
dent, testifies  that  he  "  bounced  "  off,  and  there  is  suflScient  evidence 
to  support  the  conclusion  of  the  jury  that  plaintiflPs  intestate  came 
to  his  death  by  being  thrown  from  the  wagon  on  which  he  was  rid- 
ing, and  while  in  the  exercise  of  a  reasonable  degree  of  care,  by 
reason  of  the  wagon  wheel  dropping  into  the  rut  in  First  avenue. 

The  defendant  appeals  from  the  judgment  and  from  the  order 
denying  a  motion  for  a  new  trial,  and  urges  various  points  with, 
so  much  of  ability,  which  are  combatted  with  equal  energy  and 
insight  into  the  law,  that  we  are  constrained  to  review  the  author- 
ities. The  appellant  urges  that  "  the  plaintiff  can  in  no  event  pre- 
vail unless  the  claim  be  sanctioned  that  a  municipal  corporation  is 
liable  for  damages  in  a  civil  action  for  injuries  alleged  to  be  caused 
by  permitting  to  exist  an  indention  made  by  wagon  wheels  in  the 
soft,  sandy  or  dirt  surface  of  an  unpaved,  unimproved  road  which 
is  in  a  state  of  nature,  in  a  sparsely  settled,  undeveloped  and 
remote  part  of  a  large  city."  It  is  true,  as  urged  by  the  appellant^ 
that  the  defendant  was  not  compelled  to  pave  the  street,  but  the 
authorities  to  which  our  attention  is  called  —  and  they  are  numer- 
ous —  concur  in  holding  that  where  a  power  is  conferred  on  public 
oflScers  or  a  municipal  corporation  to  make  improvements,  such  as 
streets,  sewers,  etc.,  and  keep  them  in  repair,  the  duty  to  make  them 
is  qucm  judicial,  or  discretionary,  involving  a  determination  as  to 
their  necessity,  requisite  capacity,  location,  etc.,  and  for  a  failure  to 
exercise  this  power,  or  an  erroneous  estimate  of  the  public  needs,^ 
no  civil  action  can  be  maintained  ;  but  when  the  discretion  has  been 
exercised  and  the  street  or  improvement  made,  the  duty  of  keeping- 
it  in  repair  is  ministerial,  and  for  neglect  to  perform  such  a  duty 
an  action  by  the  party  injured  will  lie.  {Urquhart  v.  Oity  of 
Ogdensbv/rg^^X  N.  Y.  67,  71,  and  authorities  there  cited;  Seymour 
v.  Village  of  Salamanca^  137  id.  364,  368,  and  authority  dted  ^ 
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SauUhury  v.  Village  of  Ithaca^  94  id.  27,  30.)  First  avenue,  in  the 
borough  of  Brooklyn,  was,  at  the  time  of  this  accident,  open  to  the 
use  of  the  public ;  it  cannot  be  said,  as  a  matter  of  law,  that  the 
municipality  owed  the  plaintiff's  intestate  the  duty  of  paving  this 
street,  nor  yet  that  it  owed  him  the  duty  of  macadamizing  it  or  of 
making  any  particular  improvement,  but  it  did  owe  him  the  duty 
of  using  a  reasonable  degree  of  care  to  make  this  highway  reason- 
ably safe  for  the  purposes  for  which  it  was  dedicated  to  the  public 
{BeUz  V.  City  of  YanTcera,  148  N.  Y.  67,  70),  and  it  is  usually  a 
question  for  the  jury  whether  this  duty  has  been  performed.  There 
are  no  presumptions  of  negligence ;  it  must  be  established  by  the 
evidence,  but  where  there  is  evidence  from  which  the  jury  may 
properly  and  reasonably  conclude  that  there  was  negligence,  the 
plaintiff  has  a  right  to  go  to  the  jury.  {Morris  v.  Railway  Co,^ 
148  N.  Y.  182,  185.)  When,  in  the  case  at  bar,  the  plaintiff  and 
defendant  had  agreed  that  First  avenue,  at  the  point  where  this 
accident  occurred,  was  an  unpaved,  and  in  a  measure  unimproved 
thoroughfare,  they  had  placed  before  the  jury  the  conditions 
necessary  to  inform  them  ;  and  it  was  for  the  jury  to  say  whether  a 
rut  from  eight  to  eighteen  inches  in  depth,  two  to  three  feet  in 
length  and  seven  to  ten  inches  in  width,  which  had  remained  in 
that  condition  for  a  period  of  a  month  or  more  —  probably  much 
longer  —  was  a  reasonably  safe  condition  for  a  street  of  this  char- 
acter, and  whether  the  municipality  had  exercised  a  reasonable 
degree  of  care  in  the  matter.  The  fact  that  some  of  the  witnesses 
testify  that  there  was  a  stone  down  in  this  hole  does  not  alter  the 
legal  aspects  of  the  case,  nor  complicate  the  question  of  fact. 
The  question  is  whether  there  was  a  condition  of  the  highway,  at 
the  point  where  this  accident  occurred,  which  the  municipality,  in 
the  exercise  of  that  reasonable  degree  of  care  which  it  owed  to  the 
plaintiff  and  the  public  generally,  should  have  anticipated  would 
produce  this  or  other  accidents  to  persons  lawfully  using  the  high- 
way, or  to  their  property,  and  there  was  evidence  before  the  jury 
to  enable  tliem  to  determine  this  question. 

This  case  does  not  come  within  the  rule  laid  down  in  HvJUbeU  v. 
aty  of  Tonkera  (104  N.  Y.  434,  439)  and  Glasier  v.  Toion  of 
Hebron  (131  id.  447),  that  where  an  accident  is  one  which  never 
happened  before,  and  which  in  its  character  is  such  as  not  to  naturally 
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occur  to  prudent  men  to  guard  against  its  happening  at  all,  cannot, 
when  in  the  course  of  years  it  does  happen,  furnish  a  good  ground 
for  a  charge  of  negUgence  in  not  foreseeing  its  possible  happening 
and  guarding  against  the  remote  contingencj.  In  both  of  these 
cases  the  facts  were  such  that  no  one  was  bound  to  anticipate  an 
accident,  while  in  the  present  case,  if  the  jury  believed  the  evidence 
in  the  strongest  liglit  in  which  it  was  placed,  it  could  hardly  be 
doubted  that  sooner  or  later  some  one  must  sustain  an  injury  from 
such  a  hole  in  the  highway.  In  the  last  cited  case,  where  a  horse 
had  backed  a  cutter  down  an  embankment,  throwing  the  occupants 
of  the  cutter  into  the  water,  the  court  say :  "  It  is  plain  from  the 
evidence  that  in  no  other  way  than  directly  at  right  angles  with  the 
road  could  a  horse  and  cutter  be  driven  into  or  reach  the  pond  from 
the  highway,"  and  it  was  under  these  circumstances  that  the  court 
held  that  the  case  came  within  the  rule  of  HubheU  v.  City  of 
Yonlcers  {8upra\  which  was  a  case  where  a  horse  ran  over  a  curb 
line,  across  a  sidewalk  and  down  an  embankment  on  the  other  side. 
We  are  of  opinion  that  it  cannot  be  said,  as  a  matter  of  law,  that 
the  plaintiflPs  intestate  was  guilty  of  contributory  negligence.  The 
evidence  indicates  that  he  had  turned  over  the  team  to  his  helper, 
who  was  a  driver  of  experience ;  the  helper  testified  that  he  was 
watching  the  team  to  keep  it  out  of  trouble,  and  being  on  the  right- 
hand  side  of  the  wagon,  he  was  not  in  a  position  to  see  the  rut  on 
the  left-hand  side.  It  was  not  such  a  conspicuous  defect  as  to  come 
within  the  rule  that  liability  does  not  attach  where  the  defect  is 
known  and  obvious,  and  all  that  was  required,  either  of  the  helper 
or  of  plaintiff's  intestate,  was  that  he  should  exercise  a  reasonable 
degree  of  care.  They  were  not  bound  to  anticipate  this  rut,  with 
its  dangers ;  they  were  only  to  exercise  the  degree  of  care  called  for 
by  the  kind  of  road  over  which  they  were  traveling,  and  it  can 
hardly  be  said  that  it  is  negligent  to  sit  upon  the  seat  of  a  wagon 
prepared  for  that  particular  purpose  in  passing  along  the  highways 
of  a  great  city  with  the  team  in  the  hands  of  a  competent  helper, 
traveling  no  faster  than  a  fast  walk.  We  think  this  case  comes 
within  the  rule  suggested  in  Schafer  v.  Mayor  (164  N,  Y.  466, 
472),  and  that  "  if  he  had  survived  the  accident,  it  would  have  been 
necessary  for  him,  in  order  to  meet  the  burden  of  proof,  to  state 
what  he  did  and  what  he  tried  to  do  fully  and  explicitly ;  but,  as  he 
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is  dead,  less  evidence  is  required  of  liis  personal  representative." 
The  facts  and  circumstances  were  before  the  jury  ;  there  was  some 
evidence  of  an  exercise  of  the  degree  of  care  which  might  be  con- 
sidered necessary  under  tlie  circumstances,  and  we  are  not  disposed 
to  disturb  the  judgment.  We  have  examined  all  of  the  authorities 
eited  on  the  part  of  the  appellant,  and  are  unable  to  discover  any 
ground  upon  which  the  case  may  be  reversed.  The  charge  of  the 
learned  trial  justice  stated  the  law  as  favorably  as  the  defendant 
had  any  right  to  expect,  and  the  evidence  being  such  as  to  support 
the  verdict,  the  judgment  should  stand. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 

costs. 

• 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Thb  People  of  the  State  of  New  York  ex  rel.  Dennis  J.  Carll, 
Appellant,  v.  Patrick  J.  White,  President,  and  Others,  Com- 
posing the  School  Board  for  the  Borough  of  Queens,  City  of  New 
York,  and  Edward  L.  Stevens,  Borough  Superintendent, 
Beepondents. 

AUematiw  mandamuB — denial  of,  on  diipttted  facts — remedp  by  mandofMU,  not 
€Miilable  tohere  a  right  of  appeal  exisU-^ioaiver  of  hU  right  by  a  veteran,  \f  notice 
be  not  gif>en. 

The  denial  of  an  alteraative  writ  of  mandamus  on  disputed  facts  is  equivalent  to 
an  adjudication  that  the  allegations  of  the  relator  standing  alone  do  not  fur- 
nish a  legal  ground  for  the  relief  sought. 

^embie,  that  an  attendance  officer  of  the  school  board  of  the  borough  of  Queens 
hi  the  city  of  New  York,  appointed  under  section  1116  of  the  Greater  New 
York  charter  (Laws  of  1897,  chap.  378),  on  the  nomination  of  the  borough 
superintendent  and  confirmed  by  the  school  board,  must,  if  he  is  unlawfully 
discharged  by  the  borough  superintendent,  take  an  appeal  to  the  school  board 
before  he  can  institute  a  mandamus  proceeding  to  compel  his  reinstatement. 

A.  veteran  volunteer  fireman  appointed  to  a  position  in  the  civil  service  of  the 
city  of  New  York  under  section  1636  of  the  Greater  New  York  charter,  by 
reason  of  his  having  held  a  position  abolished  or  made  unnecessary  by  that 
act,  may,  in  the  absence  of  notice  to  the  appointing  power  that  he  is  a  veteran 
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Tolunteer  fireman,  entitled  to  the  protection  of  section  21  of  chapter  870  of 
the  Laws  of  1899,  be  removed  in  the  same  manner  ae  if  he  were  not  entitled 
to  such  protection. 
A  notice  that  he  is  a  veteran  volunteer  fireman  served  upon  the  appointing^ 
power  after  his  removal  is  ineffective. 

Appeal  by  the  relator,  Dennis  J.  Carll,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  2d 
day  of  November,  1900,  denying  the  relator's  application  for  an 
alternative  writ  of  mandamus  directing  the  respondents  to  reinstate 
the  relator  in  the  position  of  attendance  officer  for  the  borough  of 
Queens. 

Joseph  Fitch^  for  the  appellant. 

William  J.  Carr  [Louis  H.  Hahlo  with  him  on  the  brief],  for 
the  respondents. 

Woodward,  J. : 

By  the  provisions  of  section  1116  of  chapter  378  of  the  Laws  of 
1897  the  borough  superintendent  of  schools  is  to  "  enforce  the  com- 
pulsory education  law,  and  shall  nominate  attendance  officers  to  the 
school  board,  and  shall  direct  such  officers  in  their  duties.  He  may 
suspend  or  discharge  any  such  officer  for  cause,  but  such  officer  shall 
have  the  right  of  appeal  to  the  school  board."  The  relator  states  in 
his  affidavit  that  he  was  nominated  by  Edward  L.  Stevens  on  the 
17th  day  of  May,  1900,  as  attendance  officer,  at  a  salary  of  $840  per 
year,  to  the  school  board  of  the  borough  of  Queens ;  that  this  nom- 
ination was  so  made  by  Mr.  Stevens,  the  borough  superintendent^ 
pursuant  to  a  resolution  of  the  school  board,  in  accordance  with  the 
provisions  of  section  1116  of  the  charter  of  the  Greater  New  York^ 
and  that  this  nomination  was  duly  confirmed  ;  that  he  entered  upon 
the  discharge  of  the  duties  of  his  office  on  the  21st  day  of  May, 
1900 ;  that  "  at  the  time  of  my  nomination  and  appointment  to  the 
position  of  attendance  officer,  as  hereinbefore  stated,  I  was  duly 
qualified  for  such  appointment  upon  the  eligible  lists  of  the  Munici- 
pal Civil  Service  Commission  of  the  City  of  New  York,  under  sec- 
tion 1536  of  the  Greater  New  York  Charter,  by  reason  of  my  hav- 
ing held  a  position  abolished  or  made  unnecessary  by  that  act; 
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namely,  the  position  of  attendance  officer  to  the  Whitestone  School 
Board,  School  District  No.  3  of  the  town  of  Flushing ; "  that  "  on 
the  5th  day  of  June,  1900,  I  was  removed  from  said  position  of 
attendance  officer  by  Edward  L.  Stevens ; "  that  "  no  charges  of 
incompetency  or  misconduct  were  made  against  me  and  no  hearing 
was  accorded  to  me ; "  that  "  on  June  14:th,  1900,  I  notified  said 
Edward  L.  Stevens  in  writing  that  I  was  a  veteran  fireman  and 
claimed  the  exemption  from  removal  except  for  cause  after  hear- 
ing ; "  that  "  said  Stevens  acknowledged  the  receipt  of  said  notice 
on  June  16th  and  stated  that  it  would  be  given  due  consideration," 
but  that  the  relator  has  not  been  restored  to  his  position.  For  these 
reasons  the  relator  demands  a  peremptory  writ  of  mandamus  com- 
manding Iiis  reinstatement  and  the  payment  of  his  salary  from  the 
time  of  his  dismissal. 

The  affidavit  of  Edward  L.  Stevens,  submitted  in  opposition  in 
behalf  of  the  respondents,  denies  that  the  relator  was  qualified  under 
the  provisions  of  section  1636  of  the  Greater  New  York  charter, 
and  in  relation  to  the  removal  of  the  relator  says  "  that  on  or  about 
said  date  deponent  had  a  long  conversation  with  the  said  Dennis  J. 
Carll  in  regard  to  the  work  which  he  had  done  and  the  character  of 
his  services,  and  informed  said  Dennis  J.  Carll  that  his  work  and 
services  were  unsatisfactory,  and  that,  therefore,  pursuant  to  the 
power  given  him  by  the  charter,  his  services  were  dispensed  with." 
Mr.  Stevens  also  alleges  that  the  relator  has  an  appeal  pending 
before  the  school  board,  as  provided  by  section  1116  of  the  charter; 
that  the  relator  has  never  taken  the  constitutional  oath  of  office  as 
required  by  section  1088  of  the  charter  ;  that  "  the  services  of  said 
Dennis  J.  Carll  as  attendance  officer  were  unsatisfactory,  and  that 
he  removed  him  for  cause,  and  not  in  any  manner  arbitrarily ;  that 
deponent  stated  the  grounds  of  his  dissatisfaction  to  said  Carll,  saying 
that  he  was  not  doing  the  work,  or  the  amount  of  work,  which  was 
expected  of  an  attendance  officer."  The  affidavit  set  forth  other 
facts  not  material  to  the  question  here  presented.  Louis  H.  Hahlo, 
being  sworn,  said  that  during  the  time  that  the  relator  was  holding 
the  position  of  attendance  officer,  he  was  litigating  his  right  to  a 
position  as  a  member  of  the  police  force  of  the  new  city,  upon  the 
grounds  that  he  had  been  captain  of  the  police  force  of  Whitestone. 

The  relator  urges  that  the  denial  of  an  alternative  writ  on  dis- 
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puted  facts  is  equivalent  to  an  adjudication  that  the  allegations  of  tlie 
relator,  standing  alone,  do  not  make  out  a  legal  ground  for  the  relief, 
and  we  agree  with  this  proposition.  We  are  to  inquire,  therefore, 
whether  the  relator,  upon  his  own  presentation  of  facts,  is  entitled 
to  the  relief  which  he  asks.  It  may  be  said,  before  entering  upon 
this  proposition,  that  there  is  nothing  in  the  allegation  of  Mr. 
Stevens  that  the  relator  has  an  appeal  pending  before  the  school 
board ;  a  notice  to  Mr.  Stevens  that  the  relator  was  a  veteran  fireman 
and  claiming  the  exemption  provided  by  statute  to  firemen,  was  not 
an  appeal  to  the  school  board  in  any  sense.  It  was  not  addressed  to 
that  body  and  did  not  purport  to  be  an  appeal  from  the  decision  of 
Mr.  Stevens. 

The  important  question,  it  seems  to  us,  is  whether  the  relator,  who 
was,  by  his  own  admission,  appointed  to  office  by  virtue  of  the 
provisions  of  section  1536  of  the  Greater  New  York  charter,  by 
reason  of  his  having  held  a  position  abolished  or  made  unnecessary 
by  that  act,  can  claim  the  protection  of  section  21  of  chapter  370  of 
the  Laws  of  1899,  without  ever  having  called  attention  to  his  rights 
under  the  law  until  over  a  week  after  the  action  complained  of  in 
his  affidavit.  We  know  of  no  provision  of  law  which  makes  it  the 
duty  of  an  appointing  officer  to  know  that  an  individual  has  **  served 
the  term  required  by  law  in  the  volunteer  fire  department  of  any 
city,  town  or  village  in  the  state ; "  and  when  a  person  has  been 
appointed  to  office  under  circumstances  which  afiord  no  notice  of  this 
fact,  and  the  person  holding  such  office  has  given  no  intimation  of 
the  fact,  nor  relied  upon  it  at  the  time  of  the  discharge,  he  must  be 
deemed  to  have  waived  his  rights  under  the  statute.  A  notice 
served  upon  the  appointing  power  after  the  discharge  of  the  person 
from  service  cannot  give  the  relator  any  rights  upon  a  motion  for 
mandamus.  Section  21  of  chapter  370  of  the  Laws  of  1899  gives 
any  person  "  whose  rights  may  be  in  any  way  prejudiced  "  a  right 
to  a  writ  of  mandamus  to  remedy  the  wrong,  but  this  does  not  give 
a  right  to  the  writ  where  the  person  has  waived  his  rights,  and  as 
there  can  be  no  presumption  that  a  man  has  served  a  given  length 
of  time  as  a  volunteer  fireman,  in  the  absence  of  notice  of  this  fact, 
the  appointing  power  is  at  liberty  to  proceed  as  though  the  person 
was  not  within  the  exception  to  the  general  rule. 

The  Constitution  of  this  State  (Art.  10,  §  3)  provides  that "  When 
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the  duration  of  any  office  is  not  provided  by  tliis  Constitution  it  may 
be  declared  by  law,  and  if  not  so  declared,  such  office  shall  be  held 
during  the  pleasure  of  the  authority  making  the  appointment.''  Sec- 
tion 1 116  of  the  Greater  New  York  charter,  by  permitting  the  borough 
superintendent  to  "  suspend  or  discharge  any  such  officer  for  cause," 
and  providing  that  "  such  officer  shall  have  the  right  of  appeal  to  the 
school  board,"  merely  limited  the  constitutional  authority  of  the 
appointing  power  to  remove  the  relator  by  providing  that  it  shall  be 
for  cause.  (See  People  ex  rel.  Percival  v.  Cram^  164  N.  Y.  166, 170.) 
The  school  board  is,  by  its  power  to  confirm  the  nominations  of  the 
superintendent,  a  part  of  the  appointing  power.  Even  if  the  relator 
had  rights  under  the  provisions  of  section  21  of  chapter  370  of  the 
Laws  of  1899,  he  would  not  be  entitled  to  the  writ  for  which  he 
contends  until  the  appeal  had  been  taken  to  the  school  board ;  until 
the  appointing  power  had  finally  denied  him  his  rights. 

We  are  of  opinion  that  the  borough  superintendent,  in  conjunc- 
tion with  the  school  board,  had  the  unqualified  power  of  removal  of 
the  relator  in  the  absence  of  any  notice  of  his  rights  under  chapter 
370  of  the  Laws  of  1899  {People  ex  rel,  Percival  v.  Cram^  164  N. 
Y.  166,  169,  171)  and  that  the  writ  was  properly  denied. 

The  order  appealed  from  should  be  affirmed,  with  costs. 


All  concurred. 


Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


/ 


DAvro  Allen  and  Mary  E.  Allen,  Appellants,  v.  John  S.  Kon- 

BAD,  Bespondent. 

Parol  evidence  is  incompetent  to  vary  a  written  contract,  but  ia  competent  to  show 
tTiat  the  minds  of  the  parties  did  not  meet  — conversion. 

Where  the  plaintiffs  in  an  action  for  the  conversion  of  goods  place  in  evidence 
an  instrument  signed  by  the  defendant,  which  in  terms  creates  a  contract  on 
his  part  to  act  as  an  agent  of  the  plaintiffs  in  respect  to  the  goods,  parol  evi- 
dence tending  to  show  that  one  of  the  agents  of  the  plaintiffs  sold  the  goods  to 
the  defendant  and  that  another  of  their  agents  delivered  the  goods  and  handed 
to  the  defendant  the  instrament,  representing  it  to  be  a  receipt  for  the  goods, 
i«  admissible.    Such  testimony  does  not  violate  the  rule  that  parol  evidence  is 
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not  admissible  to  vary  the  terms  of  a  written  contract;  it  tends  to  sliow  that 
there  was  no  contract  between  the  parties,  that  the  written  instrument  was 
signed  under  a  misapprehension,  and  that  the  minds  of  the  parties  did  not  meet 
thereon. 

Appeal  by  the  plaintiffs,  David  Allen  and  another,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  defendant,  rendered  upon  the  decision  of 
the  court. 

J.  Wilson  Bryant^  for  the  appellants. 
David  Hirschjieldy  for  the  respondent. 

WOODWABD,  J. : 

The  plaintiffs  are  manufacturers  of  cigars.  Their  agent  visited 
the  defendant  and  sold  him  a  bill  of  goods  amounting  to  forty-three 
dollars.  Another  agent  of  the  plaintiffs  delivered  the  goods  and 
handed  the  defendant  a  paper  which  the  agent  said  was  a  receipt 
for  the  goods,  which  defendant  signed,  and  which  now  appears  as 
plaintiffs'  exhibit  in  the  case  as  a  contract  of  agency  on  the  part  of 
the  defendant.  The  plaintiffs  insist  that  the  defendant  holds  the 
goods  as  their  agent ;  that  he  has  refused  to  deliver  them  or  to  make 
payment  for  the  same  in  the  manner  provided  in  the  contract,  and 
that  defendant  has  converted  the  same.  On  the  trial  of  the  case  the 
court  below  dismissed  the  complaint  upon  the  merits,  and  appeal 
comes  to  this  court. 

The  plaintiffs  rely,  upon  this  appeal,  on  their  objections  and  excep- 
tions taken  at  the  trial,  based  upon  the  idea  that  certain  evidence 
was  incompetent  and  immaterial  as  tending  to  vary  the  terms  of  a 
written  contract ;  but  we  are  of  opinion  that  the  alleged  contract 
was  never  entered  into  as  an  expression  of  the  intention  of  the 
parties,  but  was  signed  by  the  defendant  under  the  impression 
that  it  was  a  mere  receipt  for  the  goods,  and  that  the  judgment  in 
favor  of  the  defendant  was  a  proper  disposition  of  the  case. 

While  it  will  not  be  questioned  that  parol  evidence  may  not  be 
introduced  to  vary  or  control  a  written  instrument,  the  authorities 
cited  by  the  plaintiffs  do  not  hold  that  the  court  may  not  be 
informed  as  to  whether  a  contract  was  ever,  in  fact,  made.     The 
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difficulty  with  the  plaintiffs'  case  is  that  there  is  no  subsisting  con- 
tract between  the  parties ;  their  minds  never  met  in  the  execution 
of  the  writing  in  evidence,  but  the  so-called  contract  was  signed 
under  a  misapprehension  as  to  the  facts,  it  being  represented  to 
the  defendant  as  a  mere  receipt  for  the  goods,  and  not  as  a  contract. 
The  contract  between  the  parties  was  made  when  the  agent  sold  the 
goods ;  the  terms  of  that  contract  were  controlling,  and  there  is  no 
evidence  in  the  case  to  support  any  other  contract,  or  to  show  that 
the  defendant  ever  made  any  other  agreement  than  that  entered  into 
between  the  plaintiffs'  salesman  and  the  defendant.  The  plaintiffs 
ought  to  be  able  to  show  a  contract  free  from  all  trickery  before 
they  attempt  to  use  the  harsh  remedy  of  an  action  for  conversion, 
and  we  are  of  opinion  that  the  ends  of  justice  require  the  affirmance 
of  this  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


The  R.   F.   Stevens   Company,   Respondent,  v.  The  Brooklyn 

Heights  Raileoad  Company,  Appellant. 

Negligence  — failure  to  look  for  and  eee  a  car  which  approaches  on  the  wrong  track 

withovi  headlight  or  notice. 

Where  an  electric  car,  coming  uptown  on  the  downtown  track,  without  display- 
ing any  headlight  or  ringing  a  bell,  or  giving  any  special  notice  of  its  approach, 
coUides  with  a  wagon  between  five  and  six  o'clock  on  a  dark  December  morn- 
ing at  a  street  intersection  where  two  separate  railroads  cross,  the  failure  of 
the  drlYer  of  the  wagon  to  testify  that  he  looked  down  the  track  or  to  observe 
the  approaching  car,  cannot  be  said  to  constitute  contributory  negligence  as 
matter  of  law. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  Brooklyn,  first  district,  in  favor  of  the  plaintiff, 
rendered  on  the  7th  day  of  March,  1900,  upon  the  decision  of  the 
court 
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Sheehan  <&  Collin,  for  the  appellant. 

WiUia/m  J.  Martin  [John  F,  Foley  with  him  on  the  brief],  for 
the  respondent. 

Woodward,  J. : 

This  is  an  action  for  danaages  resulting  to  the  plaintiff  from  a  col- 
lision between  one  of  the  cars  of  the  defendant  and  a  milk  wagon 
driven  by  one  of  plaintiflPs  servants.  The  accident  occurred  at  the 
intersection  of  Myrtle  avenue  and  Adams  street  between  five  and 
six  o'clock  in  the  morning  on  the  7th  day^of  December,  1899,  and 
the  evidence  establishes  that  it  was  dark  and  that  the  plaintiifa 
wagon  was  struck  by  a  car  coming  uptown  on  the  track  on  which  '' 
cars  were  run  downtown,  displaying  no  headlight  on  the  end  of  the 
car  which  came  into  collision  with  the  plaintiff's  wagon.  [Jpon  the 
trial  defendant  introduced  no  evidence,  but  relied  upon  its  motiona 
to  dismiss  the  complaint  upon  the  grounds  that  the  plaintiff  had  not 
established  negligence  on  the  part  of  the  defendant,  or  lack  of  con-^ 
tributory  negligence  on  the  part  of  the  plaintiff's  servant ;  and  from 
the  judgment  in  favor  of  the  plaintiff  appeal  comes  to  this  court, 
the  defendant  urging  that  the  plaintiff  has  failed  to  establish  lack  of 
contributory  negligence. 

This  accident  occurred  at  a  street  intersection  where  the  rights  of 
the  parties  are  equal,  and  as  it  was  the  crossing  place  of  two  street 
railroads  it  was  peculiarly  a  point  at  which  a  high  degree  of  care 
might  fairly  be  expected  of  the  defendant  in  the  operation  of  its 
cars,  and  the  fact  that  the  car  which  struck  the  plaintiff's  wagon 
was  running  on  the  downtown  track  coming  uptown  without  dis- 
playing a  headlight  or  ringing  a  bell  or  giving  any  special  notice  of 
its  approach  to  this  dangerous  street  intersection,  is  sufficient  to 
establish  the  negligence  of  the  defendant,  which  is  practically 
admitted  on  this  appeal.  The  morning  was  dark  and  plaintiff's 
driver  testifies  that  "  I  looked  up  the  track,  or  down  the  track, 
rather,  toward  Myrtle  avenue,  in  the  line,  in  fact,  the  car  should  be 
coming ;  and  I  didn't  notice  no  car,"  and  he  then  drove  on  over  the 
crossing,  the  car  striking  his  wagon  near  the  rear  end.  If  we  con- 
sider the  hour  of  the  morning,  the  darkness,  the  congestion  of  traffic 
and  the  fact  that  the  car  was  upon  a  track  where  it  was  not  custom- 
ary to  find  a  car  coming  in  that  direction,  without  any  headlight,  it 
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can  hardly  be  said  as  a  matter  of  law  that  the  plaintifTs  servant  was 
gniltj  of  contributory  negligence  in  not  seeing  this  approaching  car. 
It  was  at  a  point  where  he  could  not  look  with  safety  in  one  direc- 
tion all  of  the  time ;  he  was  liable  to  danger  on  three  sides ;  and  it 
is  not  ordinarily  necessary,  in  order  to  take  the  case  to  the  jury,  for 
the  plaintiff  to  swear  that  he  looked  every  instant  of  the  time,  or 
while  passing  over  every  foot  of  the  ground.  {Zwack  v.  iV^.  Y,y  Z. 
K  dk  W.  R.  R.  Co,,  160  K  Y.  362,  366.) 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Judgment  of  the  Municipal  Court  unanimously  affirmed,  with 
costs. 


In  the  Matter  of  the  Application  of  Eliza  Moultok,  Respondent, 
to  Revoke  and  Cancel  Liquor  Tax  Certificate,  No.  18,052,  Issued 
to  Pasquale  Acooncia,  Appellant. 

Liquor  tax  eertifiaUe — false  statements  in  the  application  therefor — if  immaterial 
they  do  not  violate  it  —  effect  of  hotel  premises,  occupied  as  such  March  28,  1896, 
beeofnijiff  untenanted  for  six  months. 

Untrue  statements  contained  in  an  application  for  a  liquor  tax  certificate  will  not 
invalidate  the  certificate  issued  upon  such  application,  if  the  applicant  would 
have  been  entitled  to  the  certificate  had  he  correctly  stated  the  facts;  in  such  a 
case  the  false  statements  are  immaterial. 

Where  the  premises  for  >which  the  certificate  is  requested  were  actually  occupied 
as  a  hotel  on  the  28d  day  of  March,  1896,  the  applicant  is  entitled  to  the  certifi- 
cate without  filing  any  consents,  and  it  is  immaterial  whether  or  not  liquors 
were  sold  upon  the  premises  before  or  after  the  enactment  of  the  Liquor  Tax 
Law. 

The  mere  fact  that  the  hotel  was  iintenanted  during  a  period  of  some  six  months 
does  not  evince  an  intention  on  the  part  of  the  owner  to  abandon  the  property 
right  secured  by  the  statute  of  obtaining  a  liquor  tax  certificate  without  filing 
any  consents. 

Appeal  hy  Pasquale  Acconcia  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Trial  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  14th  day  of 
Kovember,  1900,  revoking  and  canceling  a  liquor  certificate  granted 
to  him. 
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Alfred  S.  PagCy  for  the  appellant. 
Lincoln  G,  Backus^  for  the  respondent. 

WOODWABD,  J. : 

The  petitioner,  Eliza  Moulton,  instituted  this  proceeding  under  the 
provisions  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112)  for  the 
revocation  and  cancellation  of  liquor  tax  certificate  No.  18,052,  alleg- 
ing that  certain  material  statements  made  in  the  application  therefor 
were  false,  in  that  Pasquale  Acconcia  in  "  said  statement  and  applica- 
tion alleged  that  there  were  no  buildings  occupied  exclusively  as 
dwellings,  the  nearest  entrance  to  which  was  within  two  hundred 
feet,  measured  in  a  straight  line,  of  the  nearest  entrance  to  the  prem- 
ises where  the  traflSc  in  liquors  was  intended  to  be  carried  on,  when, 
as  a  matter  of  fact,  there  are  at  least  three  buildings  occupied  exclu- 
sively as  dwellings  "  within  that  distance,  two  of  which  were  owned 
by  the  petitioner.  It  was  further  suggested  by  the  petitioner  that  the 
applicant,  Pasquale  Acconcia,  had  made  a  false  statement  in  declar- 
ing that  "  trafficking  in  liquors  was  actually  and  lawfully  carried  on 
in  said  premises  on  April  30th,  1892,  and  continuously  since,  when, 
as  a  matter  of  fact,  the  trafficking  in  liquors  has  only  been  carried 
on  continuously  since  May  Ist,  1900,  there,  and  that  by  said  Pasquale 
Acconcia ;  that  for  some  time  prior  and  up  to  about  the  23d  day  of 
October,  1899,  trafficking  in  liquors  was  carried  on  in  said  premises  by 
one  Joseph  McNamara,  but  that  he  on  or  about  October  30th,  1899, 
voluntarily  surrendered  up  to  the  said  Francis  M.  Carpenter,  treas- 
urer of  the  county  of  Westchester,  his  said  liquor  tax  certificate, 
and  the  same  was  cancelled,"  and  that  "thereafter  and  from  the  23d 
day  of  October,  1899,  to  on  or  about  the  12th  day  of  March,  1900, 
the  said  premises  were  vswant."  It  also  appears  that  one  "William 
Traphagen  applied  for  and  received  a  liquor  tax  certificate  for  the 
premises  here  involved  on  the  12th  day  of  March,  1900,  but  that  no 
liquors  were  sold  under  this  certificate,  nor  were  any  liquors  sold  upon 
the  premises  after  the  23d  day  of  October,  1899,  until  the  said  Pas- 
quale Acconcia  secured  the  certificate  in  controversy  in  April,  1900. 
The  petitioner  also  alleges  that  "  there  is  a  building  occupied  exclu- 
sively as  a  church  and  school  within  two  hundred  feet  of  said 
premises."      The  matter  was  turned  over  to  a  referee  to  take  the 
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evidence,  and  upon  his  report  coming  in,  the  court  granted  the 
order  canceling  and  revoking  the  certificate. 

The  question  presented  on  this  appeal  is  one  of  law. 

There  are  no  material  questions  of  fact,  and  we  shall  not  feel 
called  upon  to  consider  the  suggestions  of  counsel  in  reference  to 
matters  outside  of  the  petition.  We  will  assume  that  a  license  hav- 
ing been  granted  for  the  sale  of  liquors  on  these  premises  under  the 
provisions  of  the  law  as  it  existed  prior  to  the  enactment  of  the  Liquor 
Tax  Law  in  1896,  the  trafficking  in  liquors  which  was  concededly 
carried  on  in  the  premises  on  the  23d  day  of  March,  1896,  was  law- 
ful, and  the  evidence  clearly  establishes  that  the  premises  were 
actually  occupied  as  a  hotel  at  the  time.  It  is  not  necessary  to  con- 
stitute a  hotel  that  it  should  conform  to  the  requirements  of  sub- 
division 1  of  section  19  of  chapter  401  of  the  Laws  of  1892  ;  it  was 
a  hotel  in  the  contemplation  of  the  Liquor  Tax  Law  if  it  was  kept 
open  for  entertaining  strangers  or  travelers  (16  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  766,  and  authorities  there  cited),  and  the  question  of 
whether  the  license  granted  in  1895,  and  in  force  at  the  time  of  the 
enactment  of  the  Liquor  Tax  Law,  was  a  lawful  license  is  not 
material  to  the  question  now  before  us.  The  real  question  is  whether 
the  statements  made  in  the  application  of  Pasquale  Acconcia,  and 
which  are  concededly  untrue,  are  material ;  whether  he  would  have 
been  entitled  to  the  liquor  tax  certificate  if  his  answers  had  correctly 
stated  the  facts.  If  he  would,  then  the  statements  are  not  material, 
and  they  cannot  invalidate  his  certificate.  {Matter  of  Keaaler^  163 
X.  Y.  205,  207.)  By  the  provisions  of  subdivision  8  of  section  17 
of  the  Liquor  Tax  Law,  as  amended  by  Laws  of  1897,  chapter  312, 
"  when  the  nearest  entrance  to  the  premises  described  in  said  state- 
ment as  those  in  which  traffic  in  liquor  is  to  be  carried  on  is  within 
two  hundred  feet,  measured  in  a  straight  line,  of  the  nearest  entrance 
to  a  building  or  buildings  occupied  exclusively  for  a  dwelling,"  it  is 
necessary  to  file  the  consents  in  writing  of  at  least  two-thirds  of  the 
owners  of  such  building  or  buildings,  but  it  is  provided  that  "  such 
consent  shall  not  be  required  in  cases  where  such  traffic  in  liquor 
was  actually  lawfully  carried  on  in  said  premises  so  described  in 
said  statement  on  the  twenty-third  day  of  March,  eighteen  hundred 
and  ninety-six,  nor  shall  such  consent  be  required  for  any  place 
described  in  said  statement  which  was  occupied  as  a  hotel  on  said  last- 
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mentioned  date,  notwithstanding  such  traffic  in  liquors  was  not  tliea 
carried  on  thereat."  If  it  be  conceded  that  the  license  granted  in 
1895  by  the  local  board  of  excise  was  not  legal  (and  the  presumption 
must  always  be  that  public  officials  have  done  their  duty),  there  is  no- 
question  that  the  premises  described  in  the  application  for  the  certifi> 
cate  were  actually  occupied  as  a  hotel  at  the  time  the  Liquor  Tax 
Law  went  into  effect,  and  it  was  not  necessary  to  have  the  consent* 
required  by  the  provision  of  the  statute  above  quoted.  It  is  obvious,, 
therefore,  that  if  the  applicant  had  stated  that  there  were  buildings- 
used  as  residences  or  as  churches  and  school  houses  within  the  pro- 
hibited distance,  it  would  not  have  affected  his  right  to  the  liquor 
tax  certificate,  and  the  statement,  whether  true  or  false,  was  utterly- 
immaterial.  {Matter  of  Ilawkina^  165  N.  Y.  188,  192.)  It  \& 
proper  to  state,  however,  that  the  case  last  mentioned  was  decided 
by  the  Court  of  Appeals  subsequent  to  the  time  when  the  learned 
court  at  Special  Term  made  the  order  now  under  review. 

But  it  is  insisted  that  the  trafficking  in  liquors  was  suspended 
upon  these  premises  from  the  23d  day  of  October,  1899,  to  about 
the  15th  day  of  May,  1900,  and  that  the  statement  of  the  applicant 
that  "  trafficking  in  liquors  was  actually  and  lawfully  carried  on  in 
said  premises  on  April  30th,  1 892,  and  continuously  since,"  being^ 
untrue,  was  a  material  misstatement  of  the  facts  warranting  th& 
order  granted  by  the  court  below.  It  appears  from  the  evidence 
that  the  premises  described  had  been  used  as  a  hotel  for  a  series  of 
years  ;  that  the  building  was  constructed  ten  or  twelve  years  before 
the  hearing,  and  had  been  used  as  such  up  to  about  the  23d  day  of 
October,  1899,  when  the  tenant,  Joseph  McNamara,  was  dispos- 
sessed for  the  non-payment  of  rent.  The  property  belonged  to  the 
Traphagen  estate  at  that  time,  and  was  subsequently  sold  to  one 
Peter  Cunneen.  In  the  meantime  one  William  Traphagen  took  out 
a  liquor  tax  certificate  on  the  12th  of  March,  1900,  and  without 
opening  the  place,  assigned  the  same  to  Pasquale  Acconcia  on  tlie 
26th  of  April,  1900.  The  latter,  after  making  repairs,  opened  the 
place  on  the  15th  day  of  May,  1900,  under  the  certificate  which  waa 
subsequently  revoked  by  the  order  appealed  from.  There  seems  to 
be  no  doubt  that  the  statement  of  Acconcia,  that  the  premises  had 
been  used  for  trafficking  in  liquors  since  April,  1892,  was  made  in 
good  faith ;  that  he  believed  that  this  was  a  substantially  true  state- 
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ment  of  the  facts,  he  having  come  into  possession  while  the  tax  cer- 
tificate iseued  to  William  Traphagen  was  in  force,  and  resuming  the 
husiness  as  soon  as  necessary  repairs  were  made.  But  whether  the 
statement  was  true  or  false,  it  does  not  affect  the  right  of  the  appel- 
lant to  the  certificate  here  involved.  The  premises  were  actually 
occupied  as  a  hotel  on  the  23d  day  of  March,  1896,  and  the  place  in 
question  was  expressly  excepted  from  the  provisions  of  the  law 
which  required  consents  to  be  tiled.  If  there  had  been  no  liquors 
«old  upon  the  premises  at  any  time,  either  before  or  after  the  enact- 
ment of  the  Liquor  Tax  Law,  the  applicant  would  have  been  enti- 
tled to  the  certificate  without  filing  consents,  and  the  question  of 
whether  liquors  had  been  continuously  sold  upon  the  premises  was 
not  of  the  slightest  consequence.  The  Court  of  Appeals  in  Mattel^* 
of  Hawkins  {mprd)  goes  so  far  as  to  hold  that  where  the  prem- 
ises were  actually  occupied  for  the  purpose  of  lawfully  traflScking  in 
liquors  on  the  23d  day  of  March,  1896,  "it  is  not  necessary  that  it 
should  have  been  continuous  down  to  the  time  of  the  filing  of  the 
application  for  a  certificate,"  and  points  out  that  "  the  word  '  con- 
tinuously,' which  is  used  in  the  same  subdivision,  refers  to  a  case 
where  consents  are  necessary  for  other  places,  and  having  been  once 
obtained  and  filed,  are  preserved  and  kept  in  force  so  long  as  the 
place  shall  be  continuously  occupied  for  the  traffic." 

The  court  further  declares,  in  the  same  case,  that  "  we  do  not 
intend  to  hold  that  the  privilege  conferred  by  the  statute,  which 
secures  to  the  property  owner  a  right  to  the  certificate  without  con- 
sents, as  to  places  of  this  character,  may  not  be  lost  or  abandoned 
by  the  intentional  act  of  the  owner  of  the  property,"  but  it  indicates 
that  the  intention  must  be  clearly  established  that  the  "owner 
intended  to  discontinue  the  liquor  traflSc  at  the  place."  There  is 
no  doubt  that  if  the  owner  of  the  premises  here  involved  had  aban- 
doned it  as  a  hotel,  and  had  put  in  a  stock  of  groceries  or  a  grist  mill, 
it  would  so  far  have  lost  its  character  as  a  hotel  as  to  come  within 
the  general  rule  laid  down  by  the  statute ;  but  the  mere  fact  that 
the  premises  were  without  a  tenant  during  a  period  of  several 
months  evidences  no  intention  on  the  part  of  the  owners  to  abandon 
the  property  right  secured  by  the  statute,  and  a  mistake  on  the  part 
of  the  applicant,  on  a  question  which  did  not  affect  his  right  to  the 
certificate,  is  of  no  consequence. 
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It  is  not  alleged  in  the  petition  that  any  false  statement  was  made 
in  reference  to  a  church  or  schoolhonse,  and,  if  there  had  been,  it 
is  governed  by  the  same  rules  as  to  dwellings,  the  exceptions  being 
the  same  in  effect. 

The  order  appealed  from  should  be  reversed,  and  the  proceeding 
dismissed,  with  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  pro- 
ceeding dismissed. 


Emilt  O.   Butleb  and  Welcome   G.  Hitohoook,   Appellants,  v. 
The  Village  op  WnriE  Plains,  Respondent 

NuiMnoe  —  the  discharge  of  the  ^ueni  cf  a  sewage  dtepoaal  ayetem  into  an  already 
polluted  stream,  enjoined  —  effect  of  statutory  a/uthority  and  the  approval  of  the 
board  of  health. 

Where  the  village  of  White  Plains,  acting  under  the  provisions  of  chapter  609  of 
the  Laws  of  1887  and  chapter  312  of  the  Laws  of  1888,  installs  a  disposal 
sewage  system  and  dischai'ges  the  effluent  into  the  waters  of  the  Bronx  river, 
without  having  previously  acquired  any  rights  in  such  stream,  with  the  result 
"  that  such  discharge  does  produce  at  times  a  foul  and  offensive  odor  over  the 
lands"  of  lower  riparian  owners,  and  "  that  such  effluent  adds  to  the  discolor- 
ment  and  pollution  of  the  waters  of  the  stream,"  such  riparian  owners  are 
entitled  to  an  injunction  restraining  the  continuance  of  the  nuisance  even 
though  the  damages  suffered  hy  them  are  slight. 

A  finding  that  the  waters  of  the  Bronx  river  are  made  unfit  for  domestic  and 
agricultural  uses  by  other  pollutions  before  they  receive  the  effluent  from  the 
defendant's  sewers,  when  considered  in  connection  with  a  finding  that  such 
effluent  adds  to  the  discolorment  and  pollution  of  the  waters  of  the  stream^ 
does  not  deprive  the  riparian  owners  of  their  right  to  injunctive  relief. 

Acts  of  the  Legislature  authorizing  the  construction  of  a  sewer  system  and  the 
approval  of  the  system  by  the  State  Board  of  Health  do  not  constitute  an 
authority  for  the  maintenance  of  a  nuisance  and  the  consequent  injury  to 
private  property. 

Appeal  by  the  plaintiffs,  Emily  O.  Butler  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Westchester  on  the  3d 
day  of  December,  1898,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Westchester  Special  Term,  dismissing  the  com- 
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plaint  upon  the  ground  that  the  plaintiffe  have  an  adequate  remedy 
at  law 

Alexcunder  B,  Orcme  [  WiUa/rd  Parker  Butler  with  him  on  the 
brief],  for  the  appellants. 

H.  T.  Dyhman^  ior  the  respondent. 

Woodward,  J. : 

The  plaintiffs  are  the  owners  of  the  fee  of  certain  real  estate, 
embracing  a  portion  of  the  bed  of  the  Bronx  river  below  the  village 
of  White  Plains.  The  defendant,  acting  under  the  provisions  of 
chapter  609  of  the  Laws  of  1887,  and  chapter  312  of  the  Laws  of 
1888,  has  constructed  a  permanent  system  of  sewers,  making  use 
of  the  Powers  method  of  precipitation.  The  disposal  works  have 
been  constructed  on  the  west  bank  of  the  Bronx  river,  about  one 
mile  below  the  village  of  White  Plains,  and  about  the  same  distance 
above  the  bridge  which  crosses  the  Bronx  river  at  Fisher  street  in 
Hartsdale.  The  statute  under  which  this  work  was  undertaken 
provided  for  taking  private  property  under  the  power  of  eminent 
domain,  and  a  strip  of  ground  was  taken,  by  condemnation  and 
otherwise,  about  20  feet  wide,  extending  from  the  disposal  works 
to  a  point  some  3,000  feet  distant,  terminating  at  a  point  on 
the  west  bank  of  the  river.  A  pipe  has  been  laid  in  this  strip  of 
ground,  the  defendant  acquiring  merely  an  easement  for  this  pur- 
pose, and  the  effluent  of  the  disposal  works  is  conducted  through 
this  pipe  to  the  Bronx  river,  where  it  is  mingled  with  the  waters  of 
that  stream.  It  is  not  suggested  that  the  defendant  acquired  any 
rights  in  the  Bronx  river ;  its  entire  claim  to  any  right  to  deposit  its 
effluent  in  the  stream  being  based  apparently  upon  an  alleged  estop- 
pel, one  of  the  original  plaintiffs  having  been  a  party  to  some  part 
of  the  condemnation  proceedings  by  which  the  defendant  secured 
the  right  of  way  to  the  banks  of  the  stream.  This  plaintiff  has  since 
died  and  his  daughter  has  been  regularly  substituted,  but  the  ques- 
tion does  not  appear  to  have  been  regarded  as  one  of  any  consequence 
and  it  may  be  dropped  from  further  consideration,  the  defendant 
apparently  resting  upon  its  general  right  to  avail  itself  of  the 
stream  to  carry  off  the  effluent,  regardless  of  the  rights  of  riparian 
owners  below.     The  plaintiffs   allege  that  this  effluent   is  being 
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daily  discharged  into  the  Bronx  river ;  that  it  discolors  the  water, 
kills  the  fish,  gives  rise  to  unhealthy  and  offensive  odors,  pollutes 
and  poisons  the  waters,  rendering  them  unfit  for  agricultural  and 
domestic  purposes,  and  constitutes  a  continuing  nuisance,  jus- 
tifying the  interposition  of  a  court  of  equity.  The  defendant 
admits  the  construction  of  the  work  and  the  discharge  of  the 
effluent  in  the  manner  alleged  in  the  complaint,  such  discharge 
being  upon  the  premises  of  the  plaintiffs,  but  pleads  as  defenses 
that  "  it  has  acted  within  its  legal  right,  and  in  accordance  with 
the  laws  of  the  State  of  New  York,  and  the  approval  of  the 
State  Board  of  Health,  and  has  not  polluted  the  waters  of  the 
Bronx  River ; "  that  the  village  of  White  Plains,  acting  under  the 
law  and  the  sanction  of  the  State  Board  of  Health,  has  expended 
large  sums  of  money,  and  that  "  one  of  the  plaintiffs  to  this  action, 
viz.,  Charles  Butler,  was  the  owner  of  certain  property  acquired  by 
the  defendant  under  the  right  of  eminent  domain  for  the  purpose 
of  such  sewerage  system,  and  had  full  knowledge  and  notice  of  all 
the  acts  of  this  defendant  at  the  time  of  the  acquisition  of  such 
property  and  the  construction  of  the  works  hereinbefore  referred 
to,"  and  "  that  the  waters  of  the  Bronx  River,  prior  to  the  construc- 
tion of  such  disposal  works,  both  above  and  below  such  disposal 
works,  now  are,  and  for  many  years  last  past  have  been,  impure, 
foul  and  unfit  for  domestic  use ;  that  the  natural  drainage  of  the 
various  brooks,  streams  and  streets  runs  into  the  Bronx  River  above 
such  disposal  works,  and  that  the  action  of  the  defendant. in  the  con- 
struction, maintenance  and  operation  of  its  sewerage  system  has  in 
no  way  polluted  or  made  the  waters  of  the  Bronx  River  unfit  for 
use  or  a  nuisance  in  any  respect,  and  that  the  property  interests  of 
the  village  of  White  Plains,  and  the  health  of  its  inhabitants,  are 
dependent  upon  the  sewerage  system  being  kept,  maintained  and 
used  as  it  has  been  and  is  now  being  used,  in  accordance  with  law.' 
When  this  cause  came  on  for  trial  the  defendant  moved  for  an 
adjournment  on  the  ground  that  one  of  the  plaintiffs,  Mr.  Hitchcock, 
had  made  a  general  assignment,  and  asked  a  sufficient  time  in  which 
to  bring  in  the  plaintiffs'  assignee  as  party  defendant,  but  this 
motion  was  denied  upon  the  assurance  of  plaintiffs'  counsel  that  no 
claim  for  money  damages  would  be  insisted  upon,  the  relief  desired 
being  equitable. 
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The  trial  court  had  under  consideration  much  evidence,  inchiding 
expert  testimony  introduced  by  both  parties,  and  came  to  a  decision 
as  follows : 

"  First.  That  the  evidence  in  this  case  does  not  prove  that  the 
discharge  of  the  effluent  from  the  defendant's  works  has  produced 
sickness,  and  that  the  testimony,  as  to  its  probable  future  effect,  is 
wholly  inconclusive. 

"  Second.  That  such  discharge  does  produce  at  times  a  foul  and 
offensive  odor  over  the  lands  of  the  plaintiffs. 

"  Third.  That  the  waters  of  the  Bronx  river  are  made  unfit  for 
domestic  and  agricultural  uses  by  other  pollutions  before  they  receive 
the  effluent  from  the  defendant's  works ;  that  such  effluent  adds  to 
the  discolorment  and  pollution  of  the  waters  of  the  stream. 

"  Fourth.  That  plaintiffs  have  an  adequate  remedy  at  law  for  the 
damage  which  it  is  claimed  they  have  suffered.  A  judgment  in 
favor  of  the  defendant  in  accordance  with  this  decision  will  be 
signed." 

The  plaintiffs  duly  excepted  to  the  decision,  and  upon  this  appeal 
urge  that  they  are  entitled  to  a  mandatory  in  junction,  restraining  the 
defendant  from  maintaining  this  nuisance,  which  is  alleged  to  be  '^  in 
accordance  with  law."  While  it  may  be  that  the  "  plaintiffs  have  an 
adequate  remedy  at  law  for  the  damage  which  it  is  claimed  they  have 
fioffered  "  up  to  the  present  time,  we  are  forced  to  conclude,  from  the 
decision  of  the  court  and  the  attitude  of  the  defendant,  that  the  griev- 
ance complained  of  is  a  continuing  nuisance,  and  that  it  is  the  duty 
of  a  court  of  equity  to  grant  relief.  The  court  finds  a  state  of  facts 
constituting  a  nuisance  (High  Inj.  [2d  ed.]  §§  772-774),  and  the 
defendant  asserts  a  right  to  continue  to  discharge  the  effluent  upon 
the  premises  of  the  plaintiffs  because  the  village  of  White  Plains  is 
*"'  dependent  upon  the  sewerage  system  being  kept,  maintained  and 
used  as  it  has  been  and  is  now  being  used  in  accordance  with  law." 
The  court  finds  "  that  such  discharge  does  produce  at  times  a  foul 
and  offensive  odor  over  the  lands  of  the  plaintiffs,"  and  "  that  such 
effluent  adds  to  the  discolorment  and  pollution  of  the  waters  of  the 
stream,"  and  the  courts  have  held  that  to  warrant  an  injunction 
against  odors  and  gases  from  an  offensive  business  it  is  not  necessary 
that  the  odors  should  be  noxious,  and  if  they  are  so  offensive  and  dis- 
App.  Div.— Vol.  LIX.        5 
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agreeable  as  to  render  life  nncomf ortable,  equity  may  interfere.  And 
the  fact  that  the  nnisance  recurs  only  when  the  wind  is  in  a  given 
direction,  or  that  the  nuisance  complained  of  is  surrounded  by  other 
nuisances,  does  not  deprive  plaintiffs  of  their  right  to  relief.  (High 
Inj.  [2d  ed.]  §  774,  and  authorities  cited.)  Every  day  that  this  nuis- 
ance continues  the  plaintiffs  must  suffer  some  measure  of  damage,  and 
it  is  one  of  the  elements  of  equitable  jurisdiction  that  it  shall  inter- 
pose to  prevent  a  multiplicity  of  actions,  and  this  appears  to  us 
peculiarly  within  the  rule.  It  may  be  at  present^  while  the  lands 
involved  are  comparatively  unoccupied,  that  the  damage  sustained  is 
merely  nominal,  but  the  courts  will  hardly  close  their  eyes  to  the 
fact  that  lands  within  one  mile  of  a  railroad  station,  within  a  radius 
of  fifteen  miles  of  the  city  of  New  York,  if  free  from  nuisances,  are 
destined  to  become  the  abodes  of  men,  and  even  if  the  damages  are 
slight,  where  the  act  complained  of  is  such  that  by  its  repetition  or 
continuance  it  may  become  the  foundation  or  evidence  of  an  adverse 
right,  a  court  of  equity  will  interpose  by  injunction.  {Strobd  v. 
Kerr  SaU  Co.^  164  N.  Y.  303,  323,  and  authorities  there  cited.)  In 
the  principal  case  the  rule  is  laid  down  that  '^  a  riparian  owner  is 
entitled  to  a  reasonable  use  of  the  water  flowing  by  his  premises  in 
a  natural  stream,  as  an  incident  to  his  ownership  of  the  soil,  and  to 
have  it  transmitted  to  him  without  sensible  alteration  in  quality  or 
unreasonable  diminution  in  quantity.  While  he  does  not  own  the 
running  water,  he  has  the  right  to  a  reasonable  use  of  it  as  it  passes 
by  his  land.  As  all  other  owners  upon  the  same  stream  have  the 
same  right,  the  right  of  no  one  is  absolute,  but  is  qualified  by  the 
right  of  the  others  to  have  the  stream  substantially  preserved  in  its 
natural  size,  flow  and  purity,  and  to  protection  against  material 
diversion  or  pollution.  This  is  the  common  right  of  all,  which  must 
not  be  interfered  with  by  any.  The  use  by  each  must,  therefore,  be 
consistent  with  the  rights  of  the  others,  and  the  maxim  of  sic  utere 
ttco  observed  by  all.  The  rule  of  the  ancient  common  law  is  still  in 
force  ;  aqiia  currit  et  debet  currere^  ut  currere  solebaV*  This  being 
the  law  as  to  riparian  owners,  it  is  certain  that  the  defendant,  whose 
claim  to  title  extends  only  to  the  bank  of  the  stream,  cannot  be  in  a 
better  position,  and  it  owes  these  plaintiffs  the  duty  of  refraining 
from  the  pollution  of  the  Bronx  river  above  or  upon  their  premises. 
"  Where  the  natural  and  necessary  result  of  the  place  selected,  and 
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the  method  adopted  by  an  upper  riparian  owner  in  the  conduct  of 
his  bnsinees  is  to  caose  material  injury  to  the  property  of  an  owner 
below,  a  court  of  equity  will  exercise  its  power  to  restrain  on 
account  of  the  inadequacy  of  the  remedy  at  law  and  in  order  to  pre- 
vent a  multiplicity  of  suits."    {Strobd  v.  £err  Salt  Co.,  supra.) 

The  suggestion  of  the  respondent,  acted  upon  by  the  court  below, 
that  "  the  waters  of  the  Bronx  river  are  made  unfit  for  domestic  and 
agricultural  uses  by  other  pollutions  before  they  receive  the  effluent 
from  the  defendant's  works,"  has  no  bearing  upon  the  case  when 
considered  in  connection  with  the  further  finding  that  "  such  effluent 
adds  to  the  discolorment  and  pollution  of  the  waters  of  the  stream," 
and  is  fully  met  by  the  Strobd  case,  where  the  court  quotes  the  rule 
that  "  *  Where  there  is  a  large  number  of  persons  mining  on  a  small 
stream,  if  each  should  deteriorate  the  water  a  little,  although  the 
injury  from  the  act  of  one  might  be  small,  the  combined  result  of 
the  acts  of  all  might  render  the  water  utterly  unfit  for  further  use ; 
and  if  each  could  successfully  defend  an  action  on  the  ground  that 
his  act  alone  did  not  materially  affect  the  water,  the  prior  appropri- 
ator  might  be  deprived  of  its  use  and  at  the  same  time  be  without  a 
remedy.'"  (P.  322;  see  authorities  cited.)  The  fact  is  that  the 
defendant  is  polluting  this  stream  ;  is  using  it  in  a  manner  incon- 
sistent with  the  rights  of  the  plaintiffs  as  lower  riparian  owners,  and 
its  offense  is  none  the  less  because  others  may  be  contributing  to  the 
same  general  result ;  this,  instead  of  preventing  relief,  may  require 
it.     {Strohd  CasSy  supra,) 

In  the  recent  case  of  Amsterdam  Knitting  Co.  v.  Dean  (162  N. 
Y.  278)  it  was  alleged  that  the  defendants  had  obstructed  the  stream 
on  which  the  plaintiff  had  lower  riparian  rights,  and,  although  it  was 
found  that  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
act  of  the  defendants  were  merely  nominal,  a  judgment  was  entered 
restraining  the  defendants  from  continuing  the  obstruction,  and  this 
judgment  was  sustained  on  appeal,  the  court  holding  that  it  is  well 
settled  that  where  the  act  complained  of  is  such  that,  by  its  repeti- 
tion or  continuance,  it  may  become  the  foundation  or  evidence  of  an 
adverse  right,  a  court  of  equity  will  interpose  by  injunction,  though 
no  actual  damage  is  shown  or  found.  (See,  also,  New  York  Bub- 
her  Co.  v.  Roihery,  132  N.  Y.  293,  296 ;  Mam,n  v.  WiOey,  51  App. 
Div.  169.) 
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The  contention  of  the  respondent  that  it  has  gained  the  right  to 
commit  this  nuisance  upon  the  premises  of  the  plaintiflEs  by  virtue 
of  the  act  of  the  Legislature  and  the  approval  of  the  State  Board  of 
Health  is  not  supported  by  the  authorities  cited,  the  rule  being  well 
established  that  the  statutory  authority  which  will  justify  injury  to 
private  property  and  afford  immunity  for  acts  which  would  other- 
ivise  be  a  nuisance  must  be  express  or  must  be  a  clear  and  unques- 
tionable implication  from  powers  expressly  conferred,  and  it  must 
appear  that  the  Legislature  contemplated  the  doing  of  the  very  act 
which  occasioned  the  injury.  {Bohan  v.  P,  J,  G.  L,  Co.^  122  N. 
T.  18,  27.)  There  is  nothing  in  the  statute  to  which  our  attention 
is  called  which  indicates  any  intention  on  the  part  of  the  Legisla- 
ture to  work  this  wrong  upon  the  riparian  owners  of  property  upon 
the  Bronx  river  or  any  other  stream,  and  it  is  hardly  the  province  of 
this  court  to  give  such  effect  to  general  language  providing  for  the 
construction  of  a  sewer  system. 

This  case,  it  seems  to  us,  comes  within  the  general  rule  which 
gives  to  a  person  injured  by  the  pollution  of  air  or  water,  to  the  use 
of  which  in  its  natural  condition  he  is  entitled,  an  action  against  the 
party,  whether  it  be  a  natural  person  or  a  corporation  who  causes 
that  pollution  {Chapman  v.  City  of  Rochester^  110  N.  T.  273, 277 ; 
Const,  art.  8,  §  3),  and,  while  the  power  of  the  court  should  not 
be  exerted  oppressively,  it  should  yet  be  put  in  motion  so  far  as  is 
necessary  to  preserve  the  rights  of  these  plaintiffs.  The  defendant, 
like  a  natural  person,  is  within  the  reason  of  the  rule  that  every  man 
must  so  use  his  own  property  as  not  to  injure  that  of  his  neighbor, 
and  the  fact  that  it  has  a  large  investment  and  that  it  is  conducting 
itself  lawfully  upon  its  own  premises  does  not  change  the  rule  nor 
permit  him  to  permanently  prevent  a  material  portion  of  the  water 
of  a  natural  stream  from  flowing  over  the  land  of  a  lower  riparian 
owner  or  to  so  pollute  the  rest  of  the  stream  as  to  render  it  unfit  for 
ordinary  use.     {Strobel  v.  Kerr  Salt  Co,^  supra,) 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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J.  Wesley  Borland,  Respondent,  v.  Cyrenus  P.  Borland  and 
Ardella  E.  Borland,  as  Executors,  etc.,  of  Zachariah  F.  Bor- 
land, Beceased,  Appellants. 

Waiver  of  a  hutban£C8  rigM,  existing  prior  to  the  Married  WomerCs  Act  of  1848,  to 
money  belonging  to  his  wife  —  effect  of  his  receiving  it  from  his  wife  in  trust  for 
their  son. 

A  husband  absolutely  entitled  to  reduce  to  possession  money  bequeathed  to  his 
wife,  before  the  passage  of  the  Married  Women's  Act  in  1848,  might  waive 
such  right  and  permit  his  wife  to  hold  the  money  as  part  of  her  separate  estate 
and  might  properly  receive  it  from  the  wife  upon  trust  to  hold  it  for  the  benefit 
of  their  son. 

Appeal  by  the  defendants,  Cyrenns  P.  Borland  and  another,  as 
executors  of  the  last  will  and  testament  of  Zachariah  F.  Boriand, 
deceased,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Butchess 
on  the  13th  day  of  January,  1900,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  26th  day  of  Janu- 
ary, 1900,  denying  the  defendants'  motion  for  a  new  trial  made  upon 
the  minutes. 

Hackett  &  WUHams  [Frcmh  B.  Lawn  with  them  on  the  brief], 
for  the  appellants. 

James  G.  Meyer  [  TT.  H,  Wood^iviXh  him  on  the  brief],  for  the 
respondent. 

Woodward,  J. : 

Zachariah  Borland  married  Susan  Chatterton  on  the  8th  day  of 
October,  1845.  A  son,  J.  Wesley  Borland,  the  plaintiff  in  this 
action,  was  bom  to  them  on  the  12th  day  of  September,  1846.  On 
tlie  26th  day  of  September,  1846,  the  mother  died,  and  a  few  years 
later  Zachariah  Borland  married  Eliza,  the  deceased  wife's  sister, 
and,  she  dying,  Zachariah  married  for  a  third  time  in  1894,  the  last 
wife  surviving  him.  It  was  alleged  on  behalf  of  the  plaintiff  that 
his  mother  received  $2,000  from  her  father's  estate,  and  that  this 
sum  was  taken  by  the  father  upon  an  agreement  to  invest  and  car© 
for  the  same  and  to  deliver  it  to  his  son  at  the  father's  death.  The 
father,  by  his  will,  neglected  to  provide  for  the  payment  of  this 
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trust  fund,  and  this  action  was  brought  against  his  executors  to 
compel  the  payment  out  of  his  estate.  The  evidence  in  support  of 
this  claim  consisted  principally  of  the  admissions  of  Zachariah  Dor- 
land  during  his  lifetime,  the  executors  being  able  to  afford  but  little 
evidence  bearing  upon  the  question,  and  they  rely  upon  this  appeal 
largely  upon  the  theory  that,  as  the  money  came  into  the  possession 
of  their  testator  before  the  modification  of  the  common  law  in  1848, 
the  marriage  with  Susan  Chatterton  vested  in  the  husband  the 
right  to  reduce  to  his  possession  and  ownership  the  wife's  choses  in 
action,  and  gave  him  the  title  to  her  personal  chattels  at  once  and 
absolutely,  and  there  being  some  evidence  that  this  money  was 
invested  in  a  certain  farm,  it  is  urged  that  this  is  evidence  that  their 
testator  had  availed  himself  of  this  right  and  had  actually  become 
the  legal  owner  of  the  money  of  his  deceased  wife.  The  jury,  to 
whom  the  question  was  submitted  under  a  charge  which  carefully 
and  forcibly  called  attention  to  the  necessarily  one-sided  and  inter- 
ested character  of  the  evidence  in  support  of  the  plaintiff's  claim, 
found  a  verdict  in  favor  of  the  latter  for  $2,000,  less  a  certain 
amount  found  to  have  been  provided  for  in  the  will.  From  the 
judgment  entered  upon  this  verdict  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendants  bring  an  appeal  to  this  court. 

While  it  is  not  to  be  doubted  that,  under  the  law  as  it  existed  at 
the  death  of  Susan  Borland,  plaintiff's  mother,  Zachariah  Dorland 
might  have  taken  her  $2,000  and  appropriated  it  to  his  own  use, 
this  was  a  right  which  he  might  waive,  and  if  he  did  not  choose  to 
avail  himself  of  his  marital  right,  but  permitted  his  wife  to  have  it 
as  her  separate  estate,  and  it  thus  became  her  separate  estate  in 
equity  (Savage  v.  O^JHTeU,  44  K".  Y.  298,  301),  there  is  no  doubt  of 
her  right  to  give  it  to  her  husband  in  trust  for  her  son.  There  is 
no  evidence  in  the  case  disputing  the  testimony  offered  by  the  plain- 
tiff that  Zachariah  Dorland  during  his  lifetime  admitted  repeatedly 
that  he  held  this  sum  in  trust  for  his  son,  and  the  evidence  from 
both  sides  indicates  that  there  was  an  understanding  through  the 
family  that  Susan  Dorland  had  some  money  in  her  own  right,  which 
was  always  referred  to  as  belonging  to  the  first  wife.  While  the 
evidence  is  not  very  clear  and  satisfactory,  we  think  it  is  sufficient 
to  support  the  finding  of  the  jury  that  the  $2,000  was  always 
acknowledged  to  be  Susan  Dorland's  and  to  authorize  an  inference. 
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in  support  of  the  judgment,  that  the  money  was  obtamed  by  the 
husband  as  her  money,  under  some  arrangement  or  understanding 
between  the  parties  that  it  should  be  secured  to  her  son.  {Syracuse 
Chitted  Flaw  Co.  v.  Wi/ng^  85  N.  Y.  421,  426.)'  If  the  money  was 
received  by  the  husband  as  his  wife's,  to  be  accounted  for  or  secured 
by  him  to  her  son,  he  waived  his  marital  rights  thereto,  and  she  had 
an  equitable  right  to  the  fund  sufficient  to  direct  its  disposition  upon 
the  death  of  her  husband.  {Syracuse  Chilled  Plow  Co,  v.  Wmg^ 
supra.     See,  also,  Jaycox  v.  Caldwell^  51  N.  Y.  395.) 

"We  think  the  case  was  properly  disposed  of  by  the  trial  court 
and  that  the  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concurred,  except  Hibschbbbg,  J.,  not  sitting. 

Judgment  and  order  affirmed,  with  costs. 


Thbodore  Mills,  as  Administrator,  etc.,  of  Walter  S.  Mills, 
Deceased,  Appellant,  v.  Ratje  Bunke  and  Henry  H.  Cording, 
Respondents. 

Negligence  —  liabHitp  for  turning  loose  a  hone  which  goes  upon  the  lot  of  another 
person  and  there  ii^ures  a  child  —  direct  cause  of  the  injury. 

Where  there  is  evidence  from  which  it  may  be  found  that  a  horse  was  deliberately 
tamed  loose  and  driven  from  his  owner's  stables  late  in  the  afternoon  of  a 
summer  day,  and  passed  into  the  public  highway  and  from  thence  to  an 
nnfeneed  vacant  lot  adjoining  the  owner's  premises  and  there  ran  over  and 
IdUed  one  of  a  number  of  children  who  were  playing  in  the  lot  which  did  not 
belong  to  the  child  or  to  the  child's  parents,  the  question  whether  the  owner 
of  the  horse  is  liable  fur  the  damages  resulting  from  the  child's  death  should 
be  submitted  to  the  jury. 

In  such  a  case  the  injury  proceeds  so  directly  from  the  wrongful  act  that,  accord- 
ing to  common  experience  and  the  usual  course  of  events,  it  might  have  rea- 
sonably been  expected. 

Appeal  by  the  plaintiff,  Theodore  Mills,  as  administrator,  etc., 
of  Walter  S.  Mills,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk 
of  the  county  of  Westchester  on  the  7th  day  of  November,  1898, 
upon  the  dismissal  of  the  complaint  at  the  close  of  the  plaintiff's 
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case,  by  direction  of  the  court  after  a  trial  before  the  court  and  a 
jury  at  the  Westchester  Trial  Term. 

George  W.  Alger^  for  the  appellant. 
Edward  F,  Dwight^  for  the  respondents. 

Woodward,  J. : 

The  plaintiff  brings  this  action  as  the  administrator  of  the  goods, 
etc.,  which  were  of  Walter  S.  Mills,  deceased,  demanding  judgment 
against  the  defendants  for  "  carelessly,  negligently  and  wrongfully  " 
causing  the  death  of  his  intestate.  The  learned  court  at  Trial  Term 
dismissed  the  complaint,  on  motion,  at  the  close  of  plaintiffs  evi- 
dence, and  from  the  judgment  entered,  appeal  comes  to  this  court. 

The  rule  is  well  established  that  in  reviewing  a  judgment  for 
defendant  entered  upon  a  nonsuit,  plaintiff  is  entitled  to  the  benelit 
of  every  fact  that  the  jury  could  have  found  from  the  evidence 
given  and  to  every  legitimate  inference  warranted  by  the  proofs, 
and  we  are  to  examine  the  matter  under  this  favorable  rule  for  the 
plaintiff.  The  defendants,  as  copartners,  operate  a  coal  yard  in 
New  York  city,  having  a  building  on  the  north  side  of  One  Hun- 
dred and  Thirty-sixth  street,  between  Fifth  and  Lenox  avenues,  in 
the  rear  of  which  they  keep  their  horses.  Late  in  the  afternoon 
of  the  25th  day  of  July,  1896,  two  horses  belonging  to  the  defend- 
ants were  either  turned  loose  or  escaped  from  defendants'  stables, 
getting  into  this  rear  yard,  from  which  one  of  them,  a  gray  horse, 
passed  out  into  the  highway,  and  from  thence  to  an  open  lot  adjoin- 
ing defendants'  coal  yard  on  the  west,  where  some  two  dozen  or 
more  children  were  at  play,  and  one  of  these,  the  plaintiffs  int^ 
tate,  was  run  over  and  killed.  The  horse  appears  from  the  evi- 
dence to  have  been  in  high  spirits,  and  was  running  from  the  time 
of  leaving  the  defendants'  inclosure  until  the  accident,  a  space  of  a 
few  seconds.  The  elaborate  research  and  great  learning  which 
have  been  brought  to  bear  in  support  of  the  judgment,  and  the 
very  able  argument  of  plaintiff's  counsel,  present  the  question 
whether  the  defendants'  servants  and  employees  were  negligent  in 
permitting  this  horse  to  be  at  large  and  beyond  their  control  under 
the  circumstances.  The  plaintiff's  intestate  was  a  child  in  good 
health,  six  and  one-half  years  of  age ;  he  was  at  play  with  other 
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children  in  an  open  lot,  such  as  are  common  in  the  vicinity 
of  this  accident,  and  tlie  jury  might  properly  have  found  that 
there  was  an  absence  of  contributory  negligence  either  on  the 
part  of  plaintiff's  intestate  or  of  his  parents ;  indeed,  to  have 
found  otherwise,  under  the  evidence  as  it  appeared  at  the  time 
of  granting  the  nonsuit,  would  have  been  to  have  wholly  dis- 
regarded the  testimony.  There  was  evidence  in  the  case,  from 
which  the  jury  might  have  concluded  that  these  horses  were  delib- 
erately turned  loose  and  driven  out  into  the  street,  and  while  the 
defendants  practically  concede  that  they  would  have  been  liable  if 
the  accident  had  occurred  in  the  highway  under  such  circumstances, 
they  urge  that  the  rule  is  different  because  the  horse  entered  upon 
private  premises,  which  did  not  belong  either  to  plaintiff's  intestate 
or  to  his  parents,  and  there  worked  the  wrong  for  which  the  plaintiff 
seeks  to  recover.  We  are  of  the  opinion,  however,  that  this  posi- 
tion is  not  tenable.  If  the  defendants,  through  the  negligence  of 
their  servants,  put  in  motion  a  cause  which  might  reasonably  be 
anticipated  to  result  in  injury  to  another,  the  question  of  whether 
that  injury  was  consummated  in  the  public  highway,  in  violation  of 
an  ordinance,  or  upon  private  premises  where  the  plaintiff's  intestate 
may  have  been  a  technical  trespasser,  is  of  no  consequence.  The 
rule  of  the  common  law  is  that  it  is  the  duty  of  all  persons  to  use 
reasonable  care  and  skill  in  dealing  with  any  chattel,  and  if  one  is 
negligent  in  his  performance  of  this  duty,  and  mischief  or  loss 
ensues  to  the  person  or  property  of  another,  he  will  be  answerable 
to  that  other  in  damages.  (Walp.  Rub.  224.)  In  the  oft-cited  case 
of  Vanderiburgh  v.  Trudx  (4  Den.  464,  465)  the  court  say :  "  It 
may  be  laid  down  as  a  general  rule  that  when  one  does  an  illegal  or 
mischievous  act,  which  is  likely  to  prove  injurious  to  others,  and 
when  he  does  a  legal  act  in  such  a  careless  and  improper  manner 
that  injury  to  third  persons  may  probably  ensue,  he  is  answerable, 
in  some  form  of  action,  for  all  the  consequences  which  may  directly 
and  naturally  result  from  his  conduct.  *  *  *  It  is  not  neces- 
sary that  he  should  intend  to  do  the  particular  injury  which  follows ; 
nor,  indeed,  any  injury  at  all."  {Magar  v.  Hcmhrnond^  54  App. 
Div.  532,  636.)  This  was  the  doctrine  applied  in  the  case  of  Dick- 
«m  V.  McCoy  (39  N".  Y.  400),  where  the  plaintiff,  a  child  of  ten 
App.  Div.— Vol.  LIX.  6 
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years,  was  passing  the  stable  of  the  defendant,  upon  the  sidewalk  of 
a  populous  street  in  the  city  of  Troy,  when  the  defendant's  horse 
came  out  of  the  stable,  going  loose  and  unattended,  and,  in  passing, 
kicked  the  plaintiff  in  the  face.  The  complaint  alleged  that  the 
horse  was  of  a  malicious  and  mischievous  disposition,  and  accus- 
tomed to  attack  and  injure  mankind,  but  the  proof  failed  to  sustain 
this  allegation.  The  court  held,  however,  that  this  was  not  mate- 
rial ;  that  ^'  it  is  not  necessary  that  a  horse  should  be  vicious  to  make 
the  owner  responsible  for  injury  done  by  him  through  the  owner's 
negligence.  The  vice  of  the  animal  is  an  essential  fact  only  when, 
but  for  it,  the  conduct  of  the  owner  would  be  free  from  fault,"  as, 
for  instance,  in  the  case  of  a  horse  properly  fastened  in  the  highway, 
which  should  kick  or  bite  a  passer-by.  In  such  a  case  the  owner 
would  be  liable  only  if  he  had  knowledge  of  the  vicious  disposition 
of  the  animal ;  but  where  a  horse  is  allowed  to  run  in  the  streets  of 
a  populous  city  it  is  obviously  dangerous  to  the  public,  and  the 
danger  is  none  the  less  because  the  running  and  kicking  of  the 
horse  are  done  in  a  playful  mood,  than  if  prompted  by  a  vicious 
disposition.     (Dickson  v.  McCoy ^  supray  402.) 

The  duty  which  the  defendants  owed  to  the  plaintiff's  intestate 
was  to  use  reasonable  care  in  the  management  and  control  of  the 
horse  which  worked  this  wrong,  and  while  we  have  been  afforded 
a  very  thorough  discussion  of  wild  and  domestic  animals,  and  the 
degree  of  care  and  responsibility  imposed  upon  their  owners,  we 
are  of  opinion  that  the  owner  of  a  domestic  animal  is  bound  to 
take  notice  of  the  general  propensities  of  the  class  to  which  it 
belongs,  and  if  such  propensities  are  of  a  nature  to  cause  injury,  be 
must  anticipate  and  guard  against  them  {Hwmmond  v.  Melton^ 
42  111.  App.  187),  and  if  the  animal  be  given  an  opportunity  to 
exercise  the  propensity,  through  the  negligence  of  the  owner,  he 
will  be  liable  to  persons  injured  without  fault  on  their  part. 
(Thomas  Neg.  508,  citing  Whart.  Neg.  §  907.)  It  cannot  matter, 
there  being  no  intervening  cause,  that  this  accident  did  not  occur 
upon  the  highway ;  the  wrong  of  the  defendants,  if  there  was  a 
wrong,  consisted  in  letting  their  horses  loose  under  the  circumstances 
by  which  they  were  surrounded,  and  where  it  was  reasonable  to 
anticipate  that  injury  would  result.  The  plaintiff's  intestate,  in  so 
far  as  the  evidence  discloses,  had  as  much  right  upon  the  vacant  lot 
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as  the  defendants,  and  even  if  the  lot  belonged  to  them,  and  plain- 
tifTs  intestate  was  a  trespasser,  they  had  no  right  to  expose  him  to 
the  danger  of  being  mn  down  and  killed  by  this  horse,  if,  in  the 
exercise  of  reasonable  care,  the  danger  could  have  been  foreseen  and 
averted.  The  lot  was  unfenced,  was  bounded  by  the  highways  in 
which  it  is  conceded  the  defendants  had  no  lawful  right  to  allow 
their  horses  to  go  unattended,  and  the  common  experience  in  great 
cities  would  justify  a  jury  in  finding  that  the  defendants,  in  the 
exercise  of  reasonable  care,  must  have  known  that  this  lot  would  be 
occupied  on  a  warm  summer  evening  by  children  at  play,  and  that 
it  was  dangerous  to  allow  their  horses  to  run  at  large  in  the  high- 
ways adjacent,  or  in  the  lot  itself.  (See  Wasniuth  v.  Butler^  86 
Hun,  1,  2,  where  the  court  say  that  "  it  has  become  almost  proverbial 
that  no  horse  is  safe  to  leave  untied  on  the  street.")  {Moynahan  v. 
Whedety  117  N.  T.  285,  287.)  In  the  case  of  MaJioney  v.  Dwyer 
(84  Hun,  348)  the  complaint  alleged  ^'  That  on  the  night  of  the  said 
15th  day  of  October,  1892,  the  said  heifer  was  negligently  and  care- 
lessly permitted  by  said  defendant  to  be  in  said  highway,  and  that 
as  the  plaintiff  passed  along  the  said  highway  the  said  heifer  sprang 
at  him  and  inflicted  upon  him  severe  and  permanent  injuries."  It 
transpired  on  the  trial  that  the  heifer  was  not  in  a  highway,  but  in 
a  private  lane  used  by  the  people  as  a  thoroughfare.  The  court  in 
sustaining  a  judgment  for  the  plaintiff  say  :  ^^  It  was  not  essential 
to  show  that  the  lane  where  the  plaintiff  was  injured  was  a  public 
street.  A  party  has  no  right  to  put  a  dangerous  animal  in  a  place 
that  he  knows  the  public  are  in  the  habit  of  traveling."  In  this 
case,  as  in  the  case  at  bar,  the  negligence  of  the  person  permitting 
the  animal  to  be  in  a  public  place  is  the  gravemen  of  the  action, 
and  the  exact  locality  of  the  accident,  whether  upon  the  highway 
or  upon  private  premises  open  to  the  public,  is  not  material.  It  may 
be  said  that  the  court  bases  its  opinion  upon  the  fact  that  it  was  a 
"dangerous  animal,"  but  there  is  nothing  to  show  that  the  evidence 
established  that  the  heifer  was  known  to  be  a  dangerous  animal,  and 
it  will  hardly  be  contended  that  a  heifer  is  a  more  dangerous  animal 
than  a  horse  turned  loose  in  a  public  place. 

In  the  case  at  bar,  if  the  horse  had  broken  into  the  lot  without 
any  n^ligence  on  the  part  of  the  defendants,  thus  becoming  a  tres- 
passer for  which  the  owners  would  be  answerable  to  the  owners  of 
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the  premises,  the  ease  would  coine  within  the  rule  adopted  in  O^  Con- 
nell  V.  Jarvis  (13  App.  Div.  3,  5),  but  it  has  no  relation  to  this  action^ 
which  is  for  the  negligence  of  the  owners  in  permitting  the  horse  to 
be  at  large  under  circumstances  which  made  it  probable  that  injurj 
would  result  to  persons. 

The  suggestion  is  made,  in  support  of  the  judgment,  that  the  law 
requires  that  the  injury  must  proceed  so  directly  from  the  wrongful 
act  that  according  to  common  experience  and  the  usual  course  of 
events  it  might,  under  the  particular  circumstances,  have  reasonably 
been  expected  {Jex  v.  Straus^  122  N.  Y.  293,  301,  and  author- 
ities cited),  and  that  something  of  this  certainty  is  lacking  in  the 
present  case,  but  an  examination  of  the  authorities  discloses  no  case 
in  which  the  rule  has  been  held  applicable  to  facts  bearing  any  anal- 
ogy to  those  here  in  evidence.  The  rule,  as  we  have  already  shown 
by  authorities,  does  not  require  that  the  particular  accident  should 
have  been  anticipated ;  it  is  satisfied  if  any  danger  was  reasonably 
to  have  been  anticipated  from  the  conduct,  and  it  cannot  be  said 
that  it  was  unreasonable  to  suppose  that  a  horse  running  loose  in  the 
highways,  with  access  to  an  open  plot,  which  appears  to  have  been 
grown  up  to  grass  in  some  measure  at  least,  would  injure  those 
who  might  get  in  his  pathway.  Such  accidents  are  common  to  the 
experience  of  the  world,  and  negligence  in  the  control  of  animals 
capable  of  working  injuries  to  others  is  universally  recognized  aa 
giving  a  cause  of  action  to  those  who  suffer  through  such  negligence. 
{Benoit  V.  Troy  cfe  Lcmdngburgh  B,  E.  Co.^  154  N.  Y.  223,  227.) 

We  are  of  opinion,  therefore,  that  it  was  error  on  the  part  of  the 
court  at  Trial  Term  to  grant  the  motion  for  nonsuit,  and  to  refuse 
the  request  of  the  plaintiff  to  go  to  the  jury  upon  the  issues.  While 
we  do  not  care  to  suggest  that  there  was  error  in  the  exclusion  of 
evidence,  we  are  of  opinion  that  the  plaintiff,  under  properly  framed 
questions,  is  entitled  to  greater  latitude  in  showing  the  surroundings 
of  the  parties,  as  bearing  upon  the  degree  of  care  proper  to  be  exer- 
cised, than  was  permitted  upon  the  original  trial. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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In  the  Matter  of  Proceedings  Supplementary  to  Execution  Insti- 
tuted by  Ernest  H.  Holton,  Judgment  Creditor,  Respondent, 
V.  Benjamin  Robinson,  Judgment  Debtor,  Appellant. 

Actio 'i  by  a  receiver  to  set  cuide  ajraudvlent  conveyance — right,  after  a  diemissal 
thereof,  to  enforce  payment  of  the  fees  and  costs  of  supplementary  proceedings — 
a  receiver's  fee  of  fifty  dollars  —  the  receiver*  s  title  relates  back — remedy  by  contempt 
as  weU  cu  by  eaeeution. 

The  complaint,  in  an  action  brought  by  a  receiver  in  supplementary  proceedings 
to  set  aside  as  fraudulent  a  bill  of  sale  executed  by  the  judgment  debtor,  was 
dismissed  upon  the  ground  that  the  order  appointing  the  receiver  had  not  been 
filed  in  the  office  of  the  clerk  of  the  county  in  which  the  judgment  roll  was 
filed.  Immediately  thereafter  a  second  execution  was  issued  upon  the  judg- 
ment and  the  amount  thereof  was  paid  in  full.  Subsequently  the  order 
appointing  the  receiver  was  filed  in  the  proper  county,  and  a  copy  of  the  order 
was  served  upon  the  judgment  debtor  personally,  together  with  a  written 
demand  for  the  possession  of  the  property  fraudulently  transferred  or  sufficient 
thereof  to  pay  the  costa  and  disbursements  of  the  supplementary  proceedings. 
This  demand  being  refused,  the  receiver  obtained  an  order  directing  the  judg- 
ment debtor  to  pay  to  him  fifty  dollars  in  fees,  sixty-seven  dollars  and  fifty 
cents  costs  awarded  the  judgment  creditor  in  supplementary  proceedings,  and 
ten  dollars  costs  of  the  motion,  or  to  deliver  the  property  fraudulently  trans- 
ferred, or  so  much  thereof  as  should  be  necessary  to  make  the  payment.  The 
judgment  debtor  failed  to  obey  this  order  and  he  was  thereupon  adjudged 
guilty  of  contempt  of  court. 

Hdd,  that  the  allowance  of  fifty  dollars  to  the  receiver  was  justified  by  the 
amendment  made  in  1809  to  section  8820  of  the  Code  of  Civil  Procedure; 

That  the  payment  of  the  judgment  under  which  the  receiver  was  appointed, 
before  the  order  appointing  him  had  been  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  judgment  roll  was  docketed,  did  not  oust  the  court  of 
jurisdiction  to  compel  the  payment  of  the  costs  and  disbursements  of  the  sup- 
plementary proceedings; 

That  the  fact  that,  pending  the  making  of  the  order  appointing  the  receiver  and 
its  proper  filing,  the  fraudulent  vendee  resold  the  property  to  the  judgment 
debtor,  and  that  the  latter  executed  a  chattel  mortgage  thereon  to  secure  the 
purchase  price,  did  not  render  the  judgment  debtor  unable  to  comply  with  the 
order  directing  him  to  deliver  the  property  to  the  receiver  in  the  event  of  his 
faUure  to  pay  the  sum  awarded  against  him,  as  when  the  order  appointing  the 
recdver  was  properly  filed,  his  title  to  the  personal  property  related  back  to 
the  service  of  the  order  for  the  examination  of  the  judgment  debtor; 

That  as  the  costs  were  a  mere  incident  to  the  matter  before  the  court  and  made 
up  a  part  of  the  "  sum  of  money  ordered  or  adjudged  by  the  court  to  be  paid," 
it  was  competent  for  the  court  to  punish  the  failure  to  pay  the  costs  by  con- 
tempt proceedings,  although  the  costs  might  have  been  collected  by  execution. 
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Appeal  by  Benjamin  Robinson,  judgment  debtor  in  the  above- 
entitled  proceeding,  from  an  order  of  the  Supreme  Court,  made  at 
the  WestcheBter  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Westchester  on  the  7th  day  of  December,  1900, 
adjudging  him  guilty  of  contempt  for  disobeying  an  order  of  the 
Supreme  Court,  and  directing  the  defendant  to  pay  the  sum  of 
$127  to  the  receiver  appointed  in  the  proceeding,  with  notice  of  an 
intention  to  bring  up  for  review  upon  such  appeal  the  order  requir- 
ing such  payment,  entered  in  said  clerk's  office  on  the  3d  day  of 
November,  1900. 

Hichard  V.  Boyd,  for  the  appellant. 

J.  F,  Ha/rrison,  for  the  respondent. 

Woodward,  J. : 

Ernest  H.  Holton  recovered  a  judgment  against  the  defendant  in 
January,  1899,  in  an  action  brought  in  the  Supreme  Court,  and  the 
judgment  roll  was  filed  in  the  office  of  the  clerk  of  New  York  county. 
The  judgment  debtor  was  examined  on  February  13,  1899,  and  no 
property  was  discovered.  On  the  29th  day  of  December,  1899,  an 
order  was  made  appointing  a  receiver  of  the  property  of  the  judg- 
ment debtor,  and  directing  that  the  plaintiflF  recover  thirty  dollars 
costs  of  the  proceedings,  ten  dollars  costs  of  the  motion  and  twenty- 
seven  dollars  and  fifty  cents  disbusements,  out  of  the  funds  that 
came  into  the  hands  of  the  receiver.  The  receiver  so  appointed 
filed  such  order  in  the  office  of  the  clerk  of  the  county  of  Westches- 
ter and  began  an  action  to  set  aside  a  transfer  of  personal  property 
by  the  judgment  debtor  to  his  sister  on  the  ground  that  such  trans- 
fer was  fraudulent  as  against  creditors.  The  defendant  Robinson 
did  not  appear  in  the  said  action,  but  made  default,  the  defendant 
Boyd,  his  sister,  only  appearing  and  answering  by  a  general  denial 
by  her  husband  as  attorney.  On  the  action  coming  on  for  trial  the 
attention  of  the  court  was  called  to  the  fact  that  both  of  the  defend- 
ants had  been  subpoenaed  as  witnesses,  and  that  neither  of  them 
was  present,  whereupon  the  court  held  them  to  be  in  default.  To 
relieve  such  default  Mr.  Boyd,  in  open  court,  made  the  admission  in 
behalf  of  the  defendant  Elizabeth  J.  Boyd,  '^  that  there  has  been  no 
change  of  the  possession  of  the  property  described  in  the  bill  of  sale 
since  the  delivery  of  the  bill  of  sale  to  her,  and  that  the  property 
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has  remained  in  the  poBsession  of  the  defendant  Robinson,  and 
that  the  business  has  been  conducted  as  before  under  the  name 
of  Benjamin  Robinson/'  thus  raising  a  presumption  of  fraud  as 
against  the  creditors  of  Robinson  (2  R.  S.  [9th  ed.]  1886,  §  5), 
which  there  has  been  no  evidence  to  overcome.  Thereafter  the 
point  was  raised  that  to  vest  title  in  the  receiver  his  order  of 
appointment  should  have  been  filed  and  recorded  in  the  office 
of  the  clerk  of  the  county  of  New  York,  where  the  judgment 
roll  in  the  action  had  been  filed,  and  the  court,  taking  this  view 
of  the  question,  dismissed  the  complaint.  Immediately  after  the 
dismissal  of  the  action  the  attorney  for  the  judgment  creditor, 
who  also  acted  as  attorney  for  the  receiver,  issued  a  second  execu- 
tion to  the  sheriff  of  the  county  of  Westchester,  to  whom  the  judg- 
ment, amounting  to  $415.51,  was  paid  in  full.  Subsequent  to  the 
dismiflsal  of  the  complaint  in  the  action  to  set  aside  the  transfer  of 
property  to  defendant's  sister,  the  order  appointing  the  receiver 
was  filed  and  recorded  in  the  county  of  New  York,  where  the  judg- 
ment roll  was  filed,  and  a  copy  of  the  order  was  served  upon  the 
defendant  personally,  together  with  a  written  demand  for  the  pos- 
session of  the  property  of  the  defendant,  or  enough  thereof  to  pay 
the  costs  and  disbursements,  aggregating  sixty-seven  dollars  and 
fifty  cents,  which  demand  the  defendant  refused.  On  October  11, 
1900,  the  receiver  applied  to  the  court  for  an  order  fixing  the 
amount  of  his  fees,  and  directing  the  payment  to  him  by  the  judg- 
ment debtor  of  the  said  amount  and  the  costs,  etc.,  awarded  to  the 
judgment  creditor,  or  the  delivery  to  him  of  the  personal  property 
of  the  defendant,  as  to  which  the  fraudulent  transfer  had  been 
made.  This  application  was  granted,  resulting  in  the  order  of 
October  20,  1900,  directing  the  defendant  to  pay  to  the  receiver 
fifty  dollars  in  fees,  sixty-seven  dollars  and  fifty  cents  costs  awarded 
the  judgment  creditor  in  supplementary  proceedings  and  ten  dollars 
costs  of  motion,  making  an  aggregate  of  one  hundred  and  twenty- 
seven  dollars,  or  to  deliver  the  said  property  or  so  mlicli  thereof  as 
should  be  necessary  to  make  the  payment.  The  judgment  debtor 
failed  to  obey  this  order  within  the  time  mentioned,  and  on  the 
17th  day  of  November,  1900,  an  order  punishing  the  defendant  for 
contempt  issued  out  of  the  court.  The  appeal  is  from  these  two 
orders. 
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The  appellant,  who,  in  common  with  the  respondent,  appears  to 
have  overlooked  the  amendment  to  section  3320  of  the  Code  of 
Civil  Procedure,  which  went  into  effect  on  the  1st  day  of  Septem- 
ber, 1899,  urges  that  the  allowance  of  fifty,  dollars  to  the  receiver 
was  unauthorized  and  erroneous.  It  will  appear,  however,  from  a 
perusal  of  the  Code  as  it  stands  to-day  (assuming,  of  course,  that  the 
Legislature  has  not  exercised  its  prerogative  of  making  changes),* 
that  the  court  has  a  discretionary  power  to  award  a  sum  not  exceed- 
ing $100  to  a  receiver  under  the  circumstances  existing  in  the 
matter  now  before  us,  and  this  point  is,  therefore,  without  force. 

The  appellant  also  urges  that  the  petitioner  was  never  in  fact 
receiver,  because  his  appointment  as  receiver  did  not  become  com- 
plete until  after  the  payment  of  the  judgment  in  full  to  the  sheriff ; 
that  the  appointment  of  the  receiver  in  the  order  of  December  29, 
1899,  did  not  become  complete  until  the  filing  and  recording  of  the 
order  in  the  office  of  the  county  clerk  of  the  county  wherein  the 
judgment  roll  in  the  action  was  filed,  and  until  he  qualified  and 
filed  a  proper  bond.  It  is  true  that  section  2467  of  the  Code  of 
Civil  Procedure,  to  which  our  attention  is  directed,  provides  that 
"  An  order  appointing  a  receiver,  or  extending  a  receivership,  must 
be  filed  in  the  office  of  the  clerk  of  the  county,  wherein  the  judg- 
ment-roll in  the  action  is  filed  ; "  but  this  provision  is  to  be  read  and 
construed  in  connection  with  other  sections  of  the  Code.  Section 
2468  provides  that  "  the  property  of  the  judgment  debtor  is .  vested 
in  a  receiver,  who  has  duly  qualified,  from  the  time  of  filing  the 
order  appointing  him,  or  extending  his  receivership,  as  the  case  may 
be,"  subject  to  the  exception  (Subd.  2)  that  "  where  the  judgment 
debtor,  at  the  time  when  the  order  is  filed,  resides  in  another  county 
of  the  State,  his  personal  property  is  vested  in  the  receiver  only 
from  the  time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the  county 
where  he  resides."  It  is  conceded  that  at  the  time  of  bringing  the 
action  to  set  aside  the  transfer  of  the  defendant's  personal  propertjr 
to  his  sister,  the  order  appointing  the  receiver  was  not  filed  with  the 
clerk  of  the  county  in  which  the  judgment  roll  was  docketed,  but 
the  original  order  was  filed  in  Westchester  county,  which  appears  to 
be  the  residence  of  the  defendant.  This  was,  however,  subsequently 
changed  ;  the  original  order  was  filed  in  New  York  county,  and  a 
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certiiied  copy  was  deposited  in  the  office  of  the  clerk  of  Westchester 
county.  In  the  meantime,  however,  the  defendant  caused  the  judg- 
ment, in  aid  of  which  the  receiver  was  appointed,  to  be  paid  in  full. 
When  the  order  appointing  the  receiver  was  finally  filed  in  the 
manner  pointed  out  by  the  Code,  the  judgment,  which  forms  the 
foundation  of  the  proceeding,  had  been  paid,  and  the  question 
arises  whether  the  court  thus  lost  jurisdiction  of  the  matter, 
so  that  the  defendant  may  refuse  to  obey  the  order.  The  judg- 
ment against  the  defendant  was  in  existence  when  the  court 
appointed  the  receiver,  its  officer,  to  take  charge  of  the  property  in 
behalf  of  creditors.  The  admission  of  the  defendant  Elizabeth  J. 
Boyd,  coupled  with  the  default  of  this  defendant,  concedes  that  the 
transfer  of  the  property  was  fraudulent  as  against  creditors,  and  the 
court  had  already,  in  the  exercise  of  its  powers,  surcharged  the 
existing  judgment  with  the  expenditures  made  necessary  in  an  effort 
to  collect  the  same.  The  receiver  was  not  obliged  to  file  the  order 
appointing  him  at  once ;  it  was  only  necessary  to  file  the  order  to 
vest  the  title  of  defendant's  property  in  him,  and  as  to  this  there  are 
exceptions  which  will  be  hereafter  noted.  Suppose  the  defendant, 
after  the  making  of  this  order,  but  before  the  receiver  had  had  a 
reasonable  opportunity  to  file  the  same  in  the  county  of  New  York, 
had  stepped  in  and  paid  the  judgment ;  can  there  be  any  doubt  that 
the  order  would  have  been  effective  to  vest  the  property  of  the 
defendant  in  the  receiver  to  the  extent  necessary  to  pay  the  costs 
and  disbursements  which  had  already  been  adjudicated  against  the 
defendant  ?  Clearly  not.  Is  the  case  presented  in  a  different  light 
because  the  defendant  took  advantage  of  an  error  on  the  part  of  the 
receiver  in  filing  the  order  to  make  the  payment  ?  We  think  not. 
It  operated  as  a  fraud  upon  the  court,  which  had  taken  jurisdiction 
of  the  proceeding  to  prevent  the  defendant  working  a  fraud  upon 
his  creditors.  If  we  are  right  in  supposing  that  an  individual  may 
not  thus  snatch  jurisdiction  from  the  court,  and  the  provisions 
of  section  2454  of  the  Code  of  Civil  Procedure  are  consistent 
with  no  other  view,  we  are  called  upon  to  consider  a  further  pro- 
vision of  the  law.  It  will  be  remembered  that  the  receiver  was 
appointed  after  the  examination  of  the  defendant  on  the  13th  day 
of  February,  1899,  and  it  is  not  disputed  that  the  receiver,  subse- 
Apf.  Div.— Vol.  LIX.        7 
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quent  to  the  dismissal  of  the  complaiiit  in  his  action  to  set  aside  the 
fraudulent  transfer,  secured  the  filing  of  the  order  appointing  him 
as  such  receiver  in  the  manner  required  by  the  provisions  of  the 
Code  above  mentioned.  His  authority  to  act  was  thus  fully  estab- 
lished and  his  title  to  the  property  of  the  defendant  was  complete. 
(§  2468.)  In  the  time  which  intervened  between  the  making  of 
the  order  and  its  proper  filing,  Elizabeth  J.  Boyd,  who,  as  against 
the  defendant  had  a  good  title  to  the  drug  store  stock,  fixtures,  etc., 
which  are  involved  in  this  proceeding,  gave  a  bill  of  sale  to  the 
defendant  for  the  expressed  consideration  of  $1,500,  the  latter 
executing  and  delivering  a  chattel  mortgage  upon  the  same  prop- 
erty for  the  securing  of  the  payment  of  this  sum,  and  it  is  evidently 
upon  this  foundation  that  the  defendant  builds  his  contention  that 
he  is  unable  to  comply  with  the  provisions  of  the  order  of  October 
twentieth,  directing  him  to  pay  $127  or  to  deliver  to  the  receiver 
the  stock,  fixtures,  etc.,  or  so  much  of  such  property  as  shall  be 
necessary  to  pay  the  sum  free  of  all  expenses. 

At  this  point,  however,  section  2469  of  the  Code  steps  in  and 
provides  that  "  Where  the  receiver's  title  to  personal  property  has 
become  vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation  for  the  benefit  of  the  judgment  creditor  in  whose  behalf 
the  special  proceeding  was  instituted  as  follows :  (1)  Where  an 
order,  requiring  the  judgment  debtor  to  attend  and  be  examined 
*  *  *  has  been  served,  before  the  appointment  of  the  receiver, 
or  the  extension  of  the  receivership,  the  receiver's  title  extends 
back,  so  as  to  include  the  personal  property  of  the  judgment  debtor 
at  the  time  of  the  service  of  the  order  or  warrant."  It  appears, 
then,  that  the  receiver,  on  filing  the  order  making  his  appointment 
in  the  county  of  New  York,  and  a  certified  copy  of  such  order  in 
the  county  of  Westchester  where  the  defendant  resided,  became 
vested  with  whatever  personal  property  was  owned  by  the  defend- 
ant at  the  time  of  the  serving  of  the  order  for  his  examination, 
together  with  such  other  rights  as  vest  in  a  receiver,  including  the 
right  to  bring  actions  to  set  aside  transfers  made  in  fraud  of  the 
rights  of  creditors.  {Stephens  v.  Perrme,  143  N.  Y.  476,  483,  and 
authorities  there  cited.)  The  transfer  to  defendant's  sister  having 
been  conceded  to  be  fraudulent  as  against  creditors,  she  took  no 
title  as  against  the  receiver,  and  the  property  vested  in  the  court, 
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through  its  officer,  to  be  disposed  of  in  accordance  with  the  law.  It 
was  charged  not  only  with  the  payment  of  the  original  judgment, 
but  the  lawful  costs  and  disbursements  which  had  been  made  neces- 
sary by  the  defendant's  misconduct,  and  all  intermediate  jugglery 
with  the  title  between  the  defendants  Boyd  and  Robinson  can  have 
no  bearing  upon  the  matter,  unless  to  aggravate  the  original  fraud 
and  aflford  additional  justification  for  the  final  order  of  the  court. 

The  objection  that  the  court  was  without  authority  to  order  the 
defendant  to  pay  a  certain  sum  of  money,  or  in  default  to  turn  over 
enough  of  the  property  to  pay  the  amount,  is  not  justified  by  the 
facts  here  presented.  The  title  to  the  property  vested  in  the 
receiver,  and  the  court  did  no  more  than  to  direct  that  it  be  turned 
over  to  the  owner  unless  the  legitimate  charges  against  it  should  be 
paid.  This  part  of  the  order  is  favorable  to  the  defendant;  it 
permits  him  to  do  what  he  in  justice  and  good  conscience  should  have 
done  without  the  order,  without  subjecting  him  to  any  further 
expense. 

We  have  examined  the  other  questions  raised,  but  we  do  not  dis- 
cover any  error  which  warrants  the  interference  of  this  court. 
While  it  may  be  that  in  the  matter  of  costs,  abstractly  considered, 
they  might  be  collected  by  execution,  we  are  of  opinion  that  where 
the  costs  are  a  mere  incident  to  the  matter  before  the  court,  and 
where  they  make  up  a  part  of  "a  sum  of  money,  ordered  or 
adjudged  by  the  court  to  be  paid,"  it  was  not  contemplated  by  the 
law  that  they  should  be  separated,  and  that  it  is  competent  for  the 
court  to  punish  under  the  provisions  of  subdivision  3  of  section  14  of 
the  Code  of  Civil  Procedure  as  well  as  under  subdivision  8  of  the 
same  section,  which,  as  the  court  say  in  People  ex  rd.  Plait  v. 
Rice  (144  N.  Y.  249,  263),  preserves  "  to  courts  of  record  the  power 
they  had  previously  possessed  to  punish,  in  the  interest  of  a  party  to 
the  action  as  a  contempt,  an  evasion  or  a  violation  of  duty,  or  mis- 
conduct, which  resulted  in  defeating  or  prejudicing  the  complain- 
ant's rights."  Section  2268  of  the  Code  of  Civil  Procedure  sanc- 
tions the  view  we  have  taken  of  this  question  and  provides  that 
"  where  the  offence  consists  of  a  neglect  or  refusal  to  obey  an  order 
of  the  court  requiring  the  payment  of  costs  or  of  a  specified  sum  of 
money,  and  the  court  is  satisfied  by  proof  by  affidavit  that  a  persona] 
demand  thereof  has  been  made  and  that  payment  thereof  has  been 
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refused  or  neglected,  it  may  ifleue,  without  notice,  a  warrant  to  com- 
mit the  offender  to  prison  until  the  costs  or  other  sum  of  money  and 
the  costs  and  expenses  of  the  proceeding  are  paid  or  until  he  is  dis- 
charged according  to  law."  In  the  matter  now  before  us  the 
defendant  was  served  with  an  order  to  show  cause  why  he  should 
not  be  punished  and  had  an  opportunity  to  be  heard,  and  was  heard 
by  affidavit  before  the  order  was  issued.  He  has  brought  these 
troubles  upon  himself,  firsts  by  a  fraudulent  transfer  of  the  prop- 
erty, and  then  by  an  effort  to  oust  the  court  of  a  jurisdiction 
acquired  in  aid  of  the  judgment ;  and  he  has  no  right  to  complain 
where  the  court  has  refrained  from  imposing  a  fine  and  has  confined 
the  order  merely  to  the  payment  of  the  costs  and  expenses  which 
have  been  created  wholly  by  his  own  misconduct 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred,  Hibsohbebg,  J.,  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Abbaham  J.  Pratt,  an  Infant,  by  Sarah  E.  Manuel,  his  Guar- 
dian ad  Litem,  Appellant,  v.  Martha  Johnston,  Bespondent, 
Impleaded  with  Others. 

Hes  ad  judicata  —  tchen  a  defendant  is  bound  by  an  a^udieaiian  in  fawr  of  his 
co'dtfendant  alUmhgh  a  copy  of  the  tatter's  anstcer  is  not  served  upon  him. 

Where  an  heir  at  law  brings  an  acUon  against  his  decedent's  widow  to  recover 
possession  of  premises  formerly  owned  by  the  decedent,  upon  the  theory  that 
a  deed  and  will  executed  by  the  decedent,  under  which  the  widow  claimed 
title,  were  void,  the  fact  that  the  widow  did  not  serve  a  copy  of  her  answer 
upon  an  infant  heir  at  law,  who  was  made  a  party  defendant  and  appeared  in 
the  action  by  his  guardian  ad  litem,  does  not  prevent  a  judgment,  ren;lcred 
therein  in  favor  of  the  widow,  being  a  bar  to  a  subsequent  similar  action 
brought  by  the  infant  heir  at  law. 

Appeal  by  the  plaintiflF,  Abraham  J.  Pratt,  an  infant,  by  Sarah 
E.  Manuel,  his  guardian  ad  litem,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  Martha  Johnston,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  10th  day  of  July, 
1900,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
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after  a  trial  before  the  court  and  a  jury  at  the  Kings  County  Trial 
Term. 

John  A.  /Stralei/f  for  the  appellant. 

J.  Stewart  Hoss,  for  the  respondent. 

Woodward,  J. : 

There  is  but  a  single  question  involved  in  this  appeal,  and  there  is 
no  doubt  that  the  court  below  has  properly  disposed  of  the  matter 
in  dismissing  the  complaint.  The  action  was  brought  to  recover 
possession  of  certain  premises  described  in  the  complaint,  which  had 
been  formerly  owned  by  one  Abraham  Johnston,  the  husband  of  the 
defendant,  and  who  had,  during  his  lifetime,  conveyed  the  premises 
to  the  defendant,  on  the  ground  that  the  said  conveyance  was  with- 
out 8u£Scient  consideration ;  that  Abraham  Johnston  did  not  read 
nor  hear  read  the  deed  of  conveyance,  did  not  know  the  same  was 
a  deed ;  that  his  signature  thereto  was  obtained  by  undue  influence 
and  fraud,  and  that  such  deed  was,  therefore,  void.  It  was  also 
alleged  in  the  complaint  that  a  certain  paper,  purporting  to  be  the 
last  will  and  testament  of  Abraham  Johnston,  in  which  the  testa- 
tor had  conveyed  all  of  his  estate  to  the  defendant,  was  void  by 
reason  of  undue  influence,  fraud  and  improper  execution.  Upon 
the  trial  of  the  action  only  sufficient  evidence  was  placed  before  the 
court  to  raise  the  question  of  law  involved,  and  from  the  judgment 
dismissing  the  complaint  this  appeal  is  taken. 

It  appears  that  some  time  prior  to  the  commencement  of  this 
action  one  Mary  A.  L.  Grenier,  a  sister  of  the  plaintiff  in  this 
action,  and  a  grandchild  of  the  said  Abraham  Johnston,  had 
brought  an  action  against  this  defendant  for  the  same  cause  of  action 
alleged  in  the  case  at  bar,  and  that,  upon  the  trial  of  that  action  a 
judgment  had  been  rendered  against  the  plaintiff  in  favor  of  the 
defendant,  adjudging  the  title  of  the  property  to  be  in  the  latter. 
This  judgment  was  pleaded  in  bar  of  the  present  action,  and  upon 
the  trial  was  offered  and  received  in  evidence  for  the  purpose  of 
raising  the  question  of  law,  the  plaintiff  insisting,  in  spite  of  the 
fact  that  the  present  plaintiff,  an  infant,  was,  with  others,  made  a 
party  defendant  in  the  original  action,  and  appeared  by  his  guardian 
ad  litem  to  ^'  claim  such  interest  in  the  premises  as  they  are  entitled 
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to  and  they  submit  their  rights  and  interest  in  the  matters  in  ques- 
tion to  the  court,"  that  the  judgment  is  not  in  the  way  of  a  trial  of 
the  present  issues.  The  ground  on  which  the  plaintiff  urges  this 
contention  is  that  the  defendant  Martha  Johnston  did  not,  in  the 
original  action,  serve  a  copy  of  her  answer  upon  the  attorney  of 
the  several  co-defendants,  as  provided  by  section  521  of  the  Code  of 
Civil  Procedure,  and  that,  therefore,  the  rights  of  the  co-defendants, 
as  between  themselves,  could  not  have  been  determined  in  that 
action.  It  is  evident  that  counsel  for  the  plaintiff  has  mistaken  the 
law  ;  section  521  of  the  Code  of  Civil  Procedure  was  never  intended 
to  work  the  result  contended  for  here.  It  was  designed  to  place  it 
in  the  power  of  a  defendant  to  get  a  determination  of  an  entire  con- 
troversy in  a  single  action,  and  not  to  contravene  public  policy  by 
opening  the  way  to  successive  trials  of  the  same  issues  of  fact 
between  parties  who  have  had  their  day  in  court.  The  language  of 
the  section  is  that "  where  the  judgment  may  determine  the  ultimate 
rights  of  two  or  more  defendants,  as  between  themselves,  a  defend- 
ant who  requires  such  a  determination  must  demand  it  in  his  answer, 
and  must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  affected  by 
the  determination,  and  personally,  or  as  the  court  or  judge  may  direct^ 
upon  defendants,  so  to  be  affected  who  have  not  duly  appeared 
therein  by  attorney.  The  controversy  between  the  defendants  shall 
not  delay  a  judgment,  to  which  the  plaintiff  is  entitled,  unless  the 
court  otherwise  directs."  This  simply  provides  that  in  cases  where 
the  rights  of  the  defendants,  as  between  themselves,  are  determin- 
able in  a  judgment,  the  whole  matter  may  be  disposed  of  by  con- 
forming to  the  provisions  of  the  Code,  instead  of  leaving  the 
defendants  to  litigate  independently  after  the  judgment  has  been 
entered  in  the  main  action.  Such  was  the  case  of  FairchUd  v. 
Lynch  (99  N.  Y.  359,  367),  where  the  Court  of  Appeals  clearly 
indicates  its  understanding  of  the  law. 

The  rule  applicable  to  the  case  at  bar  is  that  of  equity,  and  it  is 
well  established  that  where  a  matter  has  been  submitted  to  an 
authorized  judicial  tribunal,  its  decision  thereon  is  final  between  the 
parties,  until  it  has  been  reversed,  set  aside  or  vacated ;  and  the  rule 
of  re%  dd^udicata  applies  to  all  judicial  determinations,  whether  made 
in  actions,  or  in  summary  or  special  proceedings,  or  by  judicial  offi- 
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cere  in  matters  properly  submitted  for  their  detetmination.  {Culrosa 
T.  OihbonSy  130  N.  Y.  447,  454,  and  authorities  there  cited.)  The 
plaintiff  in  this  action  had  no  ultimate  rights  as  a  co-defendant  with 
the  defendant  in  the  first  action ;  his  rights  were  those  of  the  plain- 
tiff in  that  action,  and  the  judgment  declaring  the  deed  of  convey- 
ance valid  was  binding  upon  all  of  the  parties  before  the  <50urt,  and 
such  issue  cannot  be  retried  so  long  as  that  judgment  remains  in 
force.     (See  Leamtt  v.  Wolcott^  95  N.  Y.  212,  222.) 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 

COStfi. 

All  concurred,  except  Sewell,  J.,  taking  no  part. 

« 

Judgment  and  order  affirmed,  with  costs. 


WiuLiAM  S.  Lawrence,  Trustee,  Respondent,  "o,  Walter  K. 

Freeman,  Appellant. 

Adtion  for  damages  for  a  Ireach  of  a  contract  —  it  is  not  a  bar  to  one  to  recowr 
money  advanced  under  it  —  an  objection  t?iat  one  is  in  affirmance  and  the  other 
in  disaffirmance  of  the  contract. 

Where  a  contract,  among  other  things,  provides  that  one  of  the  parties  thereto 
shall  advance  a  sum  of  money  to  the  other  party  thereto  who  shall  organize 
a  corporation,  which  sum  is  to  be  returned  if  the  corporation  is  not  organized 
within  a  specified  period  of  time,  the  pendency  of  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract  is  not  a  bar  to  an  action  to  recover 
the  money  advanced  thereunder  upon  the  ground  that  it  was  obtained  by 
fraud  and  deceit. 

The  objection  that  the  commencement  of  the  action  for  the  breach  of  the  con- 
tract constituted  an  affirmance  thereof,  which  would  preclude  a  recovery  on  the 
ground  of  fraud  and  deceit,  cannot  be  raised  for  the  first  time  upon  appeal. 

Appeal  by  the  defendant,  Walter  K.  Freeman,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff,  rendered  on  the  Ist  day  of 
October,  1900. 

ChcurUs  e/.  Patterson  J  for  the  appellant. 

Furlong  cfe  (yCorwiM^  for  the  respondent. 
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Feb  Curiam: 

The  action  is  to  recover  back  the  buiu  of  $500,  alleged  to  have  been 
obtained  by  the  defendant  from  the  plaintiff  by  fraud  and  deceit. 

The  plaintiff  was  concededly  a  resident  of  Kalamazoo,  Michigan^ 
and  the  jurisdiction  of  the  Municipal  Coui*t  to  try  this  action  is  based 
on  the  alleged  residence  of  defendant  in  the  borough  of  Brooklyn, 
city  of  New  York.  Upon  the  trial  plaintiff  introduced  in  evidence 
the  written  contract  between  the  parties,  dictated  and  signed  by 
defendant,  in  which  defendant  is  described  as  "  Walter  K.  Freeman,, 
of  the  Borough  of  Brooklyn,  City  of  New  York."  On  the  other 
hand,  defendant  gave  evidence  tending  to  explain  this  description  as 
consistent  with  his  non-residence  in  New  York  city.  This  evidence 
was  to  the  effect  that  he  was  a  resident  of  Saratoga  Springs,  and 
that,  in  dictating  the  contract,  he  left  the  caption  for  his  stenographer 
to  fill  in,  wliich  she  did  incorrectly,  and  that  he  signed  the  contract 
without  noticing  her  mistake.  We  deem  the  finding  by  the  court 
that  the  defendant  was  a  resident  of  New  York  city  to  be  sufficiently 
supported  by  the  proof. 

The  parties  entered  into  a  contract,  the  complete  terms  of  which 
need  not  be  set  forth,  but  which,  among  other  things,  provided  for 
the  incorporation  of  a  company  by  plaintiff,  and  that  plaintiff  should 
"  advance  "  $500  to  defendant,  which  money  defendant  agreed  to 
return  to  plaintiff  if  the  corporation  was  not  organized  within  a 
specified  period  of  time.  The  corporation  was  not  organized  within 
the  time  specified,  and  plaintiff  now  sues  to  recover  back  the  $500, 
alleging  that  he  was  induced  to  part  with  the  money  because  of 
defendant's  fraud  and  deceit. 

If  the  trial  justice  believed  the  evidence  adduced  by  plaintiff 
there  is  enough  proof  of  fraud  to  support  the  judgment  in  this  case* 
While  the  evidence  is  conflicting,  we  see  no  reason  to  disturb  the 
conclusion  reached  in  the  court  below. 

The  claim  is  made  that  there  is  another  action  now  pending  in  the 
Supreme  Court  between  these  parties  involving  the  same  subject- 
matter  as  this  action.  The  action  in  the  Supreme  Court  was  insti- 
tuted to  recover  damages  for  an  alleged  breach  of  contract,  whereas 
this  action  has  been  instituted  to  recover  the  $500  alleged  to  have 
been  obtained  because  of  the  false  and  fraudulent  representations 
which  appear  also  to  have  been  effective  in  inducing  the  execution 


HALLIDAY  v.  BROOKLYN  HEIGHTS  R.  R.  CO.    57 

App.  Div.]  Sbcond  Depabucent,  March  Tbrm,  1901. 

of  the  contract.  The  defendant,  by  the  representations,  appears  to 
have  obtained  both  the  contract  and  the  money  —  the  one  having 
no  apparent  relation  to  the  other,  excepting  that  the  money  is  said 
to  be  "  advanced,"  but  for  no  purpose  discoverable  in  the  instrument 
itself.  An  action  to  recover  damages  for  breach  of  the  contract  is 
not  for  the  same  cause  of  action  as  one  to  procure  a  restitution  of 
the  money. 

Appellant's  contention  that  plaintiff  is  precluded  from  a  recovery 
on  the  ground  of  fraud  and  deceit  because  of  an  alleged  affirmance 
of  the  contract  by  an  election  of  remedies,  was  not  raised  during 
the  trial  and  cannot  be  raised  for  the  first  time  here,  even  assuming, 
which  we  do  not,  that  it  possesses  merit. 

We  do  not  deem  it  necessary  to  discuss  appellant's  exceptions  to 
rulings.     They  have  been  examined  and  no  error  is  found. 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Stephen  N.  Halliday,  Plaintiff,  v.  The  Brooklyn  Heights  Raii/- 

ROAD  Company,  Defendant. 

Kegliffejiee  —  injury  to  a  pedestrian  from  a  car  approaching  ^  at  a  high  rate  of  speedy 
without  notice,  a  eromng  where  Vie  view  was  obstructed. 

In  an  action  to  recover  damages  for  personal  injuries,  it  appeared  that  the  defend- 
ant maintained  an  electric  railway  upon  a  street  running  east  and  west,  and 
that  an  avenue  opened  into  such  street  from  the  south  but  did  not  cross  it;  that 
at  about  five  o'clock  on  a  December  afternoon  the  plaintiff  attempted  to  cross 
from  the  north  to  the  south  side  of  the  street  on  the  crosswalk  located  on  the 
westerly  line  of  the  avenue;  that  the  distance  from  the  curb  to  the  nearest  or 
west-bound  track  was  about  fourteen  feet;  that  before  stepping  into  the  street 
the  plaintiff,  who  was  in  a  hurry  and  was  walking  fast,  looked  in  both  direc- 
tions and  listened,  but  neither  saw  nor  heard  any  car;  that  when  half  way  to 
the  west-bound  track  he  looked  again  with  the  same  result;  that  he  then  con- 
tinued to  cross  and  was  struck,  as  he  placed  his  foot  upon  the  track,  by  the  step 
of  a  west-bound  car  which  had  given  no  notice  of  its  approach,  and  was  trav- 
eling at  such  a  speed  that  it  ran  fifty  feet  below  the  crossing  before  stopping. 
It  further  appeared  that,  when  the  plaintiff  was  standing  upon  the  sidewalk,  he 
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could  see  the  tracks  in  the  direction  from  which  the  car  came  for  a  distance  of 
only  seventy-five  or  eighty  feet,  his  view  heing  ohstructed  hy  coal  wagons 
which  stood  ahout  thirty-five  feet  east  of  the  crosswalk. 
HM,  that  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's  con- 
tributory negligence  should  have  been  submitted  to  the  jury,  and  that  it  was 
erroneous  for  the  court  to  dismiss  the  complaint. 

Motion  by  the  plaintiflE,  Stephen  N.  Halliday,  for  a  new  trial 
npon  a  case  containmg  exceptions,  ordered  to  be  heard  at  the  Appel- 
late Division  in  the  fii'st  instance  upon  the  dismissal  of  the  complaint 
at  the  close  of  the  plaintiflPs  case,  by  direction  of  the  court,  after  a 
trial  before  the  court  and  a  jury  at  the  Kings  County  Trial  Tenn. 

Henry  A.  'Powell^  for  the  motion. 
John  L,  WeUsy  opposed. 

HiBSOHBEBO,  J. : 

The  question  of  plaintiff's  freedom  from  contributory  negligence 
was  clearly  for  the  jury.  The  accident  occurred  at  about  five 
o'clock  on  the  afternoon  of  December  2,  1898,  while  the  plaintiff 
was  endeavoring  to  cross  Fulton  street  in  the  borough  of  Brooklyn, 
at  a  point  opposite  the  westerly  line  of  Buffalo  avenue.  Buffalo 
avenue  runs  into  Fulton  street  from  the  south,  but  does  not  cross  it. 
The  plaintiff  walked  eastwardly  along  the  north  side  of  Fulton  street 
until  he  reached  the  first  or  westerly  crossing  to  Buffalo  avenue.  It 
was  getting  dark,  but  there  was  still  some  daylight,  and  the  store 
lights  in  the  vicinity  were  lit.  About  thirty-five  feet  east  of  the 
crosswalk  were  two  wagons,  one  of  which  was  covered,  and  men 
were  shoveling  coal  from  one  of  them  into  a  coal  box  on  the  edge 
of  the  sidewalk.  The  wagons  stood  parallel  with  and  near  to  the 
curb.  The  distance  from  the  curb  to  the  nearest  or  west-bound  track 
was  about  fourteen  feet.  While  on  the  sidewalk  the  plaintiff  could 
see  down  the  tracks  westerly  a  distance  of  two  hundred  feet,  but  in 
the  opposite  direction  could  only  see  the  tracks  for  a  distance  of  sev- 
enty-five or  eighty  feet  between  the  wagons  and  the  coal  box.  He 
was  in  a  hurry,  and  was  walking  fast.  Before  stepping  into  the 
street  he  looked  in  either  direction  and  listened,  but  neither  saw  nor 
heard  a  car.  When  half  way  to  the  west-bound  track  he  looked 
ag^in,  and  saw  no  car.  He  continued  towards  the  track,  and  was 
struck  by  the  step  of  a  car  going  west  before  he  placed  his  foot  upon 
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the  track.  In  liis  own  words  :  "  Then  I  stepped  down  off  the  curb 
and  I  walked  towards  the  raiboad ;  I  looked  again,  and  I  see  no  car 
either  way  ;  I  then  walked  to  cross  the  track  ;  I  placed  my  foot  that 
way  (illustrating)  on  the  track  ;  that  is  half  way  on  the  track.  I  then 
looked  again,  and  as  I  looked  the  car  was  right  onto  me,  and  the 
men  hollered,  and  as  I  pulled  my  foot  back  it  struck  me  on  the  other 
leg  and  knocked  me  forward  ;  1  then  struck  the  point  —  or  the  front 
of  the  car  struck  me  on  the  other  leg,  and  down  I  fell  and  was  insen- 
sible ;  I  did  not  hear  any  gong  sounded  ;  I  heard  the  man  say  '  Ah ! ' 
something  like  that,  you  know ;  I  couldn't  tell  what  he  said ;  he 
hollered  in  surprise  —  made  a  noise  in  that  way ;  I  heard  him  make 
that  noise  as  I  pulled  my  foot  back  ;  it  was  virtually  about  the  same 
time  I  was  struck." 

From  this  statement  it  is  apparent  that  while  a  jury  might  very 
well  say  that  the  plaintiff  was  guilty  of  contributory  negligence, 
such  negligence  could  not  be  predicated  as  matter  of  law.  The 
standard  of  care  is  the  conduct  of  persons  of  ordinary  prudence,  and 
the  plaintiff's  act  is  to  be  measured  by  the  situation  and  the  sur- 
roundings. He  was  required  to  exercise  his  senses  for  his  own  pro- 
tection, and  claims  to  have  done  so  more  than  once.  If  they  failed 
to  protect  him  because  not  exercised  at  the  precise  point  or  moment 
when  they  would  have  been  effective,  the  conclusion  that  the  result 
was  a  want  of  ordinary  and  reasonable  care  would  flow  from  infer- 
ences dependent  upon  measurements  and  estimates  which  it  is  pecul- 
iarly within  the  province  of  a  jury  to  make.  The  law  required 
him  to  look  and  listen  in  accordance  with  the  dictates  of  ordinary 
prudence,  but  did  not  require  the  guaranty  of  any  specific  result. 
{TureU  v.  Erie  B.  B.  Co,,  49  App.  Div.  94,  and  cases  cited.) 

More  difficulty  accompanies  the  question  of  defendant's  negli- 
gence. Here,  too,  however,  the  standard  of  duty  enjoins  reasonable 
care,  and  while  the  evidence  is  slight,  the  company  cannot  be  said 
to  be  absolved  as  matter  of  law.  There  is  evidence  from  which  the 
jury  could  conclude  that  the  motorman  might  reasonably  anticipate 
that  pedestrians  would  use  the  crossing  at  the  intersection  of  Buffalo 
avenue  with  Fulton  street,  even  although  the  avenue  does  not  actu- 
ally cross  the  street.  No  case  is  cited  to  the  effect  that  there  is  no 
obligation,  at  such  a  crossing,  to  have  the  car  under  control  so  that 
an  accident  could  be  averted  in  case  some  one  stepped  suddenly 
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from  behind  the  wagons  which  were  seen  to  obstmct  the  view  of 
the  crossing,  and  there  ifi  evidence  tending  to  show  considerable 
speed  in  the  fact  that  the  car  ran  at  least  iifty  feet  below  the  cross- 
ing before  stopping.  At  all  events,  a  witness  attracted  by  the  crowd 
in  front  of  the  drug  store  f oand  the  car  standing  at  the  time  that 
distance  below  the  crossing.  In  the  case  of  Totoner  v.  Brooklyn 
Heights  H.  H.  Co.  (44  App.  Div.  628)  it  appeared  that  the  plaintiff 
looked  in  both  directions  before  leaving  the  curb  and  saw  no  car, 
but  on  attempting  to  cross  the  tracks  was  struck  by  an  approaching 
car  which  sounded  no  warning  until  the  moment  of  collifiion,  the 
car  running  from  fifty  to  seventy-five  feet  before  it  was  stopped, 
and  this  court  held  that  the  questions  both  of  plaintiff's  freedom 
from  contributory  negligence  and  defendant's  negligence  should 
have  been  submitted  to  the  jury.  In  this  case  the  jury  would 
decide  the  point  at  which  the  motorman  saw  or  would  have  seen  the 
plaintiff  in  the  exercise  of  reasonable  care,  and  would  also  determine 
whether  such  care  was  exercised  as  the  time  permitted  in  attempt- 
ing to  avoid  the  accident  or  to  warn  plaintiff  of  his  danger  in  view 
of  the  existence  of  the  crossing,  the  presence  of  the  wagons  and  the 
speed  of  the  car,  as  they  may  find  it. 

It  follows  that  the  plaintiff's  exceptions  should  be  sustained  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concurred,  except  Sewell,  J.,  taking  no  part. 

Plaintiff's  exceptions  sustained  and  new  trial  granted,  costs  to 
abide  the  event. 


Anna  M.  Smith,  Kespondent,  v.  Metropolitan  Street  Railway 

Company,  Appellant. 

Negligence  —  i^yury  to  a  passenger  an  a  cable  ear  from  the  cable  giving  way  uihere 

spliced, 

Iq  an  action  to  recover  damages  for  injuries  sustained  by  the  plaintiff  while  a 
passenger  on  one  of  the  defendant's  cable  cars,  in  consequence  of  the  cable 
parting  at  a  point  where  it  bad  been  spliced  eight  days  before  the  accident, 
evidence  that  a  splice  would  last  on  the  average  five  or  six  weeks,  considered 
in  connection  with  the  failure  of  the  defendant  to  produce  the  watcher  who 
was  inspecting  the  cable  on  the  day  the  accident  occurred,  is  sufficient  to 
justify  the  submission  of  the  question  as  to  the  defendant's  negligence  to  the 


SMITH  V.   METROPOLITAN  STREET  R.  CO.    61 

App.  Div.]  Second  Defabucbnt,  Mabch  Term,  1001. 

ivaj,  although  the  employees  of  the  defendaDt  who  made  the  splice  testified 
that  the  work  was  thoroughly  and  carefully  done  and  the  cahle  was  in  appar- 
ently perfect  order  a  few  hours  before  it  broke. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
24th  day  of  January,  1900,  upon  the  verdict  of  a  jury  for  $8,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  8th  day 
of  February,  1900,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Charles  F.  Brown  {Henry  A.  Hohinaon  with  him  on  the  brief], 
for  the  appellant. 

John  V.  BouvieVy  Jr.^  for  the  respondent. 

HiBSGHBEBG,  J.  : 

The  plaintiff  was  injured  on  January  6,  1897,  between  six  and 
seven  o'clock  in  the  afternoon,  while  a  passenger  on  the  defendant's 
Lexington  Avenue  line  in  Manhattan  borough.  New  York.  The  cars 
are  run  by  cable  power,  and  a  break  in  the  cable  caused  the  car 
behind  the  one  in  which  the  plaintiff  was  riding  to  run  away  at  or 
about  Eighty-seventh  street,  whereupon  it  collided  with  the  one  in 
which  the  plaintiff  was,  at  or  near  Ninety-fourth  street,  and  the  two 
continued  to  Ninety-sixth  street  where  a  second  collision  occurred 
with  a  car  ahead,  and  the  plaintiff  received  her  injuries.  The  speed 
of  the  cable  was  said  to  be  ten  miles  an  hour,  but  from  the  time 
required  to  make  its  circuit  it  is  evident  that  its  actual  speed  was 
between  eleven  and  twelve  miles  an  hour. 

The  learned  counsel  for  the  appellant  argues  with  his  usual  force 
and  acumen  that  the  presumption  of  the  defendant's  negligence 
arising  from  the  happening  of  the  accident  was  completely  overcome 
by  the  testimony,  and  that  the  complaint  should  accordingly  have 
been  dismissed.  The  evidence  did  indeed  establish  the  fact  that  the 
cable  was  the  best  in  use ;  that  a  system  of  constant  inspection  was 
in  operation ;  and  that  the  ^defect  in  the  cable  which  caused  the 
accident  was  not  discovered  in  time  to  prevent  the  occurrence ; 
nevertheless  it  was  proper  to  submit  the  case  to  the  jury,  and  a  non- 
suit would  have  been  error. 

The  cable  is  43,000  feet  long.     It  traverses  the  distance  covered 
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by  its  operation,  viz.,  from  Twenty-fifth  street  to  One  Hundred 
and  Twenty-fifth  street  and  return,  every  forty-two  minutes.  The 
system  of  inspection  consists  chiefly  in  stationing  men  at  the  power 
house  at  Twenty-fifth  street,  to  watch  the  cable  as  it  is  paid  out,  in 
order  to  discover  defects,  and  a  given  point  is  thus  under  observation 
once  in  every  forty-two  minutes.  The  watchers  on  the  afternoon 
in  question,  Mansfield  and  Nelson,  were  not  called  as  witnesses. 
Mansfield  was  said  to  be  in  Mexico,  but  Nelson  was  in  New  York, 
and  the  evidence  of  the  defendant's  inability  to  procure  his  attend- 
ance might  very  well  be  regarded  by  the  jury  as  unsatisfactory. 
The  cable  was  stranded  at  the  point  where  it  had  been  spliced. 
Moore,  who  had  the  supervision  of  the  operation  of  the  cables,  and 
whose  duty  it  was  to  splice  and  repair  them,  testified  that  he  made 
the  splice  eight  days  before  the  accident.  He  also  testified  that  a 
splice  would  last  on  the  average  five  or  six  weeks.  The  fact  that 
this  particular  splice  broke  so  unusually  soon  after  it  was  made  is 
certainly  some  evidence  that  the  work  was  defectively  done,  and 
although  Moore  is  corroborated  by  another  splicer,  Hamilton,  and 
both  testify  that  the  work  was  thoroughly  and  carefully  done,  and 
the  cable  in  apparent  perfect  order  a  few  hours  before  it  broke, 
yet  their  credibility  was  a  proper  question  for  the  jury  inasmuch  as 
their  own  negligence  was  a  direct  issue. 

In  Volkmar  v.  Manhattan  B,  Co,  (134  N.  Y.  418)  the  Court  of 
Appeals  held  that  the  fall  of  a  broken  bolt  from  the  defendant's 
elevated  structure  was  sufficient  to  raise  a  presumption  of  negU- 
gence;  that  the  evidence  of  the  inspector  that  his  duty  was  to 
carefully  examine  the  bolts  for  the  discovery  of  breaks,  and  that  he 
performed  such  duty  to  the  best  of  his  ability,  was  not  sufficient  to 
overcome  the  presumption ;  but  that,  even  if  it  was,  the  fact  that 
he  was  an  interested  person,  who  might  be  actuated  by  a  motive 
to  shield  himself  from  blame,  involved  his  credibility,  and  so  pre- 
sented a  question  for  the  jury.  To  the  same  effect  is  G* Flaherty 
V.  NassoAi  ElectHo  R.  R,  Co,  (34  App.  Div.  74).  The  authority 
of  these  cases  abundantly  justified  the  submission  of  the  question 
of  defendant's  negUgence  to  the  jury,  and,  considered  in  connec- 
tion with  the  failure  to  produce  the  watcher  on  duty  the  afternoon, 
of  the  accident  and  residing  in  the  city  at  the  time  of  the  trial,  should 
preclude  the  possibility  of  a  nonsuit. 
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The  case  of  McGrdL  v.  Buffalo  Office  BuUdmg  Co.  (153  N.  Y. 
266)  is  not  controlling  on  the  general  question  of  defendant's  lia- 
bility. In  that  case  the  accident  resulted  from  the  mode  of  opera- 
tion, and  not  from  any  defect  in  the  appliances  producing  or  trans- 
mitting power.  Judge  Martin  recognized,  however,  in  that  case, 
as  a  possible  rule,  that  (271) :  "  As  to  the  machinery  and  appliances 
by  which  an  elevator  is  moved  and  controlled  in  its  ascent  and 
descent,  an  owner  is  bound  to  use  the  utmost  care  as  to  any  defect 
which  would  be  liable  to  occasion  great  danger  or  loss  of  life,  and 
that  he  is  in  that  respect  subject  to  the  same  rule  that  applies  to  a 
railroad  company  in  regard  to  its  roadbed,  engine  and  other  similar 
machinery." 

Under  the  circumstances,  the  exclusion  of  the  written  reports  of 
the  two  watchers,  Mansfield  and  Nelson,  was  not  reversible  error. 
These  reports  were  marked  for  identification  and  are  printed  in  the 
case,  and  it  is  evident  that  nothing  contained  in  them  could  affect 
the  determination  of  the  question  of  the  care  with  which  the  splice 
was  made  or  that  of  the  credibility  of  the  witnesses  in  regard  to  it. 

The  damages  are  not  excessive  and  the  judgment  and  order  should 
be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs,  Goodkioh, 
P.  J.,  however,  being  of  the  opinion  that  the  recovery  should  be 
reduced ;  Sewell,  J.,  not  sitting. 


Nicholas   Collins,   Appellant,  v.  New  York  Post    Gbaduate 
Medical  School  and  Hospital,  Kespondent. 

NegligeMe,  in  oper<tting  on  a  patient  who  pays  only  for  board  and  attendance  and 
not  for  the  ewrff eon's  sermces — a  poet  graduate  school  and  hospital  where  it  occurs  is 
not  liable  therefor. 

A  corporation  maintaimDg  a  school  for  the  instructloii  of  persons  who  have  taken 
degrees  as  doctors  of  medicine,  and  a  hospital  for  the  treatment  of  diseased  and 
injured  persons,  which  has  no  capital  stock  and  whose  funds  are  derived  from 
public  and  private  donations,  from  devises  and  bequests,  the  board  of  paying 
patifflits  and  its  tuition  fees  (the  city  of  New  York  being  authorized  by  statute 
to  pay  to  it  a  large  sum  annually  for  its  "charitable  uses  and  purposes "),  and 
whose  officers,  directors,  faculty,  physicians  and  surgeons  render  their  services 
gratuitously,  is  not  liable  to  a  pay-patient  for  the  negligence  of  one  of  Its  sur- 
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geons  in  whose  selection  the  corporation  has  exercised  due  care,  where  it 
appears  that  the  sum  paid  by  the  patient  to  the  corporation  was  for  room, 
board  and  attendance,  and  that  no  charge  was  made  for  the  sarvices  of  the 
surgeon. 

Appeal  by  the  plaintiflf,  Nicholas  Collins,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of  December, 
1899,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  before  the  court  and  a  jury  at  the  Kings  County  Trial 
Term. 

Cha/rles  Haldams^  for  the  appellant. 
Oeorge  M,  Brooks^  for  the  respondent. 

HiBSCHBERO,  J. : 

The  action  is  for  damages  resulting  from  alleged  negligence. 
The  complaint  charges  that  on  or  about  June  3, 1898,  the  plaintiff 
applied  to  the  defendant  for  admission  into  its  hospital  for  treat- 
ment and  was  accepted  for  that  purpose,  he  then  suffering  from  a 
disease  and  injury  necessitating  an  operation  as  for  an  indirect  ingui- 
nal hernia  upon  the  left  side  of  his  body;  that  on  the  following  day 
the  defendant,  by  its  physicians,  surgeons,  agents  and  servants  and 
other  persons,  performed  an  operation  upon  plaintiff  as  for  an  indirect 
inguinal  hernia  upon  the  right  side  of  his  body  while  he  was  under 
an  ansesthetic,  insensible  and  unconscious ;  and  that  the  defendant 
in  so  conducting  the  operation  acted  in  a  careless,  negligent,  reckless 
and  improper  manner  in  so  acting  without  regard  to  the  known  con- 
dition of  plaintiff  and  in  so  operating  upon  the  side  of  plaintiff's 
body  unaffected  by  disease  or  injury,  to  his  damage,  etc.  The 
defendant  by  its  answer  denies  the  negligence  alleged,  and  asserts 
by  way  of  a  separate  defense  that  its  hospital  is  a  charitable  institu- 
tion; that  the  medical  and  surgical  attendance  and  ministrations 
furnished  the  plaintiff  were  furnished  free ;  and  that  they  were  so 
accepted  by  the  plaintiff. 

The  New  York  Post  Graduate  Medical  School  and  Hospital  was 
created  by  chapter  438  of  the  Laws  of  1886,  the  object  of  the  incor- 
poration being  the  establishment  of  a  school  for  the  further  instruc- 
tion of  persons  already  possessing  the  degree  of  doctor  in  medicine 
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and  a  hospital  for  the  treatment  of  diseased  and  injured  persons  in 
the  city  and  county  of  New  York.  It  had  no  capital  stock,  its 
funds  being  derived  from  public  and  private  donations,  from  devises 
and  bequests,  the  board  of  paying  patients,  and  the  tuition  fees.  By 
chapter  385  of  the  Laws  of  1895  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York  was  authorized  to  provide  for 
an  annual  payment  to  the  corporation  of  the  sum  of  $30,000  for  its 
**  charitable  uses  and  purposes."  The  tuition  fees  range  from  $40 
to  $100  a  course,  amounting  in  the  aggregate  to  a  considerable  sum 
annually,  all  of  which  is  devoted  to  the  support  of  the  hospital. 
The  officers,  directors,  faculty,  physicians  and  surgeons  render  their 
services  gratuitously,  and  any  one  may  receive  medical  and  surgical 
treatment  free.  Nothing  is  ever  charged  for  medical  services.  If 
an  emergency  patient  wishes  to  pay  a  fee  for  medical  services,  it 
may  be  done,  but  the  fee  is  paid  at  the  office  as  a  gift  to  the  hospital. 
Those  who  are  able  to  pay  are  charged  eight  dollars  per  week  for 
room,  board,  nursing,  medicines,  dressings  and  the  services  of  the 
house  staff,  which  Dr.  Roosa  testified  meant  '^that  they  are  to 
understand  that  they  have  nothing  more  to  pay,  that  by  no  chance 
shall  any  house  doctor  undertake  to  get  a  fee  out  of  them.  The 
charges  that  we  impose  include  everything  that  is  done  for  them 
there ;  we  have  a  house  staff ;  it  includes  all  they  ever  do ;  it 
includes  what  the  nurses  do  and  what  they  do,  everything,  except  a 
medical  fee.  A  fee  between  a  doctor  and  a  patient,  that  it  does 
not  include." 

The  plaintiff,  being  ruptured,  as  stated  in  the  complaint,  on  the 
left  side,  applied  for  admission  to  the  hospital  for  the  purpose  of 
undergomg  an  operation,  bringing  with  him  a  card  from  his  own 
physician  stating  that  fact  and  giving  the  true  location  of  the  hernia. 
The  house  physician  examined  him  and  confirmed  his  doctor's 
diagnosis.  He  arranged  with  the  clerk  at  the  desk  for  the  payment 
of  the  required  eight  dollars  weekly  and  he  paid  that  sum  during 
the  four  weeks  he  was  in  the  hospital.  The  second  day  he  was 
placed  under  the  influence  of  an  ans&sthetic,  and  the  operation  per- 
formed in  the  presence  of  the  students,  after  a  preliminary  lecture 
to  the  class  by  one  of  the  attending  physicians.  The  operation  was 
performed  on  the  right  side,  which  was  in  a  perfectly  healthy  and 
App.  Div.— Vol.  LIX.        9 
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normal  condition,  and  the  plaintiff  was  obliged  to  and  did  afterwards 
submit  to  another  operation  at  another  hospital  for  the  removal  of 
the  hernia  diagnosed  by  his  doctor.  The  surgeon  who  performed 
the  operation  which  is  the  subject  of  complaint  had  been  subjected 
to  a  competitive  examination  before  being  accepted  by  defendant's 
board  of  examiners,  and  before  the  operation  in  question  was 
regarded  by  the  defendant  as  skillful  and  competent. 

However  opinions  may  differ  on  the  question  of  the  policy  of 
exempting  charitable  institutions  from  tlie  ordinary  rule  of  respon- 
deat superio?*^  the  law  is  too  well  settled  in  this  State  to  permit  a 
recovery  against  the  institution  for  the  wrong  committed  by  the 
surgeon  who  operated  upon  the  plaintiff  gratuitously.  While  the 
precise  question  does  not  yet  appear  to  have  been  passed  on  by  the 
Court  of  Appeals,  it  has  been  decided  adversely  to  the  right  of 
action  a  number  of  times  at  the  Circuit  and  the  General  Term. 
{Proctor  V.  Mcmhattan  Eye  ds  Ear  Hospital;  Eibee  v.  Loiiff 
Island  College  Hospital;  Pryor  v.  Manhattan  Eye  <&  Ear 
Hospital^  15  N.  Y.  Supp.  621,  note;  Van  Tassell  v.  MamJiatta/n 
Eye  dh  Ear  Hospital,  39  N.  Y.  St.  Repr.  781 ;  Joel  v.  Woman^& 
Hospital,  89  Hnn,  73.)  In  the  last  case  cited,  Mr.  Justice  Brown 
said  (p.  74) :  "  Van  Tassell  v.  The  Manhattan  Eye  ife  Ear  Hospital 
(39  N.  Y.  St.  Repr.  781)  presented  a  case  similar  to  that  now  before 
this  court,  and  it  was  there  decided  by  the  General  Term  of  this 
department  that  the  defendant  was  not  liable  except  for  the  omission 
to  exercise  due  care  in  the  selection  of  its  surgeons  and  other 
employees. 

"  In  the  absence  of  any  controlling  authority  in  this  State,  we  are 
bound  by  that  decision. 

"  The  great  weight  of  authority,  however,  supports  the  ruling  of 
the  trial  court.  {McDonald  v.  Mass.  Gen.  Hospital,  120  Mass. 
432 ;  Eire  Insurance  Patrol  v.  Boyd,  120  Penn.  624 ;  Doyle  v. 
iV^.  Y.  Eye  <&  Ear  Infirmary,  80  N.  Y.  631 ;  Harris  v.  Wonian^^ 
Hospital,  27  Abb.  N.  C.  37 ;  Allan  v.  The  State  Steamship  Co.y 
132  N.  Y.  91 ;  O'Brien  v.  Cunard  Steamship  Co.,  154  Mass.  272.) 

"  In  the  case  of  Olavin  v.  Rhode  Island  Hospital  (12  R.  I.  411) 
the  ruling  of  the  trial  court,  to  which  exception  was  taken,  was  much 
broader  than  in  the  case  before  us.  In  that  case  a  verdict  was 
directed  for  the  defendant  on  the  ground  that  a  public  charitable 
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corporation  was  exempt  from  liability  for  any  negligence  on  the  part 
of  its  trustees,  agents,  etc. 

"  While  there  is  very  much  in  the  opinion  tending  to  support  the 
appellant's  contention,  the  case  as  presented  by  the  exception  is  not 
necessarily  an  authority  in  her  favor." 

In  Lauhheim  v.  Be  K,  N.  S.  Co.  (107  N.  Y.  228)  an  action  was 
brought  for  damages  resulting  from  unskillful  treatment  by  defend- 
ant's ship  surgeon.  There  was  at  the  time  no  law  requiring  the  com- 
pany to  provide  a  surgeon,  but  this  was  done  voluntarily,  and  he 
was  paid  an  annual  salary  and  a  certain  sum  in  addition  for  each 
passenger  carried.  In  affirming  a  judgment  of  nonsuit,  the  court 
said  (p.  '230) :  "  If,  by  law  or  by  choice,  the  defendant  was  bound 
to  provide  a  surgeon  for  its  ships,  its  duty  to  the  passengers  was  to 
select  a  reasonably  competent  man  for  that  office,  and  it  is  liable 
only  for  a  neglect  of  that  duty.  {Chapman  v.  £rie  H,  Co.^  55  N. 
T.  579 ;  McDonald  v.  Hospital^  120  Mass.  432 ;  Secord  v.  St. 
Paul  R.  R,  Co.\  18  Fed.  Rep.  221.)  It  is  responsible  solely  for  its 
own  neghgence  and  not  for  that  of  the  surgeon  employed.  In  per- 
forming such  duty  it  is  bound  only  to  the  exercise  of  reasonable 
care  and  diligence,  and  is  not  compelled  to  select  and  employ  the 
highest  skill  and  longest  experience." 

To  the  same  effect  is  Allan  v.  State  Stea/mship  Co.  (132  N.  Y.  91), 
a  case  which  arose  under  a  statute  requiring  the  owner  of  passenger 
ships  to  provide  for  the  use  of  passengers  medicines  for  their 
necessary  treatment  during  the  voyage,  under  the  charge  of  a  medi- 
cal practitioner,  and  it  was  held  that  neither  the  statute  nor  the  com- 
mon law  imposed  any  liability  on  the  owner  if  he  employed  a  duly 
qualified  and  competent  man  and  supplied  him  with  the  necessary 
medicines  and  instruments.  The  court  said  (p.  99):  "When  the 
shipowner  has  employed  a  competent  physician  duly  qualified  as 
required  by  the  law  and  has  placed  in  his  charge  a  supply  of  medi- 
cines sufficient  in  quantity  and  quality  for  the  purposes  required 
which  meet  the  approval  of  the  government  officials  and  has  fur- 
nished to  the  physician  a  proper  place  in  which  to  keep  them,  we 
think  it  has  performed  its  duty  to  its  passengers.  That  from  that 
time  the  responsible  person  is  the  physician,  and  errors  and  mis- 
takes occurring  in  the  use  of  the  medicines  are  not  chargeable 
to  the   shipowner,  and  that  no  different  rule  is  applicable  to  such 
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mistakes  i»  are  the  resalt  of  improper  arrangement  in  the  care  of 
the  medicines  than  to  those  which  are  the  resalt  of  errors  in 
judgment."  (See,  also,  Union  Pacific  liaH/way  Co.  v.  Artist,  60 
Fed.  Rep.  365 ;  Downes  v.  Ha/rper  Hospital^  101  Mich.  555 ;  Pow- 
ers V.  Massachtcsetts  HomoBopathic  Hospital,  101  Fed.  Rep.  896 ; 
Fire  Insurance  Patrol  v.  Boyd,  120  Penn.  St.  624;  PhUadelpkia 
V.  Pennsylva/nia  Hospital,  154  id.  9 ;  Gooch  v.  Association  for 
Relief  of  Aged  Females,  109  Mass.  559 ;  Hea/tns  v.  Wa;teT}mry 
Hospital,  66  Conn.  99.) 

Many  of  the  cases  cited  are  authority  for  the  proposition  that  the 
fact  that  the  institution  receives  pay  patients  does  not  change  its 
status  as  a  charitable  organization.  '^  The  character  of  the  institu- 
tion is  in  no  way  changed  by  the  fact  that  a  patient  or  inmate  of  a 
private  charitable  hospital  or  asylum  who  is  financially  able  to  pay 
wholly  or  in  part  for  his  board,  treatment  and  care  generally,  will 
usually  be  required  to  do  so.  Where  the  funds  so  received  are  dis- 
bursed further  to  aid  and  relieve  suffering  in  the  legitimate  mission 
of  the  hospital  or  asylum,  the  law  will  regard  them  as  an  incidental 
addition  to  the  trust  fund  or  income."  (15  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  759.)  This  doctrine  was  applied  to  the  question  of  tax- 
ation in  this  department  in  People  ex  rel.  New  York  Hospital  v. 
Purdy  (58  Hun,  386) ;  and  has  been  held,  in  addition  to  many  of 
the  cases  already  cited,  in  American  Asylwm  v.  Phcenix  Hank 
(4  Conn.  178)  and  St.  JosepKs  Hospital  Association  v.  AsKUmd 
County  (96  Wis.  636). 

The  fact  that  the  defendant  charged  tuition  fees  and  that  the 
operations  were  a  necessary  incident  to  successful  teaching,  and  that 
in  that  sense  the  defendant  may  be  said  to  have  been  paid  for  the 
operation,  does  not  change  the  relation  of  the  parties  to  each  other. 
In  the  Lauhheim  Case  {supra)  the  defendant  charged  passenger 
fares,  and  the  voluntary  employment  of  a  paid  physician  for  the 
voyage  was  doubtless  an  inducement  to  ship  by  its  line,  but  the  cir- 
cumstance was  not  regarded  as  sufficient  to  impose  any  liability  not 
predicated  upon  a  failure  to  exercise  due  care  in  the  selection  of  the 
physician.  The  plaintiff  makes  no  claim  that  he  was  to  pay  for  the 
operation  or  that  he  expected  to  do  so.  In  the  performance  of  the 
operation,  so  far  as  the  plaintiff  was  concerned,  the  defendant  was 
engaged  solely  in  charitable  work,  and  the  corporation  must,  there- 
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fore,  be  regarded  as  a  charitable  institution  as  to  him  in  that  respect. 
It  engaged  to  furnish  him  with  a  room,  board  and  attendance  at  a 
stipulated  weekly  sum,  and  with  a  surgeon  to  operate  for  nothing. 
When  it  had  furnished  a  surgeon  selected  with  proper  care  and  with 
no  reason  to  believe  him  to  be  negligent  or  incompetent,  it  fulfilled 
its  duty.  It  did  not  control  him  in  the  performance  of  the  opera- 
tion, and  must  be  held  free  from  liability  for  his  want  of  care  until 
some  controlling  decision  shall  disturb  the  existing  current  of 
authority. 

The  case  of  Ward  v.  JSaint  Vinoenfs  Hospital  (39  App.  Div. 
624)  is  not  authority  to  the  contrary.  There  the  injury  complained 
of  was  received  in  consequence  of  the  negligence  of  the  nurse  for 
whose  services  the  plaintiff  had  paid,  or  agreed  to  pay,  the  defend- 
ant. The  action  was  not  for  negligence,  but  for  damages  for  the 
breach  of  an  express  contract  by  which  the  defendant  had  agreed 
to  provide  the  plaintiff  with  a  skillful,  trained  and  competent  nurse 
and  which  contract  the  court  held  the  defendant  had  power  to  make 
and  had  broken.  The  court  refused  to  decide  whether  in  the  absence 
of  the  contract  the  negligence  complained  of  would  have  involved 
a  breach  of  duty,  but  reversed  the  judgment  solely  on  the  ground 
that  it  did  involve  the  breach  of  a  contractual  obligation  lawfully 
assumed.  Here,  however,  no  contract  is  alleged  or  proven,  and  the 
case  has  no  application. 

The  appellant  insists  that  the  decision  of  the  Court  of  Appeals  in 
the  c€we  of  People  ex  rel.  Board  Cha/ritie%  v.  N,  Y.  Soc.  P.  C.  C. 
(161  N.  Y.  233)  is  authority  for  the  proposition  that  the  defendant 
corporation  is  not  of  a  charitable  nature  in  the  view  of  the  law. 
The  question  there  applied  to  the  scope  of  certain  sections  of  the 
State  Constitution  and  laws  passed  pursuant  to  them  giving  power 
of  visitation  to  the  State  Board  of  Charities.  It  was  held  that  the 
society  appellant  was  not  a  charitable  institution  within  the  meaning 
of  the  Constitution  and  laws  referred  to,  inasmuch  as  the  sole  pur- 
pose of  its  existence  was  the  enforcement  of  the  criminal  laws  to  pre- 
vent cruelty  to  children,  and  not  the  dispensing  of  charity  as  such. 

The  court  found  the  reason  of  the  law  then  under  consideration 
to  lie  in  the  abuses  supposed  to  exist  in  tlie  appropriation  and 
expenditure  of  public  money  for  charitable  purposes,  and  stated  in 
the  opinion,  per  O'Bbien,  J.  (p.  244),  that  "  it  is  safe  enough  to 
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assume  that  a  corporation  that  does  not  fall  within  the  reason  of  the 
enactment  is  not  a  charitable  institution,  even  though  engaged  in  a 
good  and  laudable  work  without  gain  or  reward."  There  was  noth- 
ing in  the  decision  intended  to  conflict  with  the  previous  decision  in 
People  ex  rel.  New  York  Inst  for  Blind  v.  Fitch  (154  N.  Y.  14), 
and  there  is  certainly  nothing  in  the  letter  or  the  spirit  of  the  decision 
which  tends  in  any  degree  to  enhance  the  liability  of  the  defendant 
for  the  negligent  act  of  a  doctor  not  in  its  pay  while  engaged  in  the 
performance  of  an  operation  upon  one  who  had  voluntarily  requested 
treatment  without  charge  or  the  expectation  of  a  fee  therefor. 
The  judgment  should  be  affirmed. 

Judgment  unanimously   affirmed,  with  costs.     Sewell,  J.,  not 
sitting. 


Alexander  Potter,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Contract  to  superintend  the  construction  of  a  system  of  village  sewers  — period  of  its 

continuance 

The  board  of  sewerage  commissioners  of  a  village,  acting  under  the  authority  of 
chapter  875  of  the  Laws  of  1889,  as  amended  by  chapter  202  of  the  Laws  of 
1895,  entered  into  a  contract  by  which  the  engineer,  in  consideration  of  the 
payment  of  ten  dollars  per  day,  agreed  to  make  the  preliminary  surface  maps 
and  profiles  necessary  for  a  sewerage  system,  to  recommend  the  best  sewerage 
system  and  to  prepare  complete  plans  and  specifications  therefor ;  "  to  superintend 
and  inspect,  as  supervising  engineer,  the  constniction  of  any  sewers  authorized 
to  be  constructed  within  a  year  from  the  date  of  the  letting  of  the  contract." 
The  contract  further  provided  that  the  appointment  as  supervising  engineer 
should  "  date  three  months  prior  to  the  date  hereinafter  decided  upon,  when 
the  bids  are  opened  for  the  construction  of  the  system  of  sewers; "  that  if  it 
should  be  decided  that  "the  appointment  of  the  supervising  engineer"  was 
illegal,  or  if  the  board  should  **  appoint  another  engineer,"  the  members  of  the 
board  should  be  individually  liable  for  the  services  rendered  prior  thereto.  It 
also  provided  that  "if  for  any  reason  work  should  be  suspended  for  a  greater 
period  than  three  weeks,  no  pay  will  be  demanded  for  time  in  excess  of  said 
period." 

Held,  that  the  engineer's  engagement  "  to  superintend  and  inspect  as  supervising 
engineer  the  construction  of  any  sewers  authorized  to  be  constructed  within 
a  year  from  the  date  of  the  letting  of  the  contract,'  was  for  a  fixed  period, 
not  known  in  advance  but  dependent  upon  the  duration  of  a  specified  piece  of 
work,  and  that  the  engineer  could  not  be  arbi*;rarily  discharged  before  such 
work  was  completed. 
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Appeai.  by  the  plaintiff,  Alexander  Potter,  from  so  much  of 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  10th 
day  of  May,  1900,  upon  the  decision  of  the  court,  rendered  after  a 
trial  before  the  court  without  a  jury  at  the  Kings  County  Trial  Term, 
as  dismissed  the  second  cause  of  action  alleged  in  the  complaint. 

tT.  M.  Ferguson^  for  the  appellant. 

WHliain  J,  Ga/rr  [Jerame  W.  Coornhs  with  him  on  the  brief],  for 
the  respondent. 

HiRSCHBEBO,  J. : 

The  complaint  contains  three  causes  of  action.  The  plaintiff 
recovered  on  the  first ;  the  second  was  dismissed,  and  the  third  was 
withdrawn  upon  the  trial. 

The  firat  and  second  causes  of  actions  are  based  on  a  written  agree- 
ment made  April  23,  1895,  between  the  plaintiff  and  the  board  of 
sewer  commissioners  of  the  village  of  Far  Rockaway,  Xew  York, 
whereby  the  plaintiff  claims  to  have  been  employed  as  engineer  to 
prepare  specifications  and  supervise  the  construction  of  a  system  of 
sewers  for  that  village,  for  the  sum  of  ten  dollars  per  day.  The  first 
cause  of  action  is  for  compensation  from  the  time  plaintiff  commenced 
work  until  August  5,  1897,  when  he  alleges  he  was  wrongfully  dis- 
charged by  the  board.  The  second  cause  of  action  is  for  damages 
resulting  from  the  discharge.  The  defendant  is  sued  as  successor  in 
liability  to  the  village  under  the  terms  of  section  4  of  "  the  Greater 
New  York  Charter"  (Laws  of  1897,  chap.  378). 

The  power  to  employ  was  conferred  by  chapter  375  of  the  Laws 
of  1889,  entitled  ''  An  Act  to  provide  for  the  construction  of  sewers 
in  any  incorporated  village  of  this  State."  Section  2  of  this  act 
provides  for  the  appointment  of  sewer  commissioners.  Section  3, 
as  amended  by  Laws  of  1895,  chapter  202,  authorizes  such  commis- 
aioners  before  taking  proceedings  for  the  construction  of  sewers 
nnder  the  act  to  cause  a  map  or  plan  to  be  made  of  a  permar 
nent  system  of  sewerage  for  the  village ;  "  and  for  that  purpose 
the  board  of  sewer  commissioners  may  employ  a  competent  engi- 
neer and  such  other  person  as  said  board  of  sewer  commissioners 
may  deem  necessary,  but  the  total  expense  thereof  shall  not  exceed 
two  thousand  dollars,  and  the  amount  of  such  expenses  shall   be 
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included  in  the  next  annual  tax  levy  of  Buch  village  as  a  part  of  the 
ordinary  expenditures  of  the  village,  and  shall  be  paid  by  the  village 
treasurer  upon  the  order  of  the  board  of  sewer  commissioners,  signed 
by  the  president  and  countersigned  by  the  clerk  of  such  board." 
Other  sections  of  the  act  provide  for  the  submission  of  the  question 
of  the  construction  of  the  sewers  to  voters  at  a  special  election  to  be 
held  upon  the  board  declaring  by  resolution  "  their  intention  to  con- 
struct the  same ; "  the  advertising  for  proposals  for  the  performance 
of  the  work  "  either  under  entire  contract,  or  in  parts  or  in  sections, 
under  special  contracts,"  as  the  board  shall  deem  for  the  best  interests 
of  the  village ;  and  the  acquisition  of  land  and  the  raising  of  the 
necesssary  funds  for  the  improvement.  And  by  section  13  authority 
is  conferred  upon  the  board  "  to  employ  a  supervising  engineer  to 
superintend  and  inspect  the  construction  of  any  sewers  or  works 
connected  therewith  authorized  to  be  constructed  by  this  act,  and 
to  pay  him  a  compensation  not  exceeding  ten  dollars  per  day,  and 
such  other  inspectors  as  may  be  necessary,  and  to  pay  them  a  com- 
pensation not  to  exceed  two  and  one-half  dollars  per  day  each, 
which  shall  be  included  in  their  estimate  of  the  expenses  of  the 
construction  of  the  same,  and  shall  be  paid  as  a  portion  thereof." 

The  contract  between  the  plaintiff  and  the  sewer  commissioners 
provides  that  in  consideration  of  the  payment  of  ten  dollars  per  day, 
the  plaintiff  agrees  (1)  to  make  a  survey  of  the  village,  taking 
measurements,  levels,  etc.,  both  in  and  outside  of  the  village,  neces- 
sary to  complete  the  work  ;  (2)  to  make  a  map  showing  locations  of 
sewers,  manholes,  etc. ;  (3)  to  prepare  profiles  of  every  street,  show- 
ing sewers  and  their  depth  below  the  surface ;  (4)  to  design  changes 
in  the  map  and  plan  of  the  system  of  sewers  of  such  a  character 
as  shall  meet  with  the  approval  of  the  State  Board  of  Health; 
(6)  to  prepare  a  report  setting  forth  the  reason  for  the  adoption  of 
each  feature  of  the  system ;  (6)  to  recommend  the  best  system  of 
sewerage,  disposition  and  disposal,  and  to  prepare  complete  plans 
and  specifications  therefor,  which  shall  be  acceptable  to  the  State 
Board  of  Health;  (7)  to  prepare  complete  specifications  for  the 
construction  of  the  system,  and  "  (8)  to  superintend  and  inspect,  as 
supervising  engineer,  the  construction  of  any  sewers  authorized  to 
be  constructed  within  a  year  from  the  date  of  the  letting  of  the 
contract."     The  board  of  sewer  commissioners  bound  itself  by  the 
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contract  to  pay  the  plaintiff  the  8um  of  ten  dollars  per  day  in  con- 
sideration of  the  performance  of  the  above  specified  work,  the 
plaintiff's  appointment  as  supervising  engineer  "  to  date  three  months 
prior  to  the  date  hereinafter  decided  npon,  when  the  bids  are  opened 
for  the  construction  of  the  system  of  sewers."  The  contract  fur- 
ther provided  that,  in  case  it  should  be  thereafter  decided  by  law 
that  "  the  appointment  of  the  supervising  engineer "  could  not  be 
legally  made  until  after  the  election  for  sewerage  was  carried,  and  if 
at  that  time  the  board  should,  for  reasons  not  apparent  at  the  time 
of  signing  the  contract,  "  appoint  another  engineer,"  then  the  plain- 
tiff's claim  for  services  rendered  prior  to  the  election  should  become 
a  claim  against  the  members  of  the  board  individually,  in  which 
event  the  amount  due  the  plaintiff  was  fixed  at  the  sum  of  seven 
hundred  and  fifty  dollars. 

The  election  appears  to  have  been  carried  in  favor  of  the  con- 
struction of  the  sewerage  system  in  accordance  with  the  plaintiff's 
designs,  plans  and  specifications,  and  the  first  contract  was  given  to 
R.  B.  Mitchell  &  Co.  The  dates  respectively  of  the  election  and 
of  the  awarding  of  the  contract  do  not  appear.  On  March  16, 
1897,  the  work  was  taken  from  that  firm  and  carried  on  by  the  pub- 
lic authorities  until  October  28,  1897,  when  another  contractor, 
!N^icholas  Blasi,  was  employed,  and  the  work  was  finally  completed 
on  February  1,  1898.  The  plaintiff  fully  performed  the  terms  of 
the  contract,  making  all  the  surveys,  maps,  profiles,  designs,  reports, 
plans  and  specifications  called  for,  and  superintending  and  inspect- 
ing as  supervising  engineer  the  conduct  of  the  work  until  the  receipt 
by  him  on  August  5,  1897,  of  a  written  notice  from  the  board  that 
"  his  services  at  ($10)  ten  dollars  per  day  as  engineer  "  were  discon- 
tinued in  accordance  with  the  terms  of  the  contract.  It  was  admit- 
ted that  from  that  date  he  notified  the  commissioners  that  he  stood 
ready  to  perform  his  services  to  the  completion  of  the  work. 

No  question  is  raised  as  to  the  power  of  the  board  of  sewer  com- 
missioners under  the  statute  to  make  this  contract  with  the  plaintiff. 
The  learned  counsel  for  the  respondent  make  no  claim  that  the  sub- 
sequent adoption  of  the  plaintiff's  proposed  sewer  system  by  the 
voters,  and  the  practical  recognition  of  the  validity  of  the  contract 
by  the  board  of  sewer  commissioners  in  the  acceptance  of  the  plain- 
App.  Div.  —Vol.  LIX.        10 
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tiff's  services  did  not  constitute  a  ratification  of  the  original  hiring, 
but  the  claim  is  made  that  under  the  terms  of  the  contract  no  time 
was  specified,  and  that  accordingly  the  relations  were  severable  at 
the  pleasure  of  either  party.  This  was  the  view  taken  by  the 
learned  trial  justice,  and  the  complaint  was  dismissed  as  to  the 
second  cause  of  action  because,  in  the  view  of  the  court,  the  hiring 
was  general  and  indefinite,  which  might  be  terminated  by  either 
party  at  any  time,  and  "  an  engagement  for  a  definite  period  can- 
not be  spelled  out  from  the  written  contract." 

I  cannot  accord  with  this  view.  The  case  of  Martm  v.  Insv/r- 
ance  Co.  (148  N.  Y.  117),  which  is  the  authority  for  this  decision, 
only  decides  that  a  general  or  indefinite  hiring  does  not  import  an 
employment  by  tlie  year,  and  that  although  the  compensation  agreed 
upon  is  at  an  annual  rate,  the  hiring  is  to  be  regarded  as  indefinite, 
in  the  absence  of  an  agreement  for  a  specified  term.  The  converse 
of  the  proposition  is  equally  true,  and  a  hiring  may  be  for  a  fixed 
and  determined  period,  although  the  compensation  may  be  agreed 
upon  at  a  per  diem  rate.  In  this  case  it  was  impossible  to  fix  the 
period  of  time  in  advance,  for  the  sewage  system  proposed,  or  to  be 
proposed,  had  not  been  lawfully  adopted  or  authorized,  and  it  was 
not  known  how  long  a  time  would  be  required  in  the  accomplish- 
ment of  the  work.  But  the  contract  was  made  so  as  to  cover  the 
entire  work  incident  to  the  scheme  whatever  might  be  the  period 
of  time  ultimately  required.  In  order  to  determine  the  length  of 
the  employer's  engagement  to  pay  it  is  only  necessary  to  ascertain 
the  duration  of  the  employee's  engagement  to  work.  The  agree- 
ment to  pay  is  to  be  measured  by  the  agreement  to  work.  What 
the  plaintiff  agreed  and  bound  himself  to  do  in  addition  to  all  the 
preliminary  work  was  to  superintend  and  inspect  as  supervising 
engineer  the  "  construction  "  of  all  sewers  which  might  be  lawfully 
authorized  within  one  year  from  the  letting  of  the  contract.  This 
engagement  appears  to  be  absolute,  unqualified  and  unlimited.  The 
word  "  construction  "  as  used  in  the  contract  meant  the  actual  build- 
ing, not  the  commencement  merely,  but  the  fulfillment  and  com- 
pletion, and  if  a  lump  sum  had  been  fixed  as  compensation,  no  one 
would  pretend  that  the  plaintiff  could  lawfully  elect  to  quit  work 
in  the  middle  of  the  job.  And  if  he  should  elect  under  this  con  • 
tract  to  cease  work  while  the  system  was  in  process  of  construction, 
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the  board  might  well  say :  "  You  have  agreed  to  supervise  this  work 
without  any  qualification,  but  in  its  entirety ;  we  have  hired  you  to 
superintend  it,  because  it  is  your  design,  and  you  are  familar  with 
all  its  details  ;  and  we  have  agreed  to  pay  you  the  maximum  sum 
allowed  by  law  in  order  to  secure  your  services  at  every  stage  of 
the  improvement  and  until  the  work  is  completed  as  an  entire  and 
homogeneous  system."  I  think  the  plaintiff  would  be  compellable 
under  the  contract  to  supervise  the  construction  of  the  sewers,  as 
he  expressly  agreed  to  do,  and  that  the  employment  is  for  a 
fixed  period,  not  known  in  advance  as  a  measure  of  time,  but 
dependent  upon  the  duration  of  a  distinct  job  or  piece  of  work,  which 
as  a  job  is  fixed  and  determined  by  the  period  of  time  required  in 
its  fulfillment.  Had  the  plaintiff  agreed  to  construct  the  sewers  at 
ten  dollars  a  day,  he  could  certainly  have  been  held  to  the  perform- 
ance of  the  completed  work,  and  the  same  principle  applies  to  his 
agreement  to  supervise  the  construction. 

This  view  is  supported  not  only  by  the  provision  liquidating  the 
plaintiff's  pay  at  the  sum  of  $750  instead  of  at  the  rate  of  $10  per 
day  in  case  of  an  unfavorable  election,  or  in  case  of  the  appointment 
of  another  engineer  at  the  time  of  the  election,  but  also  by  another 
provision  of  the  contract.  The  contract  provides  that  "  if  for  any 
reason  work  should  be  suspended  for  a  greater  period  than  three 
weeks,  no  pay  will  be  demanded  for  time  in  excess  of  said  period." 
It  is  diflBcult  to  see  any  good  reason  for  the  insertion  of  this  provis- 
ion if  the  board  were  only  hiring  the  plaintiff  by  the  day,  with  lib- 
erty to  terminate  his  right  to  compensation  at  any  time  at  will.  It 
is  evident  that  the  contract  was  designed  on  both  sides  to  cover  the 
entire  period  of  construction,  the  plaintiff  to  be  paid  for  that  period 
at  the  rate  specified,  excepting  during  temporary  suspensions  for  the 
excess  over  three  weeks  each,  and  that,  in  the  absence  of  any  good 
ground  for  his  dismissal  from  the  employment,  he  is  entitled  to 
recover  damages  for  the  breach  complained  of. 

The  judgment,  so  far  as  appealed  from,  must  be  reversed,  and  a 
new  trial  had  of  the  second  cause  of  action. 

AH  concurred,  except  Jenks,  J.,  not  sitting. 

Judgment,  so  far  as  appealed  from,  reversed  and  new  trial  of  the 
second  cause  of  action  granted,  costs  to  abide  the  event. 
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The  People  of  the  State  of  New  York  ex  rel.  Henrt  W.  Crom- 
well, Town  Clerk  of  the  Town  of  Woodbury,  Orange  County, 
New  York,  Respondent,  v.  James  Seaman,  Supervisor  of  the 
Town  of  Woodbury,  Appellant. 

Tbum  house  —  money  may  be  voted  for  it  aUhough  the  loeatum  and  the  eoet  of  a  Hte 
are  not  provided  for — the  selection  of  the  site  rests  with  the  town  board. 

Section  190  of  the  Town  Law  (Laws  of  1890,  chap.  569,  as  amd.  by  Laws  of  1900 
cbap.  295),  permitting  the  voting  by  the  electors  of  a  town  of  money  *'  for  the 
purchase  of  a  site  and  the  building  of  a  town  house,"  authorizes  the  voting  of 
money  for  the  erection  of  a  town  house  alone,  where  the  town  expects  a  suit- 
able site  to  be  donated. 

The  proposition  submitted  to  the  electors  need  not  include  the  location  of  the 
contemplated  site. 

SembUe,  that  the  selection  of  the  site  is  committed  to  the  discretion  of  the  town 
board  by  the  statutory  provision  that  ''sites shall  be  purchased  and  houses 
erected  by  the  town  board." 

Appeal  by  the  defendant,  James  Seaman,  supervisor  of  the  town 
of  Woodbury,  from  an  order  of  the  Supreme  Court,  made  at  the 
Orange  Special  Term  and  bearing  date  the  Ist  day  of  December, 
1900,  and  entered  in  the  office  of  the  clerk  of  the  county  of  Orange^ 
directing  that  a  peremptory  writ  of  mandamus  issue  to  the  said 
James  Seaman,  supervisor  of  the  town  of  Woodbury,  requiring  him 
forthwith  to  sign  bonds  issued  by  the  town  board  of  the  town  of 
Woodbury  for  the  purpose  of  raising  mon^y  to  erect  a  town  honse^ 
and  deliver  the  same  to  the  town  board. 

A.  H,  F.  Seeger^  for  the  appellant. 
Oraham,  WUacMef^  for  the  respondent. 

HiRSOHBERG,  J.  : 

Conceding,  but  without  deciding,  that  where  it  is  evident  that  a 
serious  question  of  validity  may  arise  the  court  will  not  compel  the 
issuing  of  municipal  bonds  by  peremptory  mandamus,  the  order 
appealed  from  nevertheless  finds  ample  support.  By  section  190  of 
the  Town  Law  (Laws  of  1890,  chap.  569),  as  amended  by  chapter 
295  of  the  Laws  of  1900,  the  electors  of  a  town  in  which  there 
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shall  not  be  a  town  house  are  authorized  at  any  biennial  town  meet- 
ing, or  at  a  special  town  meeting,  to  vote  a  sum  of  money  by  ballot 
*'  for  the  purchase  of  a  site  and  the  building  of  a  town  house ; "  and, 
if  such  sum  is  not  raised  by  tax  in  one  installment,  the  town  board 
may  borrow  the  sum  necessary  to  purchase  such  site  and  build  such 
house  by  the  issue  of  bonds  to  be  signed  by  the  supervisor  and 
attested  by  the  town  clerk. 

Pursuant  to  this  legislative  authority  the  electors  of  the  town  of 
Woodbury,  in  Orange  county,  at  a  special  town  meeting,  held  on 
the  24th  day  of  July,  1900,  voted  the  sum  of  $5,000,  as  appears  by 
the  form  of  the  ballot  cast,  "  for  the  purpose  of  erecting  a  Town 
House."  The  town  board  decided  to  raise  the  money  by  the  issue 
of  bonds,  but  the  supervisor  refuses  to  sign  them. 

The  main  contention  urged  on  his  behalf,  as  stated  in  the  brief  of 
the  learned  counsel  for  the  appellant,  is  that  the  statute  ^*  does  not 
authorize  this  issue  of  bonds,  because  that  section  (190  as  amended) 
permits  an  issue  only  for  the  erection  of  a  Town  Hall  and  the  pur- 
chase of  a  site  —  not  for  either."  The  construction  thus  contended 
for  is  a  very  narrow  one,  and  no  good  reason  is  assigned  why  it 
should  be  adopted.  The  statute  does  not  say,  either  in  terms  or  by 
necessary  implication,  that  the  money  necessary  for  a  site  cannot  be 
voted  separately  from  money  with  which  to  construct  the  building, 
or  that  money  necessary  for  a  building  cannot  be  voted  if  the  town 
already  has  a  site ;  nor  does  the  ballot  as  cast  necessarily  indicate 
that  the  money  to  be  raised  was  not  intended  to  include  the  pur- 
chase of  a  site  as  necessarily  incident  to  "  erecting  a  Town  House." 
The  papers  in  the  record,  however,  show  that  the  town  expects  a 
'  suitable  site  to  be  donated,  and  that  the  money  voted  has  been 

accordingly  limited  in  amount  to  the  sum  required  for  the  purposes 
of  construction.  On  the  appellant's  theory  if  such  a  site,  in  all 
respects  satisfactory  to  the  electors,  had  been  actually  conveyed  to 
the  town  before  the  election  in  question  was  held,  the  election  would 
be  void  unless  it  included  in  its  scope  the  wholly  useless  expense  of 
voting  money  with  which  to  purchase  another  site.  And  the  same 
result  would  follow  from  the  logic  of  his  contention  if  the  town, 
having  a  site  and  town  house  thereon,  should  lose  the  house  by  fire 
or  otherwise  without  insurance,  or  with  insurance  inadequate  to 
restore  the  building.     In  the  case  suggested  it  would  manifestly 
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be  necessary  to  raise  money  in  order  to  build  a  new  honse,  but 
surely  that  separable  purpose  need  not  be  coupled  at  the  election 
with  the  proposition  to  buy  an  additional  site  as  the  sole  condition 
of  legality.  It  is  to  be  noted  that  the  condition  under  which  the 
statute  authorizes  the  vote  to  be  taken  is  that  "  there  shall  not  be  a 
town  house  "  in  the  town,  not  that  there  must  be  neither  a  house  nor 
site,  thus  indicating  that  the  law  embraces  the  site  as  an  incident  to 
the  building  or  contemplates  conditions  under  which  but  the  one 
purpose  may  be  required. 

The  learned  counsel  further  contends,  as  a  corollary  to  his  posi- 
tion, that  the  true  construction  of  the  statute  requires  that  the  bal- 
lot cast  by  the  electors  should  flx  the  site ;  in  other  words,  that  the 
proposition  submitted  to  the  electors  should  include  the  location  of 
the  site  as  contemplated.  This  is  a  claim  wholly  beyond  the  asser- 
tion and  import  of  the  statute  itself,  and  no  rule  of  construction  is 
advanced  to  justify  the  reading  of  the  requirement  into  the  law  by 
judicial  action.  Section  191  of  the  statute  provides  that  "  sites 
shall  be  purchased  and  houses  erected  by  the  town  board  in  the 
name  of  the  town,  and  shall  be  controlled  by  the  town  board." 
While  the  law  is  wholly  silent  on  the  express  subject  of  the  selec- 
tion of  a  site,  the  authority  here  conferred  is  sufficient  to  include 
the  choice  of  a  site  as  a  necessary  incident  to  its  purchase,  just  as 
the  adoption  of  a  plan,  including  the  selection  of  material,  design, 
etc.,  must  be  deemed  to  be  embraced  within  the  authority  given  to 
build  the  house. 

The  other  grounds  of  objection  urged  relate  to  alleged  irregu- 
larities not  aflEecting  the  merits  of  the  controversy,  and  certainly  not 
affording  legal  justification  to  the  supervisor  in  opposing  the  wishes 
of  the  electors. 

The  order  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Frank  Kiras,  Respondent,  -v.  The  Nichols  Chemical  Company, 

Appellant. 

Negligence — it^jury  resulting  from  an  explosion  of  semi-liquid  slag  being  dumped 
by  an  employee  on  ground  in  which  cracks  filled  with  water  were  permitted  to  exist. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  in  the  enaploy  of  the  defendant,  a  snaelting  company,  it  appeared 
that  in  the  course  of  the  business  hot  semi-liquid  slag  or  dross  was  dumped  on 
marshy  ground  adjoining  the  defendant's  premises;  that  the  action  of  the  tide 
was  liable  to  cause  cracks  to  open  in  the  hardened  slag  and  to  expose  the  water, 
and  that  if  the  hot  slag  were  suddenly  dumped  into  such  a  crack  an  explosion 
would  occur,  but  that  it  might  be  emptied  slowly  into  the  cracks  without 
danger.  The  dumping  ground  was  in  charge  of  a  foreman  whose  duty  it  was 
to  direct  the  men  where  to  dump  and  to  keep  the  ground  in  good  condition. 
On  the  night  of  the  accident  this  foreman  directed  the  plaintiff,  who  was  a 
member  of  the  night  gang,  to  dump  slag  in  a  certain  place,  and  while  obeying 
this  direction  the  wheel  of  his  buggy  sank  into  a  crack,  overturning  the  buggy 
and  causing  an  explosion  which  seriously  injured  him.  The  crack  had  opened 
up  two  or  three  days  before  the  accident,  but  the  plaintiff  had  no  knowledge  of 
its  existence,  nor  was  it  claimed,  although  he  had  been  in  the  defendant's 
employ  seven  or  eight  months,  that  he  knew  or  had  reason  to  know  that  an 
explosion  would  result  from  the  sudden  contact  of  slag  with  water. 

Held,  that  a  judgment  in  favor  of  the  plaintiff  should  be  affirmed; 

That  the  accident  was  caused  by  the  failure  of  the  defendant's  representative  to 
keep  in  a  reasonably  safe  condition  the  ground  over  which  the  plaintiff  was 
obliged  to  pass  in  order  to  reach  the  place  where  he  was  to  do  his  work; 

That  the  danger  was  not  an  incident  of  the  plaintiff's  employment  and  did  not 
result  from  the  prosecution  of  the  work. 

Appeal  by  the  defendant,  The  Nichols  Chemical  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  2d  day  of 
July,  1900,  upon  the  verdict  of  a  jury  for  $1,250,  and  also  from  an 
order,  entered  in  said  clerk's  office  on  the  30th  day  of  June,  1900, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Charles  C.  Nodal  {Edmard  P.  Mowton  with  him  on  the  brief], 
for  the  appellant. 

F,  W,  Callin,  for  the  respondent. 
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HiBSCHBERG,  J.  : 

At  the  time  the  plaintiff  received  his  injury  he  was  working  for 
the  defendant.  The  latter  carries  on  the  business  of  smelting  ores 
at  Laurel  Hill,  Queens  county.  Marshy  grounds  adjoining  the  prem- 
ises are  used  for  the  dumping  of  the  hot,  semi-liquid  slag  or  dross 
which  remains  as  a  result  of  the  smelting  process.  This  dumping 
ground,  formed  by  the  slag,  had  been  two  or  three  years  in  process 
of  creation,  being  smoothed  off  as  it  cooled  and  hardened,  and  filled 
up  as  it  cracked,  so  as  to  form  a  space  of  considerable  extent,  esti- 
mated at  from  160  to  200  feet  square,  over  which  the  workmen 
were  required  to  wheel  iron  cars  or  "  buggies  "  full  of  the  hot  slag 
and  to  dump  them  at  the  outer  edges  of  the  ground.  The  evidence 
shows  that  the  action  of  the  tide  is  liable  to  cause  cracks  to  open  in 
the  dumping  ground,  especially  on  or  near  the  edges,  and  to  expose 
the  water,  and  that  the  hot  slag  may  be  emptied  slowly  into  such 
cracks  without  danger  of  explosion  from  contact  with  the  water,  but 
that  if  the  contents  of  the  "  buggy  "  is  suddenly  emptied,  steam  will 
be  generated  in  a  dangerous  quantity  and  an  explosion  occur.  Some 
of  defendant's  witnesses  testified  that  the  proper  course  to  pursue 
in  filling  the  cracks  was  to  first  empty  ashes  into  the  crack  before 
pouring  in  the  slag.  The  plaintiff  had  been  at  work  some  seven  or 
eight  months,  but  it  is  not  claimed  that  he  knew,  or  had  any  reason 
to  know,  that  a  dangerous  explosion  would  result  from  the  sudden 
emptying  of  slag  into  water. 

At  the  time  of  the  accident  the  dumping  ground  was  in  charge  of 
a  foreman  whose  duty  it  was  to  direct  the  men  where  to  dump  and 
to  keep  the  ground  in  good  condition.  A  crack  had  opened  up  two 
or  three  days  before  the  accident,  gradually  enlarging  and  widening, 
and  of  the  existence  of  which  the  plaintiff  had  no  knowledge.  Its 
precise  location  is  not  clearly  established,  but  there  is  evidence 
which  would  justify  the  belief  that  it  was  rather  in  the  center  of  the 
dumping  ground  than  at  the  edge.  On  the  27th  of  March,  1899, 
the  plaintiff  was  working  in  the  night  gang,  all  night,  the  accident 
occurring  before  daylight,  but  as  the  day  was  dawning.  He  had 
been  emptying  his  buggies  away  from  the  direction  of  the  crack, 
but  at  or  about  five  o'clock  he  was  directed  by  the  foreman  to  go  in 
the  opposite  direction,  and  on  the  first  trip  his  wheel  sunk  into  the 
crack,  suddenly  overturning  and  emptying  his  buggy,  an  explosion 
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immediately  following,  which  seriously  injured  him,  among  other 
things  entirely  destroying  the  sight  of  his  left  eye. 

The  learned  counsel  for  the  appellant  insists  that  the  risk  which 
the  plaintiff  encountered  was  incident  to  his  employment,  and 
invokes  the  rule  referred  to  in  O^ConneU  v.  Clark  (22  App.  Div. 
466,  467),  that  "  the  principle  of  a  safe  place  does  not  apply  where 
the  prosecution  of  the  work  itself  makes  the  place  and  creates  its 
dangers."  I  think  the  principle  does  apply  in  this  case,  and  under 
the  circumstances  as  they  must  be  assumed  to  have  been  found  by 
the  jury.  The  ground  selected  by  the  defendant  was  wet  and  sub- 
ject to  the  constant  action  of  the  tide.  This  created  a  danger  not 
obvious  to  the  ordinary  workmen,  and,  as  the  evidence  indicates, 
only  known  to  those  possessing  superior  knowledge  and  skill,  viz., 
that  a  dangerous  explosion  would  result  from  the  sudden  contact  of 
A  large  quantity  of  the  liquid  metal  with  water.  The  work  which 
the  plaintiff  was  required  to  perform  was  to  wheel  the  metal  from 
the  building  to  and  across  the  dumping  ground,  and  to  dump  it 
when  the  end  of  the  ground  was  reached.  This  work  did  not  cre- 
ate the  danger,  nor  in  a  legal  sense  did  it  make  "  the  place  "  over 
which  he  was  obliged  to  go,  so  as  to  absolve  the  master  from 
the  duty  of  exercising  ordinary  care  to  keep  it  safe.  He  was 
obliged  to  cross  this  dumping  ground  in  the  dark,  and  the  danger 
which  threatened  him  was  not  obvious,  nor  would  he  have  necessi^ 
rily  known  the  consequences  of  an  accident  had  he  seen  the  menace. 
The  danger  was  created  by  the  negligence  of  the  defendant's  repre- 
sentative to  whom  was  assigned  the  duty  of  keeping  in  a  reason* 
ably  safe  condition  the  ground  over  which  the  plaintiff  was  obliged 
to  pass,  in  order  to  reach  the  place  where  he  was  to  do  his  work. 
This  was  not  in  any  sense  a  detail  of  the  work,  and  the  duty  could 
not  be  delegated  so  as  to  relieve  the  defendant  from  the  conse- 
•qnences  of  non-performance.  The  cases  of  overhanging  rocks  and 
b.mks,  cited  by  the  appellant,  are  not  in  point.  There  the  danger 
is  created  by  the  workmen  themselves  in  undermining  the  material. 
Here  the  crack  was  not  created  by  the  dumping  of  the  slag,  although 
it  may  have  been  formed  at  a  place  where  slag  had  been  dumped 
two  or  three  years  before.  The  crack  was  formed  by  the  action  of 
the  tide,  and  had  no  connection  or  relation  with  the  work  in  pro- 
Afp.  Div.— Vol.  LIX.        11 
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greas,  excepting  to  open  up  a  dangerous  fissure  in  the  pathway 
which  the  workmen  were  obliged  to  travel  in  the  dark.  I  know  of 
no  case  where  it  has  been  held  that  a  master  owes  no  duty  to  exer* 
cise  care,  to  some  extent  at  least,  in  the  discovery  and  avoidance  of  so 
likely  a  danger,  and  one  which  would  be  fraught  with  such  serioua 
consequences. 

The  principle  which  distinguishes  this  case  from  those  where  the 
servant  assumes  the  risks  of  his  employment  is  illustrated  in  Pant- 
zar  V.  Tilly  Foster  Iron  Mining  Co.  (99  N".  Y.  368),  where,  as  here, 
the  danger  was  caused  by  the  action  of  the  elements.  Chief  Judge 
RuoBB  said  (p.  376) :  "  The  motion  "  for  a  nonsuit  "  assumes  that 
the  injury  to  the  plaintiff  occurred  solely  from  a  hazard  incident  to 
the  nature  of  the  employment,  and  not  from  a  cause  which  could 
have  been  foreseen  and  guarded  against  by  the  exerme  of  proper 
care  and  prudence  on  the  part  of  the  master.  This,  however,  was 
the  very  question  which  was  disputed  before  the  jury  and  decided  by 
it  adversely  to  the  appellant.  The  defendant's  contention  is  based 
upon  the  evidence  showing  that  it  is  the  nature  of  gneiss  rock  ta 
disintegrate  and  fall  from  time  to  time  at  unexpected  intervals 
through  the  action  of  the  elements  operating  upon  it ;  but  it  doea 
not  follow  from  this  fact  that  the  master  is  excused  from  using  proper 
precautions  to  protect  his  workmen  from  danger  known  to  the 
master  arising  from  snch  a  canse.  The  very  fact  that  the  material 
was  likely  to  fall  upon  and  injure  the  defendant's  servants  at  unex- 
pected times  imposed  upon  defendant  the  duty  of  inspection  and 
frequent  and  careful  examinations,  and,  upon  the  discovery  of  any 
indications  of  danger,  to  adopt  all  suitable  precautions  to  protect  its 
servants  from  injury.  The  rule  that  the  servant  takes  the  risk  of 
the  service  pre-supposes  that  the  master  has  performed  the  duties  of 
caution,  care  and  vigilance  which  the  law  casts  upon  him.     {Booth  v. 

B.  iSk  A,  a.  E.  Co. J  73  N.  Y.  38.)  It  is  those  risks  alone  which  can- 
not be  obviated  by  the  adoption  of  reasonable  measures  of  precau- 
tion by  the  master  that  the  servant  assumes."  (See,  also,  Buckley  v. 
Port  Henry  Iron  Ore  Co.,  17  N.  Y.  St.  Repr.  436 ;  affd.,  117  K  Y. 
645 ;  Cunningham  v.  SicUicm  Asphalt  Paving  Co.,  49  App.  Div. 
880 ;  Vanesse  v.  Catshurg  Coal  Co.,  159  Penn.  St.  403.) 

"  It  may,  we  think,"  said  the  Court  of  Appeals  in  McOovem  v^ 

C.  V.  R.  R.  Co.  (123  N.  Y.  280,  287),  "  be  l^d  down  as  a  general 
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rule  that  the  dangers  connected  with  such  a  business/'  that  is, 
employments  either  dangerous  in  themselves  or  made  so  by  the  care- 
lessness of  those  who  carry  them  on,  "  which  are  unavoidable,  after 
the  exercise  by  the  master  of  proper  care  and  pi'ecaution  in  guarding 
against  them,  are  risks  incident  to  the  employment  and  are  assumed 
by  those  who  consent  to  accept  employment  under  such  circum- 
stances. But  those  dangers,  which  are  known  and  can  be  mitigated 
or  avoided  by  the  exercise  of  reasonable  care  and  precaution  on  the 
part  of  those  carrying  on  the  business,  and  injuries  from  which  hap- 
pen through  neglect  to  exercise  such  care,  are  not  incident  to  the 
business,  and  the  master  is  generally  liable  for  damages  occurring 
therefrom." 

The  injury  in  this  case  came  from  the  neglect  to  exercise  care  in 
avoiding  a  danger  known  to  the  master  and  which  could  have  been 
easily  avoided,  and  which  affected  a  place  furnished  to  the  servant  to 
work  in.  For  such  neglect  the  master  is  liable  under  settled  and  well- 
established  rules.  The  case  was  submitted  to  the  jury  in  a  charge 
remarkably  favorable  to  the  defendant,  and  containing  no  errors 
available  to  it ;  the  damages  are  not  claimed  to  be  excessive,  and  the 
judgment  and  order  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Ln>iA  Whabp  Bbbwing  Company,  Respondent,  v.  The  Beookltk 
Wharf  and  Warehouse  Company,  Appellant. 

Dned — a  eowoeyanee  cf  l&ts  lying  "on  the  eoiterly  nde**  of  a  wharf  held  not  to  con- 

wy  the  wharf  or  the  acHdoent  land  under  wtter. 

In  1843  the  Atlantic  Dock  Company,  which  at  that  time  owned  all  the  land 
adjaoent  to  and  under  the  waters  of  what  is  now  known  as  the  Atlantic  basin 
in  the  borough  of  Brooklyn,  executed  a  deed  describing  the  land  conveyed  as 
all  the  lots  lying  "on  the  emterly  side  of  the  said  India  Wharf"  (not  then  con* 
fltnicted,  but  which  the  grantor  was  to  construct  and  keep  in  repair  at  its  own 
expense),  for  the  precise  location  of  which  reference  was  made  to  a  certain 
map.  The  habendum  clause  of  the  deed  contained  the  following  provision, 
"Hiljfeei,  however,  to  the  right  oftoay  in  common  with  others  over  the  streets  or 
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space  between  the  said  lots  and  the  outside  line  or  face  of  the  dock  on  the 
Basin  side  of  said  lots,  which  street  or  space  is  fifty  feet  wide."  The  deed 
also  recited  that  the  conveyance  was  made  upon  the  express  condition  that  the 
grantee  should  build  a  warehouse  on  the  lots  and  should  ''have  the  right  of 
laying  down  railways  from  each  of  the  said  lots  to  the  outside  line  of  said  dock 
in  such  manner  as  will  admit  carts  and  carriages  to  pass  over  them  with  con- 
venience and  so  as  not  to  obstruct  the  passageway; "  and  further,  that  the 
parties  of  the  first  part  **  reserve  io  themselves^  their  successors  or  assigns,  the 
right  to  all  dockage  or  wharfage  as  well  as  the  entire  control,  interest  and  income 
of  all  their  piers,  docks,  bulkheads  and  basin." 
Held,  that  the  deed  did  not  vest  in  the  grantee  the  fee  of  the  India  wharf  or  the 
title  to  the  lands  under  water  adjoining  said  wharf. 

■ 

Appeal  by  the  defendant,  The  Brooklyn  Wharf  and  Warehouse 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  26th  day  of  April,  1900,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Kings  County  Special  Term,  enjoining  the 
defendant  from  constructing  an  extension  to  a  pier,  and  directing 
the  removal  by  the  defendant  of  certain  piles  forming  part  of  such 
proposed  extension. 

John  M.  Bowers  [Latham  G.  Reed  with  him  on  the  brief],  for 
the  appellant. 

Henry  Yonge^  for  the  respondent. 

HiRSOHBEBG,  J.  : 

The  plaintiff  has  secured  a  judgment  perpetually  enjoining  the 
defendant  from  constructing  an  extension  to  pier  35  in  the  Atlantic 
basin,  in  the  borough  of  Brooklyn,  which  extension  is  designed  to 
connect  that  pier  with  the  shore  at  the  India  wharf.  This  judg- 
ment is  based  on  a  decision  finding  that  on  or  about  the  31st  day  of 
October,  1899,  the  defendant  entered  upon  the  slip  or  waterway  in 
the  Atlantic  basin  in  front  of  and  abutting  the  property  of  the 
plaintiff  described  in  the  complaint,  and  partially  constructed  a  pier 
in  said  slip  or  waterway  from  the  India  wharf  to  pier  35,  as  shown 
on  a  diagram  annexed  to  the  decision,  and  that  it  intends,  unless 
restrained  by  order  of  the  court,  to  continue  and  complete  the  con- 
struction of  such  pier ;  that  such  entry  by  the  defendant  and  partial 
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construction  of  the  pier  is  unlawful  and  illegal,  and  that  the  same 
was  done  without  the  consent  and  against  the  will  of  the  plaintiff, 
and  in  violation  of  the  rights  of  the  plaintiff  in  the  slip  or  waterway. 

It  appears  by  the  diagram  referred  to  and  other  maps  and  dia- 
grams in  evidence  that  the  Atlantic  basin  is  formed  by  two  piers, 
known  respectively  as  the  north  pier  and  the  south  pier,  running 
easterly  and  westerly,  and  which  shut  out  the  waters  of  the  harbor 
excepting  at  the  opening  between  the  piers.  Within  the  basin  so 
formed,  and  surrounding  it,  are  India  wharf  at  the  easterly  or  shore 
end  of  the  north  pier,  and  running  northerly  and  southerly,  CUnton 
wharf  at  the  westerly  or  shore  end  of  the  south  pier,  and  running 
northerly  and  southerly,  and  Commercial  wharf,  formerly  Conover 
street,  running  easterly  and  westerly  and  connecting  the  two  other 
wharves.  The  plaintiff's  property  abuts  the  India  wharf.  Two 
parallel  piers  in  the  basin  have  been  constructed,  one  known  as  No. 
34,  which  commences  at  the  wharf  in  front  of,  but  at  the  extreme 
northerly  end  of  plaintiff's  property,  and  juts  out  a  considerable  dis- 
tance in  the  water,  and  the  other  known  as  No.  35,  which  does  not 
commence  at  the  wharf,  but  some  150  feet  distant,  opposite  the 
center  of  plaintiff's  property,  and  thence  extending  into  the  basin, 
and  connected  with  pier  No.  34  at  the  easterly  end,  being  the 
end  nearest  the  India  wharf,  and  as  I  have  said,  150  feet  from  it. 
The  improvement  contemplated  by  the  defendant,  now  enjoined, 
consists  in  the  removal  of  this  connecting  band,  and  the  continu- 
ance  of  pier  35  through  the  water  of  the  basin  to  the  India  wharf, 
80  that  when  completed  there  will  be  two  disconnected  parallel 
piers  running  out  from  India  wharf  about  130  feet  apart,  instead 
of  as  now  so  connected  as  to  leave  the  water  open  in  front  of  the 
wharf,  between  the  wharf  and  what  I  have  called  the  connecting 
band.  The  practical  difference  effected  by  the  proposed  change 
will  be  that  whereas  there  is  now  a  wharf  over  400  feet  in  width  in 
front  of  the  plaintiff's  property,  alongside  of  which  boats  can  lie, 
this  will  be  broken  in  two  by  the  pier  extension,  leaving  about  200 
feet  of  wharf  front  on  one  side  of  pier  35  and  about  130  feet  on  the 
other.  The  difference  is  of  material  value  to  the  plaintiff  and  fully 
justifies  the  interference  of  the  court  if  its  accomplishment  involves 
the  infringement  of  plaintiff's  rights. 

The  India  wharf  was  formerly  fifty  feet  in  depth ;  that  is,  from 
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Its  easterly  side  to  the  water,  but  this  has  been  reduced  by  con- 
vention and  conveyance  to  forty  feet.  In  the  complaint  the  plain- 
tiff alleges  title  in  fee  to  its  property  by  descriptions  which  locate 
it  easterly  of  the  easterly  line  of  India  wharf,  and  as  bounded  by 
and  along  such  easterly  line,  but  alleges  in  addition  that  it  is  and 
has  been  for  many  years  past  the  owner  in  fee  and  in  possession  of 
the  India  wharf  itself,  and  of  the  abutting  lands  under  water.  In 
addition  to  the  fee  so  claimed,  the  plaintiff  claims  in  the  complaint 
to  be  seized  and  possessed  of  a  '^  dominant  easement  pertinent*  to  the 
said  premises  "  to  have  the  slip  and  wharf  kept  open  and  used  for 
the  purpose  of  a  waterway  for  the  approach,  despatch,  loading  and 
unloading  of  vessels,  with  the  right  of  unimpeded  passage  through 
the  basin,  and  unimpeded  access  to  the  premises. 

The  title  of  both  plaintiff  and  defendant  is  derived  from  a  com- 
mon grantor,  the  Atlantic  Dock  Company,  incorporated  by  chapter 
216,  Laws  of  1840.  The  plaintiff's  property  was  conveyed  by  that 
company  to  Nathaniel  Griswold  in  two  deeds,  one  dated  July  30, 
1842,  and  the  other  November  24,  1842.  The  first  deed  covered 
all  the  lots  adjoining  and  easterly  of  the  India  wharf,  the  entire 
front  from  Conover  street  to  the  north  pier.  The  second  deed  cov- 
ered adjoining  lots  lying  easterly  of  those  first  conveyed.  The  first 
conveyance  is  the  only  one  directly  bearing  on  the  rights  or  claims 
under  consideration.  It  describes  the  property  as  ^^  all  and  singular 
those  certain  twenty-five  lots,  pieces  or  parcels  of  ground  situate, 
lying  and  being  in  the  Sixth  Ward  of  the  City  of  Brooklyn,  being 
respectively  adjoining  each  other  on  the  easterly  side  of  India 
Wharf  of  the  property  of  the  said  parties  of  the  first  part,  and  known 
and  distinguished  as  lots  numbers  *  *  *  on  a  certain  map  of 
the  said  parties  of  the  first  part  inscribed  *  Map  of  Property  in  the 
6th  Ward  of  the  City  of  Brooklyn,  Port  of  New  York,  belonging  to 
the  Atlantic  Dock  Company,  surveyed  September,  1841,  by  Willard 
Day,  City  Surveyor,'  »  »  »  which  said  twenty-five  lots  com- 
pose all  the  lots  lying  on  the  easterly  side  of  the  said  India  Wharf, 
and  for  the  precise  locality  of  each  of  the  said  lots  reference  is 
hereby  made  to  the  said  Map,  which  Map  is  filed  in  the  office  of  the 
Clerk  of  the  County  of  Kings."  The  deed  contains  the  following 
habendum:  "To  have  and  to  hold  the  above  granted,  bargained 
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and  described  premiees,  with  the  appurtenances,  nnto  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  to  his  and  their  own  proper 
use,  benefit  and  behoof  forever,  sviject  however,  to  the  right  of 
way  in  comancn  with  others  over  the  streets  or  space  between  the 
said  lots  and  the  outside  line  or  face  of  the  dock  on  the  Basin  side 
of  said  lots,  which  street  or  space  is  fifty  feet  wide  as  laid  down  on 
their  said  Map  and  the  grant  and  conveyance  hereby  made  are 
made  upon  the  exp7*e88  condition  that  when  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators  or  assigns,  shall 
erect  and  bnild  a  store  or  warehouse  on  any  one  or  more  of  said 
lots,  that  the  first  or  ground  floor  of  the  same  shall  be  raised  or  car- 
ried up  to  five  feet  above  ordinary  level  of  high  water  mark  or  line 
and  that  the  owner  or  owners  of  any  such  store  or  warehouse  when 
erected  shall  have  the  right  of  laying  down  railways  from  each  of 
the  said  lots  to  the  outside  line  of  said  dock  in  such  manner  as  will 
admit  carts  and  carriages  to  pass  over  them  with  convenience  and 
so  as  not  to  obstruct  the  passage  way."  Then  follow  minute  require- 
ments as  to  the  size,  height,  number  of  stories,  height  of  respective 
stories,  character,  design,  strength  and  quality  of  material  of  the 
stores  and  warehouses  to  be  erected,  followed  by  this  clause :  ^^  The 
owner  or  owners  of  any  such  store  or  warehouse  when  erected  shall 
have  the  right  of  laying  dow^i  railways  from  each  the  said  pier 
lots  to  the  outside  line  of  said  pier  or  dock  in  such  manner  as  vrill 
admit  carts  and  carriages  to  pass  over  them  with  convenience  and 
so  as  not  to  obstruct  the  passage  way.  When  any  such  store  or 
warehouse  shall  have  been  built  as  aforesaid  on  anv  of  said  lots,  the 
same  shall  not  be  used  or  occupied  by  any  owner  or  occupant  for 
the  purpose  of  carrying  on  any  distillery,  brewery,  oil  factory,  glass 
factory,  fur  factory,  gas  works,  slaughter  house,  smith  shop,  carpen- 
ters or  machine  shops,  foundry  or  any  other  manufactory  or  branch 
of  business  which  shall  be  deemed  a  nuisance.  The  said  parties  of 
the  first  part  reeeroe  to  themselvesj  their  successors  or  assigns,  the 
right  to  all  dockage  or  wha/rfage  as  well  as  the  entire  controly  inter- 
e^t  and  income  of  all  their  piers,  docks,  bulkheads  and  hamij  and 
hereby  obligate  and  bind  themselves,  their  successors  or  assigns,  to 
keep  the  said  piers,  docks  and  bulkheads  in  repair  at  their  own 
proper  costs  and  expense,  and  to  grade  the  said  lots  up  to  two  feet 
above  ordinary  high  water  mark  or  line." 
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On  the  29th  day  of  December,  1847,  the  Atlantic  Dock  Com- 
pany conveyed  to  the  executors  of  Griswold,  by  deed  containing; 
covenants  of  title  in  the  grantor,  the  strip  aboat  ten  feet  in  width 
across  and  along  the  easterly  side  of  India  wharf,  thus  reducing- 
the  wharf  to  its  present  depth  or  width,  as  a  "  street  or  space,"  of 
forty  feet.  On  August  23,  1889,  said  Atlantic  Dock  Company 
released  the  India  Wharf  Storage  Company,  predecessor  in  interest 
and  title  of  the  plaintiff,  from  the  restriction  as  to  the  erection  and 
maintenance  of  a  brewery,  under  terms  and  conditions  not  material 
to  the  inquiry.  In  this  release  the  lots  now  belonging  to  the  plain- 
tiff  are  referred  to  as  "  certain  lots  of  land,  fronting  on  India^ 
Wha/rfdX  the  Atlantic  Basin  in  the  City  of  Brooklyn,"  and  the: 
strip  referred  to  as  "  a  certain  strip  or  parcel  of  land  ten  feet  in 
width  of  and  from  said  Indm  WJia/rf  in  front  of  and  adjoining  the^ 
said  lots." 

The  plaintiff  put  in  evidence  an  indenture  or  agreement  made 
on  the  1st  day  of  June,  1848,  by  the  Atlantic  Dock  Company  as. 
parties  of  the  first  part  with  one  Conklin  Brush,  for  his  benefit  and 
that  of  the  others  to  whom  the  company  had  sold  lots  fronting  on 
the  Atlantic  basin  and  all  others  to  whom  it  might  thereafter  sell 
lots,  to  the  effect  '*  that  the  rates  of  wharfage  and  dockage  to  be 
charged  by  the  said  parties  of  the  first  part^br  the  v^e  of  said  basin^ 
and  surrowndmg  piers  and  wha/roee  shall  not  exceed  the  customary 
rates  of  dockage  and  wharfage  charged  in  New  York  and  Brook- 
lyn, and  that  they  will  excavate  said  basin  and  keep  the  said  piera 
and  wharves  in  good  repair  as  hereinafter  mentioned,  *  *  *- 
it  being  expressly  understood  that  the  said  parties  of  the  first  part 
reserve  the  full  right  and  authority  at  all  times  to  prevent  mer- 
chandise and  other  articles  from  remaining  an  unreasonable  time 
on  said  wharves  after  being  landed,  or  from  unnecessarily  obstruct- 
ing the  free  passage  over  and  along  the  same ;  and  further,  that 
the  said  parties  of  the  first  part  shall  and  will  within  four  years 
from  the  date  of  these  presents  excavate  to  the  depth  of  low  water 
by  16  feet  on  Commercial  Wharf,  of  20  feet  on  the  South  Pier  and 
of  25  feet  on  the  North  Pier,  with  a  gradual  ascent  from  said  piers  to 
said  Commercial  Wharf,  the  whole  of  said  basin  south  of  a  line 
drawn  parallel  with  India  Wharf  and  distant  300  feet  southwardly 
therefrom,  and  that  they  will  also  at  all  times  maintain  said  depth 
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and  keep  said  basin  and  siirronnding  piers  and  wharves  in  good 
repair." 

At  the  time  of  the  deeds  to  Griswold  the  basin  itself  had  not  been 
constrncted.  It  was  admitted  that  the  basin  was  erected,  and  the 
piers  which  formed  it  were  built  between  1842  and  1845.  These, 
with  the  three  wharves  heretofore  mentioned,  constituted  the  "  sur- 
Tomiding  piers  and  wharves  "  referred  to  in  the  document  last  quoted 
from.  The  India  wharf  was  not  built  until  1845.  Since  then  the 
Atlantic  Dock  Company  or  its  successors  have  built  four  central 
piers  in  the  basin,  Nos.  34  and  35,  reaching  from  India  wharf  on  the 
easterly  side  of  the  basin,  and  two  similar  piers,  Nos.  36  and  87, 
reaching  from  Clinton  wharf,  the  westerly  side  of  the  basin.  The 
two  last  named  were  originally  constructed  with  a  connecting  link, 
only  one  of  them  abutting  against  the  wharf,  and  the  link  was  after- 
wards  removed  and  direct  connection  established.  The  precise  dates 
of  the  erection  of  these  central  piers  do  not  appear.  The  presi- 
dent of  the  plaintiff  company  testified  that  Nos.  34  and  35  were  con- 
strncted after  1886.  He  was  officially  connected  with  the  India 
Wharf  Storage  Company  at  the  time,  and  further  testified  that  these 
piers  were  built  with  the  knowledge  of,  and  without  protest  from, 
that  company.  !Nor  does  it  appear  that  at  any  time  prior  to  the 
commencement  of  this  action  the  Atlantic  Dock  Company  or  the 
defendant  as  its  successor  was  opposed  by  the  owners  and  occupants 
of  the  property  surrounding  the  basin  in  its  acts  of  ownership  and 
control  as  exercised  in  building  piers,  collecting  dockage  and  gen- 
erally managing  the  business  of  the  wharves,  piers  and  basin.  By 
the  act  incorporating  the  Atlantic  Dock  Company,  the  incorporation 
-was  declared  to  be  "  for  the  purpose  of  erecting,  building  and  main- 
taining docks,  bulkheads,  piers,  basins,  dry  dock,  foundries  and 
warehoDses  for  commercial  uses  in  the  Bixth  ward  in  the  city  of 
Brooklyn,  in  the  county  of  Kings,  and  within  the  line  established 
by  law  for  the  erection  of  docks  and  bulkheads,  and  to  receive 
reasonable  dockage  and  wharfage  from  all  persons  using  the  same." 
The  Atlantic  Dock  Company  conveyed  to  the  defendant,  a  corpora- 
tion created  for  the  like  purpose,  all  its  property,  rights  and  inter- 
eets  in  the  premises,  including  the  basin,  wharves,  piers  and  privi- 
leges in  ample  terms  by  deed  dated  January  26,  1895. 
App.  Div.— Vol.  LIX.        12 
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By  chapter  484  of  the  Laws  of  1836,  the  Legislature  conferred 
upon  several  individuals,  including  the  grantors  of  the  Atlantic  Dock 
Company  and  their  heirs  and  assigns,  the  right  ^^  to  erect,  construct 
and  maintain  one  or  more  wharves,  docks,  bulk-heads  and  piers,  on 
the  land  under  water  in  front  of  their  lands  in  the  city  of  Brooklyn, 
but  such  docks,  wharves  and  bulk-heads  shall  not  extend  into  the 
East  river  beyond  "  a  line  fixed  and  designated  by  the  act.  In  1841 
the  Atlantic  Dock  Company  had  acquired  by  various  conveyances 
the  fee  to  all  the  lands  in  question  in  this  action,  including  the  lands 
under  the  water  in  front  of  the  premises  and  all  water  rights  apper- 
taining to  the  same ;  and  thereafter,  by  chapter  268  of  the  Laws  of 
1841,  the  Legislature  amended  the  act  of  1836  by  enacting  that  "  it 
shall  be  lawful  for  the  present  owners  of  all  the  land  lying  along 
high  water  mark,  from  the  foot  of  Butler  street  on  the  East  river, 
to  Red  Hook  point,  and  their  heirs  and  assigns,  to  erect,  construct 
and  maintain  one  or  more  wharves,  docks,  bulkheads  and  piers  on 
the  land  under  water  in  front  of  the  exterior  line  provided  in  and 
by  the  act  hereby  amended,  and  extending  as  far  out  in  the  East 
river  as  the  following  line,  that  is  to  say,"  a  line  beyond  the  piers 
which  mark  the  river  boundary  of  the  Atlantic  basin.  Streets  had 
been  laid  out  upon  the  premises  in  question  and  designated  upon  the 
commissioners'  map,  but  the  use  of  the  property  for  that  purpose 
was  discontinued  by  chapter  248  of  the  Laws  of  1846,  and  the 
owner's  right  confirmed  to  "  sell,  convey,  build  upon  or  otherwise 
improve  and  use  the  lands  *  *  *  in  the  same  manner  and  with 
the  like  effect  as  if  the  same  had  never  been  laid  down  and  desig- 
nated upon  the  said  map  as  public  streets." 

In  Wetmore  v.  BrooJdAfn  Gas  Light  Co.  (42  N.  Y.  384)  the 
Court  of  Appeals  held  that  the  public  have  no  right  to  use  wharves 
erected  by  the  owners  of  land  adjacent  to  the  navigable  waters  of 
the  East  river,  within  the  permanent  water  line  of  the  city  of 
Brooklyn,  notwithstanding  such  wharves  extend  beyond  low-water 
mark  and  were  erected  without  the  consent  of  the  State.  If  the 
erection  of  such  structures  without  legislative  consent  was  void,  the 
violation  affected  the  right  of  the  State  alone  and  not  of  any  indi- 
vidual. "  These  structures,"  said  Judge  Gbover  (p.  391)  "  were 
wholly  within  the  water  line  of  the  city  of  Brooklyn,  as  established 
by  the  legislature  in  1836,  Laws  of  that  year,  chapter  484.     The 
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defendant  showed  a  perfect  title  to  the  upland  to  high  water  mark, 
adjacent  to  the  wharf,  and  also  to  the  land  between  high  and  low 
water  mark.  The  public  never  had  any  right  of  landing  upon  these 
lands  of  the  defendant  or  of  crossing  or  in  any  way  using  the  same 
for  any  purpose.  The  public  right  upon  the  Brooklyn  side  was 
confined  to  that  of  navigating  the  river." 

In  Dmrniea  v.  Elmira  Bridge  Co.  (41  App.  Div.  339,  340)  this 
<;ourt  said,  per  Hatch,  J.,  of  the  lands  and  wharves  of  the  defend- 
ant herein :  "  In  June,  1896,  the  Brooklyn  Wharf  and  Warehouse 
Company  was  the  owner  of  certain  property  adjacent  to  the  water 
front  of  the  East  river,  in  the  borough  of  Brooklyn.  The  wharf 
and  the  property  adjacent  were  used  in  connection  with  piers  for 
the  purpose  of  unloading  merchandise  from  vessels  and  the  delivery 
of  merchandise  thereto  for  shipment.  In  normal  condition  this 
property,  wharf  and  piers,  was  used  by  the  general  public  for  the 
purpose  of  the  business  usually  carried  on  at  such  places.  The 
property,  however,  was  private,  and  the  right  of  the  public  therein 
was  as  licensees.  ( Wetmore  v.  The  Atlantic  White  Lead  Co,^  37 
Barb.  70 ;  Wetm(yre  v.  The  BrooMyn  Oaa  Light  Co,,  42  N.  Y.  384.) 
In  this  respect  the  character  of  the  public  right  is  somewhat  differ- 
ent from  that  which  obtained  in  the  city  of  New  York,  where  the 
docks  partake  of  the  character  of  a  public  street.  {Ddaney  v. 
Pennsylvania  JS.  B.  Co.,  78  Hun,  393.)  " 

The  docks  in  question,  as  has  been  seen  by  the  acts  cited,  have 
been  built  with  legislative  sanction,  and  the  defendant  has  such 
sanction  for  their  proper  and  necessary  extension  unless  in  some 
way  the  right  has  been  lost  by  the  course  of  dealing  with  the  plain- 
tiff and  its  grantors.  Indeed  the  learned  counsel  for  the  plaintiff 
concedes  in  his  brief  "  that  up  to  1842  the  Atlantic  Dock  Company 
had  the  right  to  fill  up  out  to  the  exterior  line  every  part  of  the 
Atlantic  Basin  ; "  but  he  claims  that  under  the  deed  to  Griswold  the 
latter  became  seized  of  the  fee  in  India  wharf,  "  and  of  any  title 
then  possessed  or  subsequently  acquired  by  the  Atlantic  Dock  Com- 
pany to  the  lands  under  water  in  the  Basin  adjoining  said  wharf." 
The  soundness  of  this  claim  measures  and  determines  the  plaintiff's 
right  to  maintain  the  judgment  appealed  from. 

The  deed  to  Griswold  does  not  convey  the  fee  of  India  wharf. 
It  is  unnecessary  to  analyze,  or  refer  to  in  detail,  the  many  cases 
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cited  relating  to  the  conditions  under  which  the  fee  of  property  sold 
has  been  held  to  extend  to  the  center  of  a  street,  highway  or  stream^ 
or  even  to  include  the  whole,  as  in  every  instance  the  result  is- 
reached  by  the  ascertainment  of  the  object  and  intent  of  the  convey- 
ance as  indicated  by  its  terms.  In  the  early  case  of  Jackson  v^ 
Hathaway  (15  Johns.  447)  it  was  held  that  a  conveyance  by  metes- 
and  bounds  which  did  not  take  in  the  highway  carried  with  it  the 
fee  to  no  part  of  the  road,  although  the  rule  was  acknowledged  that 
where  property  is  bounded  "  along  a  highway,  or  upon  a  highway,, 
or  running  to  a  highway,  there  is  reason  to  intend  that  the  parties 
meant  the  middle  of  the  highway ;  but  in  this  case  the  terms  of 
description  necessarily  exclude  the  highway."  In  Haherman  v^ 
Baker  (128  N.  Y.  253)  Judge  Gray  said  (p.  258):  "Where  the 
highway  divides  two  properties  the  owner  of  each  abutting  piece  is- 
presumed  to  own  to  the  centre  of  the  way.  The  presumption  \& 
based  on  the  idea  that  the  adjacent  owners  originally  contributed 
the  land  for  the  road,  and  this  presumption  assumes  that  nothing^ 
militates  against  it  in  the  facts  of  ownership.  But  if  the  grant  of 
the  abutting  property  went  only  to  the  side  of  the  road,  or  tlie  pub- 
lic authorities  are  vested  with  the  right  to  the  soil  of  the  street,  the 
presumption  cannot  exist.  {Dunham  v.  WUliains^  37  N.  Y.  251.)"" 
In  the  case  of  a  marginal  road,  wholly  upon  the  grantor's  land,  a- 
conveyance  of  all  the  land  would  carry  with  it  the  entire  road  in 
the  absence  of  evidence  of  a  contrary  intention,  because  "  as  to  the 
grantor,  the  control  and  beneficial  use  of  the  road  have  ceased  to 
be  of  importance,  but  to  the  grantee  they  must  be  important,  if  not 
essential,  for  many  patent  reasons."  In  the  head  note  to  Mott  v. 
Mott  (68  N.  Y.  246)  the  true  rule  is  satisfactorily  expressed,  viz. : 
"  The  question  whether,  where  lands  are  granted  bounded  upon  a- 
highway  or  stream  not  navigable,  the  title  passes  to  the  center  of 
the  highway  or  stream,  is  one  of  intenty  and  while  the  presumption 
is  of  an  intent  to  pass  the  title  —  which  will  prevail  unless  by  the 
terms  of  the  grant  or  by  necessary  implication  the  highway  or  stream 
is  excluded  —  yet  the  intent  is  to  be  gathered  from  the  description, 
of  the  premises  in  connection  with  the  other  parts  of  the  grant,  and 
by  reference  to  the  situation  of  the  lands  and  the  condition  and 
relation  of  the  parties  to  the  lands  conveyed  and  to  other  lands  ift 
the  vicinity ;  and,  if  an  intent  to  exclude  the  highway  or  stream. 
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appears  from  the  terms  of  the  grant,  as  interpreted  and  IHnstrated 
by  the  surrounding  circumstances,  the  title  does  not  pass." 

I  find  no  difficulty  whatever  in  ascertaining  from  the  Griswold 
deed  an  intention  to  exclude  from  the  grant  the  conveyance  of  the 
India  wharf,  not  then  constructed,  but  which  the  grantor  was  after- 
wards to  construct  at  its  own  expense.  The  property  conveyed  was 
certain  lots  "  lying  on  the  easterly  side "  of  the  wharf,  reference 
being  made  to  a  map  on  file  "  for  the  precise  locality  "  of  the  lots, 
and  which  when  examined  shows  that  the  lots  take  in  no  portion  of 
the  wharf.  Moreover,  the  grantor  expressly  reserves  to  itself  and 
its  successors  or  assigns  the  entire  interest  in  the  wharf  as  well  as 
the  entire  control  and  income,  thus  negativing  every  presumption 
tliat  the  description  was  intended  to  include  the  wharf,  were  such 
presumption  at  all  possible.  And  it  is  especially  significant  that  in 
this  reservation  the  property  reserved  is  referred  to  as  "  their "  — 
the  grantors'  —  piers,  docks,  bulkhead  and  basin.  It  is  true  the  con- 
veyance is  made  "  subject "  to  a  right  of  way  in  common  with 
others  over  the  space  where  the  wharf  is  to  be  constructed,  but  the 
effect  is  no  greater  than  if  the  language  had  been  "  together  "  with 
a  right  of  way  instead  of  "  subject "  to  it.  The  rights  which  Gris- 
wold obtained  in  the  wharf  are  very  carefully  measured  in  the  deed. 
He  acquired  the  fee  of  the  lots,  a  right  of  way  upon  the  wharf  in 
•common  with  others,  and  the  privilege  when  stores  should  be  built 
of  laying  railways  from  the  lots  to  the  water's  brink,  but  the  dock 
oompany  reserved  the  wharves  first  by  not  deeding  them,  and 
■fiecondly  by  reserving  the  entire  control,  interest  and  income  in  and 
of  them,  coupled  with  the  right  to  collect  dockage  and  wharfage, 
and  a  perpetual  obligation  to  keep  them  in  repair  at  its  own  proper 
cost  and  expense.  The  documents  in  the  case  all  tend  to  establish 
that  they  were  reserved  for  explicit  purposes  of  trade  and  com- 
merce to  which  ownership  is  a  valuable  if  not  a  necessary  incident. 
The  situation  is- very  different  from  that  found  by  Judge  Gray  in 
Haherrruin  v.  Baker  {supra),  where  the  control  and  beneficial  use 
of  the  road  have  ceased  to  be  of  importance  to  the  grantor.  It 
would  require  very  clear  and  precise  words  of  grant  to  indicate  an 
intention  to  part  with  the  title  to  property  not  yet  in  existence,  but 
which  the  grantor  binds  himself  to  build  at  his  own  expense,  to 
keep  forever  in  good  order  under  the  like  charge,  and  to  the  end 
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that  he  may  enjoy  the  beneficial  uses  which  may  be  incident  to  the 
entire  control  of  the  property,  the  entire  interest  therein  and  the 
entire  income  to  flow  therefrom,  and  especially  is  this  so  when  in 
the  grant  he  alludes  to  such  property  as  still  his  own. 

If  the  plaintiff  has  no  title  to  the  wharf,  the  judgment  cannot  be 
sustained  on  the  theory  of  any  easement  acquired  by  prescription. 
The  case  is  barren  of  evidence  of  the  acquisition  of  any  easement  aa 
lot  owner  adversely  to  the  defendant's  title.  Undoubtedly  the 
plaintiff  and  itp  grantors  have  used  the  wharf  in  loading  and  unload- 
ing vessels,  paying  to  the  defendant  its  charges  for  dockage  and 
wharfage,  and  the  improvement  contemplated  in  no  way  involves  a 
future  deprivation  of  the  privilege.  There  is  no  proof  that  the 
wharf  will  not  be  abundantly  adequate  to  accommodate  the  reason- 
able requirements  of  the  plaintiff's  business  after  pier  35  is  extended, 
or  that  there  will  not  be  sufficient  room  to  berth  any  boat  likely  to 
come  there.  The  service  which  the  plaintiff  has  a  right  to  exact  of 
the  defendant  in  connection  with  the  Atlantic  basin,  the  extent  of 
the  plaintiff's  right  to  the  use  of  the  waters  of  that  basin  and  ta 
navigate  the  same  with  access  unimpeded  to  and  from  the  channel 
of  the  river,  are  not  now  the  subject  of  investigation.  All  that  is 
decided  is  that  the  plaintiff  is  not  the  owner  of  the  wharf,  and  that 
it  has  acquired  no  prescriptive  right  to  prevent  the  defendant  from 
constructing  such  a  pier  as  the  legitimate  business  of  the  basin 
demands,  and  which  can  be  constructed  without  interference  with 
the  rights  expressly  granted  to  the  plaintiff,  or  necessarily  implied 
from  the  manifest  purposes  of  the  grant  and  the  contractual  and 
other  relations  of  the  parties. 

The  judgment  should  be  reversed. 

All  concurred,  except  Jenks,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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Thsbesa  Irwin,  as  Administratrix  of  Alfred  J.  Ibwin,  Deceased, 
Respondent,  v.  The  Beooklyn  Heights  Railroad  CompanYj 
Appellant. 

IfeffUgence — injury  oecasianed  by  a  motorman  iHth  drfeetiw  sight  running  Ms  car- 

against  the  conductor  cf  another  ca/r. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  a  conductor 
on  the  defendant's  railroad,  who,  while  adjusting  the  fender  at  the  rear  of  his 
car,  was  killed  by  a  car  running  into  him,  the  motorman  of  the  colliding  car, 
who  had  been  in  the  defendant's  employ  about  a  year,  testified  that  the  acci- 
dent was  due  to  his  defective  eyesight,  although  it  appeared  that  he  could  see 
the  decedent's  car,  which  was  illuminated.  He  further  testified  that  he  had 
had  two  previous  collisions,  which  were  also  due  to  the  same  cause,  and  that 
he  had  explained  this  fact  to  the  inspectors  or  officers  of  the  defendant. 

Hddj  that  the  evidence  was  sufficient  to  support  a  conclusion  that  the  motorman 
was  not  physically  competent,  and  that  the  accident  was  caused  thereby,  and 
that  the  defendant  could  and  would  have  discovered  his  condition  in  the  exer- 
cise of  reasonable  diligence. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
7th  day  of  July,  1900,  upon  the  verdict  of  a  jury  for  $3,500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  11th  day  of 
July,  1900,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

jP.  /S.  Dvdley^  for  the  appellant. 

Thomas  F.  Magner^  for  the  respondent. 

HiBSOHBBRO,  J. : 

This  case  is  essentially  different  from  Engdha/rdt  v.  Ddawwre^  L. 
<fe  W.  R.  R.  Co.  (78  Hun,  688).  In  that  case  it  was  determined 
that  the  engineer's  nearsightedness  in  no  way  contributed  to  the 
accident.  The  accident  occurred  because  he  ran  his  engine  too  near 
to  the  main  track.  The  evidence  was  to  the  effect  that  his  vision 
was  perfectly  good  for  a  distance  of  850  feet,  but  as  a  matter  of  fact 
he  ran  his  engine  to  within  a  very  few  feet  of  the  main  track,  and 
remained  there  until  the  collision  occurred.    The  court  said  (p.  590) : 
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*'  It  was  necessary  for  him  to  see  but  a  very  few  feet  to  determine 
liow  near  he  was  to  the  main  track  at  the  time  of  the  collision. 
He  was,  undoabtedly,  gailty  of  negligence  in  ranning  his  engine 
80  near  the  main  track.  The  deceased  and  one  of  the  brakemen 
were  on  the  engine  when  it  was  run  down  to  the  place  of  the 
collision,  and  they  do  not  seem  to  have  discovered  the  proximity 
of  the  engine  to  the  main  track.  It  cannot,  with  any  propriety,  be 
<;laimed  that  the  accident  resulted  from  any  defect  in  the  engineer's 
eyesight." 

In  this  case  the  defendant's  motorman,  Holmes,  ran  into  a  car 
-which  was  standing  at  the  time  on  the  track  in  front  of  the  car 
-which  he  was  operating.  The  plaintifiPs  decedent  was  the  corductor 
of  that  car,  and  his  car  should  liave  reached  Greenpoint  ferry  jQrst. 
Holmes'  car,  however,  got  there  first,  but  he  let  the  car  in  charge  of 
the  plaintifiPs  decedent  start  first  on  the  return  trip,  he  immediately 
following.  After  crossing  Franklin  street,  beyond  the  circuit 
l:)reaker,  the  plaintifPs  decedent  stopped  his  car  and  went  to  the  rear 
of  it  to  adjust  the  fender  properly  for  the  return  trip,  and  while  he 
was  BO  doing  Holmes  ran  his  car  against  him  and  killed  him.  Holmes 
testified  on  the  trial  that  the  accident  was  due  to  his  defective  eye- 
idght.  It  occurred  at  night,  when  it  is  true  he  could  see  the  car 
jihead  of  him,  which  was  illuminated,  but  it  was  a  fair  question 
for  the  jury  whether  he  could  see  a  man  standing  by  the  fender  and 
to  some  extent  obscured  by  reason  of  his  position,  and  whether  such 
an  accident  would  have  been  likely  to  occur  had  Holmes  possessed 
normal  vision. 

Holmes  testified  that  he  could  not  see  the  plaintiff's  decedent ; 
that  for  a  great  many  years  he  had  suffered  from  defective  eyesight ; 
that  he  could  see  nothing  with  his  right  eye ;  that  the  sight  of  his 
left  eye  was  seriously  impaired,  and  that  he  would  pass  people  in  the 
street  who  would  speak  to  him  but  he  could  not  recognize  them. 
The  accident  occurred  in  January,  1895,  at  which  time  he  had  been 
about  a  year  in  the  defendant's  employ.  He  testified  that  he  had 
two  accidents  prior  to  the  one  in  question,  both  occurring  at  night, 
one  six  or  seven  months  before,  when  he  ran  into  a  wagon  ahead  of 
him,  because  he  was  unable  to  see  it,  and  one  only  two  or  three 
months  before,  when  he  ran  into  a  milk  truck,  because  he  did  not 
«ee  it  until  he  hit  it    He  admitted  that,  on  the  investigation  of 
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that  collision  by  the  inspectors  or  officers  of  the  company,  he 
explained  to  them  that  the  collision  occurred  because  of  his  ina- 
bility to  see.  He  appears  to  have  been  suspended  then,  but  was 
afterwards  restored  to  his  position  because  no  charges  or  complaint 
was  made. 

It  appears  that  he  made  no  distinct  statement  to  the  officers  of 
the  defendant  to  the  effect  that  his  eyesight  was  defective,  and  there 
is  general  evidence  tending  to  show  his  competency  to  operate  a  car ; 
but  the  proof  was  certainly  sufficient  to  take  the  case  to  the  jury,  and 
if  credited,  to  support  a  conclusion  that  he  was  not  physically  com- 
petent, that  the  accident  was  caused  thereby,  and  that  the  defendant 
could  and  would  have  discovered  his  condition  in  the  exercise  of 
reasonable  diligence. 

The  judgment  and  order  should,  therefore,  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs  ;  Sewell, 
J.,  not  sitting. 


Helenb  M.  Ryan,  Appellant,  v.  Henby  H.  Preston  and  Others, 

Respondents. 

Biqfcle  pcUhi  —  thejf  impose  no  additional  burden  upon  a  highway  —  the  Bicyde  Law 
i$  eanMtitutional  ae  regards  abutting  otonera  —  the  cUmse  limiting  their  use  to 
lieeneed  bicydeTa  not  considered. 

Chapter  152  of  the  Laws  ot  1899,  as  amended  by  chapter  640  of  the  Laws  of 
1900,  authorizing  the  maintenance  of  bicycle  sidepaths  on  public  highways, 
does  not  impose  any  additional  burden  upon  the  use  of  the  highway,  and  is 
not  unconstitutional,  as  against  an  owner  of  land  abutting  on  the  highway,  as 
being  an  appropriation  of  her  property  without  due  process  of  law  and  for  a 
public  use  without  just  compensation. 

The  fact  that  the  use  of  the  sidepath  will  interfere  to  some  extent  with  the 
practice  of  hitching  horses  in  the  highway  in  front  of  the  abutting  owner's 
premises,  does  not  render  the  statute  unconstitutional. 

QucBre,  as  to  the  validity  of  the  limitation  of  the  use  of  the  paths  to  licensed 
bicycle  owners. 

Appsax  by  the  plaintiff,  Helene  M.  Ryan,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clert  of  the  county  of  Suffolk  on  the  13th  day  of  June,  1900, 
App.  Div.— Vol.  LIX.        13 
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upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Suffolk 
Special  Term  disniiseing  the  complaint  upon  the  merits. 

Frederick  E.  Crcme^  for  the  appellant. 

Tiinothy  M.  Qriffi/ng^  for  the  respondents. 

HiBSCHBBBO,  J. : 

This  action  is  brought  against  the  bicycle  sidepath  commissioners 
for  Suffolk  county,  appointed  pursuant  to  the  provisions  of  chapter 
152  of  the  Laws  of  1899,  as  amended  bv  chapter  640  of  the  Lawa 
of  1900.  The  relief  sought  is  a  judgment  declaring  those  acta 
unconstitutional  and  void,  and  enjoining  and  restraining  the  defend- 
ants from  constructing  and  mctintaining  a  sidepath  on  the  South 
Country  road  in  or  near  Bay  Shore  in  Suffolk  county,  upon 
which  road  the  plaintiff  is  a  resident  and  an  abutting  owner* 
Whether  the  provisions  of  the  acts  which  limit  the  use  of  the  side- 
paths  to  licensed  bicycle  owners  are  valid  is  not  considered,  the 
inquiry  being  confined  to  the  allegations  of  the  complaint  to  the 
effect  that  the  plaintiff's  property  is  taken  without  due  process  of 
law,  and  for  a  public  use,  without  just  compensation. 

It  can  hardly  be  claimed  that  the  bicycle  adds  an  additional  bur- 
den  in  the  use  of  the  highway.  Its  status  as  a  carriage  or  vehicle 
is  now  firmly  established,  and  as  such  it  is  entitled  to  its  place  upon 
the  public  roadways.  In  this  State  the  right  is  conferred  by  statute. 
(Laws  of  1890,  chap.  568,  §  162.)  The  case  of  the  construction  of  a 
railroad  involving  the  exclusive  use  of  a  part  of  the  road,  for  the  bene- 
fit of  a  single  individual  or  corporation,  is  not  analogous.  Here  the 
right  to  use  the  highway  in  front  of  the  plaintiff's  premises  for 
general  travel  upon  bicycles  in  common  with  other  vehicles  is 
undisputed,  and  the  statutes  complained  of  merely  provide  for  a 
regulation  requiring  the  bicycles  to  keep  in  a  certain  part  of  the  road 
for  safety  and  convenience.  In  itself  such  a  regulation  no  more 
imposes  an  additional  burden  upon  the  use  of  the  highway  as  affect- 
ing the  rights  of  an  abutting  owner  than  would  a  statute  requiring  all 
vehicles  going  in  either  direction  to  keep  to  the  right.  If  the  acta 
are  construed  as  giving  bicycles  the  exclusive  use  of  the  sidepatha 
the  language  of  the  learned  trial  justice  at  Special  Term'is  apt  and 
pertinent.     '^  If  a  portion  of  the  highway  may  be  appropriated  as  a 
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sidewalk  for  the  exclusive  use  of  pedestrians,  there  seems  to  be  no 
reason  why  another  portion  of  the  highway  may  not  be  appropriated 
for  the  exclusive  use  of  bicycles."  Such  use  comes  fairly  within 
the  reasoning  in  the  case  of  Palmer  v.  Larchmont  Electric  Com- 
pany (158  N.  T.  231),  to  the  effect  that  notwithstanding  the  fee  of 
the  country  highway  remains  in  the  abutting  owner,  the  grant  or 
dedication  to  public  use  impliedly  contemplates  such  legitimate 
street  uses  as  the  public  may  require  in  the  future,  including  such 
as  tend  only  to  "  promote  the  comfort  and  safety  of  the  traveling 
public." 

In  Cater  v.  Northwestern  Telephone  Exchange  Co.  (60  Minn.  539) 
the  adaptability  of  the  public  easement  in  highways  to  the  require- 
ments of  improvement  and  invention  was  well  expressed  by  Judge 
Mitchell,  as  follows  (p.  543) :  "  If  there  is  any  one  fact  established 
in  the  history  of  society  and  of  the  law  itself,  it  is  that  the  mode  of 
exercising  this  easement  is  expansive,  developing  and  growing  as 
civilization  advances.  In  the  most  primitive  state  of  society  the 
conception  of  a  highway  was  merely  a  footpath  ;  in  a  slightly  more 
advanced  state  it  included  the  idea  of  a  way  for  pack  animals ;  and, 
next,  a  way  for  vehicles  drawn  by  animals — constituting,  respec- 
tively, the  '  iter,'  the  '  actus,'  and  the  *  via '  of  the  Romans.  And 
thus  the  methods  of.  using  public  highways  expanded  with  the 
growth  of  civilization,  until  to-day  our  urban  highways  are  devoted 
to  a  variety  of  uses  not  known  in  former  times,  and  never  dreamed 
of  by  the  owners  of  the  soil  when  the  public  easement  was  acquired. 
Hence  it  has  become  settled  law  that  the  easement  is  not  limited  to 
the  particular  methods  of  use  in  vogue  when  the  easement  was 
acquired,  but  includes  all  new  and  improved  methods,  the  utility 
and  general  convenience  of  which  may  afterwards  be  discovered  and 
developed  in  aid  of  the  general  purpose  for  which  highways  are 
designed." 

The  plaintiff  is  not  deprived  of  access  to  her  property.  The  pro- 
visions of  the  statutes  which  assume  to  prevent  the  willful  leading, 
standing,  hitching,  riding  or  driving  of  animals  upon  the  sidepaths, 
expressly  except  "  the  purposes  of  access  to,  and  egress  from,  lands 
abutting  on  the  highway."  There  is  nothing  in  the  law  prohibiting 
the  plaintiff  from  access  to  her  property  over  each  and  every  foot 
of  the  highway  in  front  of  her  place.     It  may  be  that  the  use  of 
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the  sidepath  will,  as  she  complains,  interfere  to  some  extent  with 
the  practice  of  hitching  horses,  but  no  case  is  cited  establishing  the 
absolute  right  of  obstructing  travel  upon  a  highway  by  hitching 
horses,  and  this  feature  of  the  law  does  not  seem  obnoxious  to  the 
spirit  of  any  constitutional  guaranty. 
The  judgment  should  be  affirmed. 

All  concurred,  except  Sewbll,  J.,  taking  no  part. 

Judgment  affirmed,  with  costs. 


John  H.  Maetineau,  Plaintiff,  v.  David  F.  Simonson  and  Others, 

Defendants. 

A  gift  by  will  to  a  dasi — where  some  of  theclass  are  incompetent  to  taJIce,  because  ef 
being  witnesses  to  the  will,  their  shares  pass  to  the  others  as  a  doss. 

Where  a  will  provides,  "  I  give  and  bequeath  to  the  sons  and  daughters  of  Cor- 
Delius  SimoDSon  all  my  real  Vnd  personal  estate  remaining,  to  be  equally 
divided  among  the  said  sons  and  daughters,  share  and  share  alike,"  and  two  of 
the  sons  of  Cornelius  Simonson  are  rendered  incapable  of  taking,  by  reason  of 
having  been  witnesses  to  the  will,  the  testator  does  not  die  intestate  as  to  the 
shares  of  the  two  witnesses,  but  such  shares  pass  to  their  brothers  and  sisters 
as  a  class. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

J.  B.  Sabine,  for  the  plaintiff. 

Calvin  D.  Van  Namie,  for  the  defendants. 

HiBSOHBBBG,  J.  : 

The  defendants  have  conveyed  certain  real  estate  to  the  plaintiff, 
with  covenants  of  seizin  in  fee  simple,  quiet  possession,  further 
assurance,  warranty  and  defense  of  title.  The  defendants'  rights 
and  interests  in  such  real  estate  were  acquired  under  the  residuary 
clause  of  the  will  of  Abraham  C.  Simonson,  as  sons  and  daughter  of 
Cornelius  Simonson  or  their  heirs.  That  clause  reads  as  follows : 
"  Third.  1  give  and  bequeath  to  the  sons  and  daughters  of  Cornelius 
Simonson  all  my  real  and  personal  estate  remaining,  to  be  equally 
divided  among  the  said  sons  and  daughters,  share  and  share  alike." 
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Two  of  the  sons  of  Cornelius  Simonson  witnessed  the  will,  and  it  is 
conceded  that  they  were  accordingly  incapable  of  taking.  Brothers 
and  a  sister  of  said  witnesses  survived  the  testator.  Two  questions 
are  submitted,  viz. : 

"  First  Two  of  the  residuary  legatees  under  the  will  of  Abra- 
ham C.  Simonson,  deceased,  being  witnesses  to  the  execution  of  the 
said  will,  did  testator  die  intestate  as  to  the  shares  of  these  two 
residuary  legatees  ? " 

"  Second,  Did  the  shares  of  Cornelius  Simonson,  Jr.,  and  Abra- 
ham C.  Simonson,  Jr.,  two  of  the  subscribing  witnesses  to  the  will, 
go  to  their  brothers  and  sister  as  a  class  ? " 

In  Downi/ag  v.  Ma/rahdU  (23  N.  T.  366)  it  was  held  that  a  lim- 
itation in  terms  to  the  children  of  the  testator's  brother  was  to  the 
children  as  a  class,  and  that  where  by  reason  of  a  legal  incapacity 
but  one  can  take,  that  one  takes  all  the  estate  which  the  devise 
gives  to  the  whole  class.  The  court  said  (p.  373) :  "  Where  a  devise 
or  bequest  to  two  or  more  persons  by  name  is  in  such  form  as  to 
create  a  joint  tenancy,  and  one  of  them  dies  before  the  testator,  it 
is  well  settled  that  the  whole  interest  vests  in  the  survivors ;  and 
this  result  will  take  place  if  the  gift  fails,  as  to  one  of  the  persons 
from  any  other  cause  than  death.  (1  Jarm.  295 ;  Amb.  136 ;  3 
Bos.  &  Pul.  16.)  It  is  equally  clear  that  when  the  limitation  creates 
a  tenancy  in  common,  the  gift  being  to  several  persons  by  name  and 
not  to  them  as  a  class,  the  same  consequence  will  not  follow  from  the 
death  of  one  of  them.  In  such  a  case  the  share  of  the  one  dying 
before  the  testator,  or  before  the  time  when  it  is  to  vest,  is  lapsed. 
In  the  present  case,  all  the  children  of  the  brothers  living  at  tlie 
death  of  the  testator,  and  competent  to  take,  would  undoubtedly  take 
as  tenants  in  common.  When  an  equality  or  inequality  of  shares  is 
prescribed  in  express  words  the  language  was  always  held  to  create 
such  a  relation.  But  the  devise  was  not  to  the  children  by  name, 
but  to  them  as  a  class ;  and  in  such  a  case,  although  a  tenancy  in 
common  may  result,  the  same  consequence  does  not  follow  as  to  the 
share  of  one  of  the  class  who  has  died,  or  for  some  other  reason 
cannot  take.  Mr.  Jarman  says,  'where  the  devise  or  bequest 
embraces  a  fluctuating  class  of  persons,  who  by  the  rules  of  construc- 
tion are  to  be  ascertained  at  the  death  of  the  testator,  or  at  a  subse- 
quent period,  the  decease  of  any  of  such  persons  during  the  testator's 
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life  will  occasion  no  hiatus  or  lapse  in  the  disposition,  even  though 
the  devisees  or  legatees  are  made  tenants  in  common,  since  mem- 
bers of  the  class  antecedently  dying  are  not  actual  objects  of  the 
gift.'  '  Thus,'  he  adds,  '  if  property  be  given  simply  to  the  children 
or  to  the  brothers  and  sisters  of  A,  equally  to  be  divided  between 
them,  the  entire  subject  of  gift  will  vest  in  any  one  cliild,  brother 
or  sister,  or  any  larger  number  of  these  objects  surviving  the  testa- 
tor, without  regard  to  previous  deaths.'  (1  Jarm.  295,  296.)  In 
Doe  V.  Sheffield  (13  East,  526)  there  was  a  devise  of  land  to  the 
^  sisters '  of  J.  H.,  expressly,  as  tenants  in  common,  and  to  their 
heirs  and  assigns  forever.  There  had  been  three  sisters  of  J.  H., 
but  only  one  was  living  at  the  death  of  the  testator,  or  at  the 
date  of  the  will.  It  was  held  that  she  was  entitled  to  the  whole. 
So  in  Viner  v.  Frcmcie  (2  Bro.  C.  C.  658)  a  legacy  of  £2,000 
was  given  in  equal  shares  to  the  ^  children '  of  a  deceased  sister 
of  the  testator,  of  whom  there  were  three  at  the  date  of  the 
will,  but  one  died  in  his  lifetime.  It  was  held  that  the  two  sur- 
vivors were  entitled  to  the  whole  sum.  (See,  also,  3  Hare,  348.) 
I  do  not  find  in  the  books  the  exact  case  where  the  gift  was  to 
a  class  of  persons  as  tenants  in  common,  some  of  whom  were 
incapable  of  taking  by  reason  of  alienage.  But  such  a  case  falls 
within  the  principle  of  those  referred  to.  Whether  the  impossibil- 
ity of  taking  is  a  natural  one  arising  from  the  death  of  one  or 
more  of  the  devisees,  or  whether  it  flows  from  a  legal  incapacity^ 
the  result  appears  to  me  the  same.  In  the  example  before  us,  the 
testator  contemplated  the  objects  of  his  bounty  as  a  class,  and  not 
as  individuals.  The  gift  was  to  vest  whenever  his  son  should  die 
without  issue,  and  in  fact  it  vested  as  soon  as  the  will  took  effect  by 
the  decease  of  the  testator  himself,  the  contingent  event  having 
previously  occurred.  We  think  that  James  E.  Marshall  then 
became  entitled  to  the  one-half  of  the  real  estate  in  question,  as 
the  only  competent  representative  of  the  class  to  which  ii  was 
devised." 

In  H&ppock  V.  Tucker  (59  N.  T.  202)  the  bequest  was  to  three 
children  of  a  deceased  daughter  of  the  testator,  by  name.  One  of 
the  children  died  without  issue,  before  the  testator,  and  it  was  held 
that,  notwithstanding  the  general  rule  that  a  bequest  by  name  would 
be  regarded  as  a  personal  legacy  to  each  child,  yet  the  general 
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ficheme  of  the  will  indicated  an  intent  on  the  part  of  the  testator  to 
treat  the  grandchildren  as  a  class,  and  that  accordingly  the  two  sur- 
vivors took  the  whole. 

These  cases  seem  decisive,  on  principle,  of  the  questions  presented. 
The  bequest  to  the  sons  and  daughters  of  Cornelius  Simonson  is  in 
effect  to  his  children,  and  the  nature  of  fhe  incapacity  to  take  can- 
not be  of  any  importance  in  affecting  the  result.  The  first  ques- 
tion is  answered  in  the  negative,  and  the  second  in  the  affirma- 
tive. It  follows  that  the  plaintiff  has  not  established  a  cause  of 
action,  and  that  judgment  should  be  rendered  in  favor  of  the 
defendants. 

All  concurred. 

Judgment  for  defendants,  with  costs,  on  submitted  case. 


Thb  CoNTiirBNTAL  NATIONAL  Bank  OF  New  Tork,  Appellant,  V. 
The  Tradesmen's  National  Bank  of  New  York,  Respondent. 

Ifegligence — c&rtificaiion  of  a  raised  draft  hy  the  dra^oee  having  in  iU  poueman  a 
letter  etaiing  the  amount  of  the  d/raft  as  originaliy  drawn — tohen  the  drawee,  ha/(h 
ing  paid  the  d/raft,  cannot  recover  the  amount  so  paid. 

Where  a  bank  upon  which  a  draft  is  drawn  certifies  the  same  without  examin- 
ing the  daily  advices  sent  to  it  by  the  drawer  from  which  it  could  have  discov- 
ered that  the  date  of  the  draft  had  been  changed  and  the  amount  raised  from 
176  to  $7,660,  and  the  certified  draft  is  deposited  by  the  payee  in  another  bank, 
which  bank,  after  the  draft  has  passed  through  the  cleariDg  house,  and  has 
been  accepted  and  paid  by  the  drawee,  pays  the  amount  thereof  to  the  payee, 
such  bank  is  not  liable  to  the  drawee  for  the  difference  between  the  amount  of 
the  draft  as  raised  and  as  originally  drawn. 
While  the  contract  of  certification  extends  only  to  the  genuineness  of  the  signa- 
ture and  the  amount  and  availability  of  the  fund  upon  which  the  instrument 
is  drawn,  yet  if  the  certifying  bank*  fails  to  avail  itself  of  information  from 
I  which  it  can  ascertain  that  the  body  of  the  instrument  is  a  forgery,  it  is  not 

I  protected  against  the  consequences  of  its  own  negligence  in  setting  the  fraudu- 

lent draft  in  circulation. 


Appeal  by  the  plaintiff,  The  Continental  National  Bank  of  New 
Tork,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
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York  on  the  19th  day  of  May,  1899,  upon  the  verdict  of  a  jury,, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  29th  day 
of  March,  1899,  denying  the  plaintiffs  motion  for  a  new  trial  made 
upon  the  minutes. 

George  W,  Wickersham^  for  the  appellant. 
Charles  E,  Rush/more^  for  the  respondent. 

HiRSCHBEKG,  J.  : 

The  disposition  of  this  appeal  would  involve  no  difficulty  but  for 
one  remark  of  the  learned  trial  justice  to  the  jury.  On  a  previous 
trial  a  verdict  was  rendered  in  favor  of  the  plaintiflE  by  direction  of 
the  court.  The  Appellate  Division  in  the  first  department  reversed 
the  judgment  entered  on  that  verdict,  and  the  luminous  and  elab- 
orate opinion  then  written  settled  the  law  of  the  case  so  that  on  a 
new  trial  it  was  only  necessary  to  ascertain  from  the  jury  whether 
the  plaintiff  was  negligent  in  paying  and  retaining  the  draft  on  June 
fourteenth,  and  whether  the  defendant  paid  its  fraudulent  depositor 
in  reliance  thereon.  {Continental  Bank  v.  Tradesmen's  Bank^  36- 
App.  Div.  112.)  The  defendant's  liability  to  refund  the  money  in 
this  action,  so  far  as  affected  by  the  plaintiff's  obligation  to  paj 
the  same  originally  because  of  the  previous  certification  of  the 
raised  draft  by  it  on  June  thirteenth,  regarded  as  an  act  of 
negligence  in  and  by  itself,  was  not  considered  by  the  court  at 
all.  Mr.  Justice  Inoraham  said  (p.  114):  "The  question  as  to 
the  right  of  the  plaintiff  to  recover  back  this  money  may  be  viewed 
in  two  aspects :  Firsts  with  reference  to  its  liability  on  the  certifica- 
tion of  the  draft  on  June  thirteenth ;  and,  second^  as  to  the  right  to 
recover  the  amount  paid  to  the  defendant,  such  payment  having 
been  made  on  June  fourteenth  and  in  the  regular  course  of  busi- 
ness. In  the  view  we  have  taken  of  this  second  aspect  of  the  ques* 
tion,  it  is  unnecessary  to  discuss  the  obligation  of  the  plaintiff  to  the 
defendant,  the  holder  of  the  draft,  in  consequence  of  the  certification 
on  June  thirteenth." 

On  the  second  trial,  nevertheless,  the  learned  trial  justice  said  to 
the  jury :  "  The  question  seems  to  me  to  be  narrowed  down  to  a 
single  one,  and  that  is,  whether  the  Continental  National  Bank,  at 
the  time  that  they  certified  the  draft  of  the  Philadelphia  Bank 
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drawn  upon  it,  were  guilty  of  culpable  negligence  in  doing  so. 
That  appears  to  be  about  the  question  involved  in  this  case.  And 
that  is,  as  I  understand,  the  question  as  stated  by  Mr.  Justice  Ingba- 
HAM  in  his  opinion  in  this  case  on  appeal."  The  defendant  excepted 
specifically  to  this  portion  of  the  charge,  but  it  was  not  withdrawn 
or  modified  in  any  way,  nor  was  the  jury  instructed  that  the  plain- 
tiffs negligence  in  certifying  the  draft  could  only  operate  to  defeat 
a  recovery  when  taken  in  connection  with  the  subsequent  negligence 
charged,  viz.,  that  of  paying  the  draft  when  finally  presented.  The 
court  did,  indeed,  correctly  charge  the  jury  on  the  question  of  the 
culpable  negligence  of  the  plaintiff  in  receiving  the  draft  on  June 
fourteenth,  retaining  and  paying  it  without  examination  and  verifi- 
cation, notwithstanding  it  had  in  its  possession  ample  proof  of  the 
fraud,  and  on  the  question  of  the  payment  by  the  defendant  to  its 
depositor,  relying  upon  such  acceptance  and  payment  by  the  plain- 
tiff. The  evidence  is  suflBcient  to  sustain  a  finding  by  the  jury  in 
the  defendant's  favor  upon  these  questions,  but  inasmuch  as  a  find- 
ing by  the  jury  adverse  to  the  defendant  on  these  questions  would^ 
under  the  charge,  be  still  consistent  with  a  finding  in  its  favor  on 
the  question  of  the  original  certification,  and  the  verdict  may  accord- 
ingly have  been  based  solely  thereon,  the  question  of  law  not  con- 
sidered  on  the  former  appeal  must  be  determined  now. 

It  is  unnecessary  to  recapitulate  the  facts.  They  are  set  forth  in 
detail  in  the  opinion  in  the  first  department.  The  drawer  of  the 
draft  was  the  Philadelphia  National  Bank,  one  of  the  plaintiff's 
depositors,  accustomed  to  draw  almost  daily,  and  invariably  notify- 
ing the  plaintiff  of  the  fact.  The  notifications  were  in  the  form  of 
daily  letters  of  advice,  containing  a  list  of  the  drafts  with  serial 
number,  date,  amount  and  name  of  payee.  The  one  in  question 
was  drawn  and  dated  June  7,  1894,  payable  to  Henry  F.  Thompson, 
in  the  sum  of  seventy-six  dollars,  and  bore  the  serial  number  2269. 
"Written  information  of  the  fact  was  at  once  conveyed  by  mail  to 
the  plaintiff  and  received  by  it.  On  June  thirteenth  the  draft,  hav- 
ing meanwhile  been  raised  to  $7,660,  and  its  date  changed  to  June 
12, 1894,  was  presented  to  the  plaintiff  for  certification  and  promptly 
certified.  The  written  information  of  the  fact  of  the  fraud,  dedu- 
cible  from  the  advices  received  from  Philadelphia  between  and 
App.  Div.— Yol.  LIX.        14 
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including  June  seventh  and  thirteenth,  was  on  the  bookkeeper's  desk 
at  the  time,  but  was  unexamined  and  disregarded.  The  draft  was 
deposited  by  Thompson  with  the  defendant,  and  after  passing 
through  the  clearing  house,  and  being  accepted  and  paid  by  the 
plaintiff,  was  drawn  against  by  Thompson  with  the  exception  of  a 
small  balance  still  remaining  in  defendant's  hands.  The  action  is 
brought  to  recover  the  difference  between  the  amount  of  the  draft 
as  raised  and  as  originally  drawn,  as  money  had  and  received  by  the 
defendant  from  the  plaintiff  by  mistake. 

While  the  precise  question  does  not  appear  to  have  been  decided 
in  this  State,  the  Court  of  Appeals  has  come  so  close  to  it  in  the 
final  decision  in   Clews  v.  Bank,  of  New  York  Nat.  Bk.  Assn.j 
(114  N.  Y.  70),  that  in  view  of  the  manifest  injustice  of  any  other 
result,  I  have  no  hesitation  in  applying  it  to  the  support  of  this  judg- 
ment.    There  a  draft  for  $254.50  was  certified  by  the  bank  on  which 
it  was  drawn,  and  was  thereafter  raised   to  $2,540  and  the  date 
altered.     Clews,  before  receiving  it  as  good,  sent  a  messenger  to  the 
bank  to  inquire  whether  the  certification  was  good.     The  bank  had, 
of  course,  knowledge  of  the  date  and  amount  of  the  original  draft 
in  its  certification  book,  and  had  also  received  a  letter  notifying  it 
that  the  draft  had  been  lost  and  to  stop  payment.     Without  making 
recourse  to  this  information,  the  teller  replied  "  Yes  "  to  the  inquiry, 
and  Clews,  having  thereupon  taken  the  draft  in  payment  for  bonds 
sold,  was  permitted  to  recover  from  the  bank,  not  upon  the  certifi- 
cation, but  for  actionable  negligence  in  making  it.     I  can  see  no  dif- 
erence  in  principle  between  that  case  and  the  case  of  a  draft  presented 
to  the  bank  after  it  has  been  raised  and  then  certified  by  the  bank 
with  full  knowledge,  or  the  means  of  knowledge,  of  the  fraud.     Had 
Clews  received  the  raised  draft  uncertified,  and  had  he  then  sent  it 
to  the  bank  for  certification  before  accepting  it,  its  certification  by 
the  bank  without  examination  would  have  presented  the  conditions 
existing  in  the  case  at  bar ;  but  it  would  be  impossible  to  say  that 
such  deliberate  certification  without  verifying  the  integrity  of  the 
draft  would  be  any  less  an  act  of  culpable  negligence  or  less  calcu- 
lated to  betray  the  holder  to  his  loss  than  would  be  the  utterance  of 
a  hurried  "  Yes  "  in  response  to  an  inquiry  at  the  window.     And 
the  negligence  of  the  plaintiff  in  originally  certifying  the  draft  in 
question  on  June   thirteenth,  with  the   correspondence   before  it 
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which  would  have  disclosed  the  fraud,  is  certainly  not  in  any  degree 
less  culpable  than  the  recognition  and  payment  of  the  draft  on  the 
following  day  when  the  act  may  be  assumed  to  have  been  in  reli- 
ance on  the  fact  that  it  bore  the  unquestionably  genuine  certification 
of  the  bank's  own  officer. 

On  any  other  theory  the  consequences  of  plaintiff's  negligence  will 
be  visited  upon  the  defendant,  a  party  wholly  innocent  and  free 
from  blame.  The  defendant  asserts  that  it  did  not  actually  part 
with  its  money  until  after  the  plaintiff  had  ratified  its  original  cer- 
tification by  subsequent  recognition  and  payment  of  the  draft,  and 
if,  therefore,  the  act  of  certification  be  regarded  merely  as  a  "  mis- 
take," it  was  one  which  resulted  in  loss  to  an  innocent  holder  before 
its  discovery.  "  The  object  of  certifying  a  check,"  said  Mr.  Justice 
S WAYNE,  in  Merchcmts?  Bamk  v.  State  Bank  (10  Wall.  [U.  S.]  648), 
**  as  regards  both  parties,  is  to  enable  the  holder  to  use  it  as  money. 
The  transferee  takes  it  with  the  same  readiness  and  sense  of  security 
that  he  would  take  the  notes  of  the  bank.  It  is  available,  also,  to 
him  for  all  the  purposes  of  money."  When  an  innocent  holder 
parts  with  value  on  the  faith,  of  such  a  certification,  the  situation 
arises  which  was  suggested  by  Judge  Kapallo  in  National  Bank 
of  Conhmerce  v.  National  Mechanic^  Bamkin/g  Association  (55  N. 
Y.  211,  216) :  ''  If  the  defendant  had  shown  that  it  had  suffered  loss 
in  consequence  of  the  mistake  committed  by  the  plaintiff,  as  for 
instance  if,  in  consequence  of  the  recognition  by  the  plaintiff  of  the 
check  in  question,  the  defendant  had  paid  out  money  to  its  fraudu- 
lent depositor,  then,  clearly,  to  the  extent  of  the  loss  thus  sustained 
the  plaintiff  should  be  responsible."  In  that  case  the  check  was 
altered  after  its  certification.  In  Louisiana  National  Bank  v.  Citi- 
zeiuf  Bamik  of  Louisiam.a  (28  La.  Ann.  189)  it  was  held  that  a  bank 
certifying  a  raised  check  without  knowledge  of  the  forgery  was 
primarily  liable  to  any  innocent  holder  for  value  on  the  principle 
that  he  whose  act  has  caused  a  loss  should  bear  the  loss. 

It  is  conceded  that  the  contract  of  certification  extends  only  to 
the  genuineness  of  the  signature  and  the  amount  and  availability  of 
the  fund  upon  which  it  is  drawn.  The  reason  underlying  this 
limitation  is,  that  the  certifying  bank  has  superior  if  not  exclusive 
information  in  these  respects,  while  as  to  the  body  of  the  instrument 
others  have  equal  facilities  for  judging.     But  where  the  bank  does 
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possess  information  that  the  body  is  a  forgery,  the  reason  for  the 
rule  ceases,  and  it  is  difficult  to  see  why  the  bank  should  be  pro- 
tected against  the  consequences  of  its  own  negligence  in  setting  the 
fraudulent  draft  in  circulation.  **  The  ordinary  rules  limiting  the 
warrant  of  a  fifti-tifipAtion  to  signature  and  funds  only  apply  when 

the  bank  hsm  nr^  TfTi/^nrlo/^go  r^4  fK^  \y{a^r.^y  r^i  tliA  ingtmpn^ntjinH  of 

the  facts  connected  with  the  dr9,F^^"gj  /^^i^^^ry^  inHnrgAmAnf^^^  etc. 
(1  Morse  Banks  &  Banking  [3d  ed.],  §  414.)  In  Kingston  Ba/nk 
V.  Eltinge  (40  N.  Y.  391)  the  plaintiff's  means  of  ascertaining  the 
truth  were  not  exclusive.  "  It  cannot  be  denied,"  said  the  court 
(p.  395),  "  that  either  party  might  have  made  inquiry,  and  would 
probably  have  learned  the  actual  facts.  *  *  *  This  course^ 
however,  was  open  to  either  party,  and  there  is  no  more  negligence 
in  failing  to  obtain  the  knowledge  by  one  party  than  the  other. 
The  defendants  were  equally  bound  with  the  plaintiffs  to  possess  the 
knowledge,  and  if  the  want  of  it  is  a  ground  of  complaint,  are 
equally  censurable  with  the  plaintiffs  for  not  possessing  it."  In 
Mayer  v.  Mayor  (63  N.  Y.  455)  it  was  held  that  the  general  rule 
that  money  paid  under  a  mistake  of  a  material  fact  may  be  recov- 
ered back,  although  there  was  negligence  on  the  part  of  the  per- 
son making  the  payment,  is  subject  to  the  qualification  that  the 
payment  cannot  be  recalled  when  the  position  of  the  party  receiving 
it  has  been  changed  in  consequence  of  the  payment,  and  it  would 
be  inequitable  to  allow  a  recovery.  The  person  making  the  pay- 
ment must,  in  that  case,  bear  the  loss  occasioned  by  his  own  negli- 
gence. To  the  like  effect  is  National  Park  Bank  v.  Steele  dk  John- 
son  Mfg,  Co.  (58  Hun,  81),  cited  by  appellant.  There  a  promissory 
note,  payable  to  defendant's  order  for  goods  sold,  was  certified  by 
the  plaintiff  and  thereafter  transferred  to  the  Tradesmen's  National 
Bank,  and  by  it  credited  to  the  payee.  The  next  day  the  note  was 
paid  through  the  clearing  house,  the  proceeds  received  by  the  Trades- 
men's National  Bank,  and  by  it  paid  over  to  the  defendant.  The 
certification  was  made  by  the  assistant  teller  of  the  bank  without 
authority,  and  the  amount  was  in  excess  of  the  maker's  account,  and 
the  court  held  that  while  the  certification  was  a  careless  act,  that 
circumstance  was  not  sufficient  to  prevent  a  recovery  from  the 
defendant,  inasmuch  as  it  had  not  changed  its  condition  in  any 
respect  by  reason  of  the  certification  of  the  note  and  the  payment  of 
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the  money  npon  it.  The  court  said,  in  reference  to  the  Tradesmen's 
National  Bank,  that  "  as  it  had  paid  over  the  money  to  the  defend- 
ant, its  agency  in  the  transaction  had  ceased,  and  it  was  not  liable 
to  refund  the  money  to  the  plaintiff."  I  think  the  facts  bring  the 
case  now  under  consideration  fairly  within  the  exceptions  to  the  rule 
permitting  a  recovery  of  money  paid  under  a  mistake  of  fact. 
Where  a  party  pays  money  by  reason  of  a  mistake  arising  solely 
from  a  negligent  failure  to  avail  himself  of  special  knowledge  at 
his  command,  he  ought  not  to  be  permitted  to  recover  it  from  the 
one  to  whom  it  has  been  paid,  where  the  latter  must,  in  such  case, 
sustain  the  entire  loss,  because  he  in  turn  has  parted  in  good  faith 
with  the  money  on  the  credit  of,  and  in  reliance  upon,  such  mistake. 

In  the  view  taken  it  becomes  unnecessary  to  consider  the  excep- 
tions bearing  upon  that  portion  of  the  charge  relating  to  the  rules 
of  the  clearing  house  and  the  negUgence  predicated  on  the  trans- 
actions of  June  fourteenth.  They  have  been  examined,  however, 
and  notliing  is  found  affecting  the  validity  of  the  proceedings. 

The  judgment  and  order  should  be  aflirmed. 

All  concurred,  except  Sewbll,  J.,  taking  no  part. 
Judgment  and  order  affirmed,  with  costs. 


Edward  R.  Burckle  and  Minnie  T.  Wilson,  Individually  and  as 
Trustees  under  the  Will  of  Margaret  Burckle,  Deceased, 
Respondents,  v.  Adams  Brothers  Company  (Incorporated), 
Appellant. 

Landlord  and  tenant  —  what  oamtitutes  an  abandonment  of  a  reneiocU  of  a  lease  and 

creates  a  holding  from  month  to  month. 

A  leasee,  whose  lease  gave  it  the  privilege  of  a  renewal  for  another  year,  served 
upon  the  lessors  a  notice  stating  that  it  wished  to  renew  the  lease,  but  that 
it  desired  to  obtain  additional  room.  After  some  negotiations,  the  lessee 
sent  to  the  lessors  an  instrument  reciting:  "  This  is  to  certify  that  we,  Adams 
Brothers  Ck).,  accept  your  proposition  regarding  leasing  premises  Nos.  152  and 
154  Fort  Qreene  Place,  Brooklyn,  New  York,  and  additional  adjoining  space  as 
specified  in  option  expiring  this  day,  January  29,  1900."  The  lessors  caused 
to  be  inserted  in  the  new  lease  a  provision  not  contained  in  the  old  lease,  and 
the  lessee  refused  to  execute  it.    Subsequently  the  lessee  wrote  to  the  lessors 
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expressing  his  approval  of  a  suggestion  made  by  the  lessors'  attorney  that  all 
negotiations  in  regard  to  the  new  lease  be  declared  at  an  end  and  stating,  '*  in 
the  meantime  you  will  consider  us  tenants  from  month  to  month  at  the  rate  of 
$88.8di  per  month,  pending  any  new  deal  which  we  might  hope  to  make  with 
you."  The  lessors  made  no  objection  to  this  proposition  and  received  rent 
for  six  months  in  accordance  therewith  without  protest. 
ffeldf  that  the  lessors'  conduct  must  be  deemed  an  acquiescence  in  the  lessee's 
proposition  to  hold  from  month  to  month,  at  least  to  the  extent  of  preventing 
the  lessors  from  asserting  that  they  had  elected  to  regard  the  lessee  as  holdin^^ 
over,  under  the  terms  of  the  former  lease,  for  a  year. 

Appeal  by  the  defendant,  the  Adams  Brothers  Company  (Incor- 
porated), from  a  judgment  of  the  Municipal  Court  6f  the  city  of 
New  York,  borough  of  Brooklyn,  second  district,  in  favor  of  the 
plaintiffs,  rendered  on  the  14th  day  of  November,  1900. 

Edwa/rd  Swwrvn^  for  the  appellant. 

Albert  O.  McDonald^  for  the  respondents. 

HlRSGHBEBG,  J.  : 

This  judgment  cannot  be  sustained  on  the  theory  urged  by  the 
plaintiffs,  viz.,  that  the  defendant  has  exercised  its  option  to  renew 
the  lease  for  one  year,  and  that  all  negotiations  for  a  new  lease  were 
incidental  and  subordinate  to  that  fact.  The  defendant  had  a  lease 
under  the  plaintiffs'  decejient  which  expired  February  1,  1900. 
This  lease,  by  its  terms,  gave  the  defendant  the  right  and  option  of 
renewal  from  year  to  year  for  nine  years  "  on  condition  and  pro- 
vided, however,  that  for  each  such  yearly  renewal  or  extension,  it 
shall  serve  upon  the  party  of  the  first  part  at  least  three  months 
prior  to  the  expiration  of  the  then  existing  lease  a  written  notice  of 
its  intention  and  election  so  to  renew  or  extend  the  same,  upon  the 
giving  of  which  notice  it  shall  be  considered  to  have  and  to  be 
bound  by  such  lease  for  another  year  from  the  expiration  of  the 
then  existing  lease."  The  defendant  did  not  serve  a  notice,  as. 
required,  three  months  before  February  first,  but  did  serve  one  on 
or  about  January  3,  1900.  This  was  addressed  to  the  decedent* 
An  option  for  a  new  lease,  to  which  reference  will  be  more  fully 
made  hereafter,  was  given  on  her  behalf  to  the  defendant,  under 
date  of  January  8,  1900,  but  she  died  on  the  eleventh  of  January, 
and  the  negotiations  for  a  new  lease  were  thereafter  conducted  by 
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the  plaintiffs  as  her  legal  representatives  and  successors  in  interest. 
There  would  be  little  difficulty,  perhaps,  in  holding  the  defendant 
to  an  additional  year  under  the  lease  in  question,  if  its  communica- 
tion to  the  deceased  could  be  fairly  construed  to  be  an  unequivocal 
exercise  of  the  option,  for  the  requirement  as  to  time  might  be 
deemed,  under  the  circumstances,  to  have  been  waived. 

But  the  notice  is  not  an  exercise  of  the  option,  excepting  upon 
conditions  which  the  defendant  required  should  be  taken  in  con- 
nection with  and  made  a  part  of  it,  nor  did  the  plaintiffs  regard  it 
otherwise.  It  reads  as  follows :  "  We  beg  to  confirm  that  we  are 
desirous  of  renewing  our  present  lease  at  premises  Nos.  150  &  152 
Fort  Greene  Place,  Brooklyn,  N.  Y.,  but  in  this  connection  we 
desire  to  have  the  privilege  of  enlarging  on  our  lease  as  follows : " 
Then  follow  suggestions  for  additional  room  and  accommodations, 
both  existing  in  connection  with  the  premises  and  to  be  constructed 
by  the  landlord,  with  various  alterations  in  the  premises  already 
leased,  the  communication  concluding  as  follows  :  "  We  would  like 
to  have  a  prompt  reply  from  you  on  this  so  that  we  can  make  altera- 
tions in  our  present  beef  cooler  during  the  cold  weather.  With  the 
extension  we  would  be  willing  to  take  a  lease  for  five  years,  with 
the  privilege  of  a  five-year  renewal  at  the  same  price." 

The  option  of  January  8,  1900,  which  followed  this  communica- 
tion, gives  the  defendant  the  right  to  lease  for  a  term  of  five  years, 
with  five  years  renewal,  the  property  now  held  by  it  under  lease, 
with  "  certain  other  additional  space  adjoining  the  main  building," 
etc-  The  option  by  its  terms  expired  on  January  27,  1900,  but  was 
renewed  in  writing,  to  expire  January  twenty-ninth,  on  which  day 
the  defendant  executed  a  written  acceptance  as  follows  :  '^  This  is  to 
certify  that  we,  Adams  Brothers  Co.,  accept  your  proposition 
regarding  leasing  premises  Nos.  152  and  154  Fort  Greene  Place, 
Brooklyn,  New  York,  and  additional  adjoining  space  as  specified  in 
option  expiring  this  day,  January  29,  1900."  One  of  the  plaintiffs, 
Edward  R.  Burckle,  as  trustee,  acknowledged  the  receipt  of  this 
acceptance  in  writing  the  same  day,  certifying  "  that  I  received 
from  Adams  Bros.  Co.  notice  that  they  take  place  152  and  154  Fort 
Greene  Place,  as  per  option  dated  to  expire  Jan'y  29th,  1900." 
This  constituted  a  meeting  of  minds  on  the  question  of  a  new  lease 
and  would  seem  inconsistent  with  the  present  claim  that  the  defend- 
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ant  had  exercised  a  binding  option  to  renew  the  old  one.  The 
plaintiffs  did  not  themselves  regard  the  defendant  as  having  renewed 
the  old  lease  or  as  being  entitled  to  continue  under  it  after  Febru- 
ary first,  for  Mr.  Burckle  wrote  to  the  defendant  under  date  of 
January  24,  1900,  to  this  effect,  "  Yours  of  the  22nd  at  hand.  In 
reply  would  say  that  I  am  unable  to  extend  the  time  of  the  option 
as  I  have  had  a  buyer  and  also  a  tenant  for  this  property.  Mrs. 
Wilson  has  an  interest  in  this  estate  as  well  as  myself  and,  therefore, 
I  cannot  extend  the  time.  If  the  property  is  not  sold  or  leased  at 
the  time  you  wish  to  make  arrangements  for  it,  would  be  pleased  to 
make  a  new  arrangement  with  you.  You  state  that  you  wish  to 
continue  your  lease,  but  you  wish  to  make  it  understood  that  you 
want  certain  privileges  that  does  not  hold  good.  This  is  not  busi- 
ness and  we  cannot  tie  up  our  property  this  way." 

The  will  was  not  proved  nntil  April  20,  1900,  the  defendant 
meanwhile  remaining  in  possession  of  the  premises  covered  by  the 
first  lease.  A  written  lease  was  meanwhile  prepared  to  cover  the 
new  term  proposed,  but  the  defendant  refused  to  execute  it  because 
of  certain  conditions  which  the  plaintiffs  caused  to  be  inserted, 
among  which  was  one  to  the  effect ''  that  any  improvement  or  addi- 
tions made  by  the  said  party  of  the  second  part  in  the  demised 
premises  and  any  and  all  fixtures  attached  in  any  way  to  the  premises 
by  the  said  party  of  the  second  part  are  to  remain  on  the  demised 
premises  at  the  termination  of  its  occupancy  hereunder."  This 
provision  was  not  in  the  old  lease,  and  there  is  no  evidence  in  the 
case  justifying  its  insertion. 

On  April  23,  1900,  the  defendant  wrote  to  the  plaintiffs  express- 
ing "  our  approval  of  the  suggestion  made  by  your  lawyer,  Mr. 
McDonald,  in  your  behalf  that  all  negotiations  in  regard  to  leasing 
an  additional  space  to  that  which  we  now  occupy  at  Nos.  152  &  154^ 
Fort  Greene  Place,  Brooklyn,  N.  Y.,  be  declared  at  an  end.     *   *   * 
In  the  meantime  you  will  consider  us  tenants  from  month  to  month 
at  the  rate  of  $83.33^  per  month,  pending  any  new  deal  which  we 
might  hope  to  make  with  you,"  etc.     Up  to  this  time  the  defendant 
had  paid  no  rent  since  February  first.     On  April  twenty-seventh  it 
paid  the  plaintiffs  for  February,  March  and  April  at  the  rate  pro- 
posed, which  would  have  been  the  renewal  rate,  and  the  plaintifih 
accepted  and  receipted  for  it.     On  remitting  for  the  July  rent  in 
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advance,  the  defendant  wrote  that  it  "  would  vacate  the  premises  at 
the  end  of  this  month,  this  being  as  per  our  agreement  with  yon, 
that  we  would  occupy  the  premises  only  as  monthly  tenants." 

The  action  is  brought  to  recover  the  rent  for  the  months  of 
August  and  September  after  the  defendant  had  left  the  premises 
pursuant  to  the  written  notice  accompanying  the  July  rent.  The 
<M)m  plaint  alleges  that  the  defendant  exercised  its  option  to  renew 
the  old  lease ;  that  such  lease  was  renewed ;  and  that  the  defendant 
•continued  in  possession  after  February  first  under  such  renewal. 

It  needs  no  citation  of  authority  to  determine  that  the  first  lease 
was  intentionally  terminated  and  extinguished  upon  this  proof.  The 
plaintiffs  not  only  appeared  themselves  to  so  regard  it,  but  in  no 
manner  protested  against  the  assumption  of  that  fact  by  the  defend- 
ant, or  opposed  its  suggestion  that  the  tenure  should  be  regarded  as 
that  of  a  monthly  tenancy.  They  received  the  five  months'  rent 
without  any  sign  of  dissent  from  the  proposal  which  accompanied 
its  payment,  and  cannot  now,  under  the  circumstances,  assert  that  it 
was  paid  as  a  consequence  of  a  binding  and  valid  exercise  of  the 
option  conferred  by  the  lease  of  the  previous  year. 

This  case  is  distinguishable  from  SvlU/vcm  v.  Rmgler  dk  Co,  No,  3 
(59  App.  Div.  184),  in  that  there  can  be  no  claim  here  of  a  holding 
over  such  as  would  give  the  landlord  the  right  of  election  to  regard 
the  tenant  as  a  trespasser,  or  as  a  tenant  for  another  year  under 
the  terms  of  the  prior  lease.  The  prior  lease  was  terminated  by 
both  parties,  and  the  holding  over  was  upon  new  terms  with  a 
•distinct  understanding  that  there  was  to  be  a  new  lease  executed. 
IV'hile  the  tenure  and  the  rent  were  to  be  different,  and  the  prop- 
erty involved  was  greater  than  under  the  old  lease,  it  may  be 
reasonably  assumed  that  the  general  provisions  were  to  be  retained 
in  the  absence  of  evidence  to  the  contrary.  Had  the  tenant  refused 
to  sign  a  proper  lease  drawn  in  accordance  with  the  option,  a  differ- 
ent question  might  have  been  presented.  Here  the  refusal  was 
based  upon  the  insertion  of  a  provision  not  existing  in  the  old  lease 
and  constituting  a  burden  which  the  tenant  had  not  agreed  to  bear. 
Under  the  circumstances,  a  written  offer  to  hold  the  property  from 
month  to  month,  with  the  acceptance  by  the  landlords  of  six 
months'  rent  without  objection  or  protest,  must  be  deemed  an 
Afp,  Div. — ^Vol.  LIX         15 
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acquiescence  at  least  to  the  extent  of  preventing  them  from  now 
asserting  that  they  had  elected  to  regard  their  tenant  as  holding^ 
over  in  accordance  with  and  under  the  terms  of  the  former  lease^ 
and  bound,  therefore,  for  the  period  of  a  jear.  It  does  not  appear 
that  any  objection  or  protest  was  made  when  they  were  informed 
tliat  the  defendant  proposed  to  abandon  the  premises  at  the  end  of 
the  month  of  July,  and  while  the  evidence  is  not  as  clear  as  it 
might  be  on  the  question  of  the  actual  surrender  of  the  property^ 
there  is  enough  to  warrant  the  inference  that  on  failure  to  secure 
the  signing  of  the  lease  proposed  there  was  a  tacit  acquiescence  in 
the  proposition  that  the  defendant  should  remain  on  a  monthly 
holding  which  could  be  lawfully  terminated  at  will  upon  proper 
notice. 

It  follows  that  the  judgment  must  be  reversed. 

All  concurred,  except  Woodwakd,  J.,  absent. 

Judgment  of  the  Municipal  Court  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 


Maboarbt  Fooabty,  Appellant,  v.  Seba  M.  Bogabt,  Bespondent. 

IfiBgliffenee  —  the  exUtenee  of  an  unguarded  flight  of  $tair%  in  clo9e  proximity  to  a 

hasemewt  gate. 

The  coDBtruction  by  the  owner  of  an  apartment  house  of  a  flagged  pathway, 
leading  from  the  sidewalk  to  the  basement  gate,  with  a  bell  pull  at  the  side  of 
the  basement  gate,  constitutes  an  implied  invitation  to  a  person  who  sees  a 
"to  lef  notice  upon  the  house  to  use  the  same  for  the  purpose  of  making 
inquiries  of  the  Janitor  in  respect  to  the  premises,  although  the  notice  directs 
prospective  tenants  to  apply  elsewhere. 

The  owner  owes  to  such  a  person  the  duty  of  exercising  that  degree  of  care 
which  will  render  him  reasonably  safe,  provided  he  exerdses  reasonable  care 
himself.  Whether  the  maintenance  of  an  unguarded  flight  of  stairs  in  such, 
close  proximity  to  the  basement  gate  that  an  instinctive  motion  by  the  pro- 
spective tenant  towards  a  person  who  responds  to  the  bell  will  precipitate  the 
former  down  the  stair,  is  consistent  with  the  exercise  of  such  care,  is  a  ques- 
tion of  fact  for  the  jury. 

Appeal  by  the  plaintiff,  Margaret  Fogarty,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  offico 
of  the  clerk  of  the  county  of  Kings  on  the  4th  day  of  April,  1900^ 
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n(K)Q  the  dismissal  of  the  complaint  at  the  close  of  the  plaintifFs 
caije  by  direction  of  the  conrt,  after  a  trial  before  the  court  and  a 
jury  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  oflice  on  the  11th  day  of  April,  1900,  deny- 
inj^  the  plaintifiPs  motion  for  a  new  trial  made  upon  the  minutes. 

Stephen  £.  Jacobs  \^Richa/rd  A.  Hendich  with  him  on  the  brief], 
for  the  appellant. 

Frank  O.  Wildy  for  the  respondent. 

HiBSOHBEBG,  J.  : 

The  first  trial  of  this  case  resulted  in  a  dismissal  of  the  complaint, 
but  the  judgment  entered  thereon  was  reversed  by  this  court. 
{Fogarty  v.  Boga/rt^  43  App.  Div.  430.)  It  then  appeared  that  the 
plaintiff,  seeing  a  sign  upon  the  house  Ko.  28  First  place,  in  the 
borough  of  Brooklyn,  "  Flat  to  Let,"  and  desiring  to  hire  a  flat, 
rang  the  basement  bell  of  the  premises  for  the  purpose  of  making 
inquiries.  The  basement  gate  is  under  the  stoop  and  is  reached  by 
a  flagged  walk  skirting  a  grass  plot  and  terminating  with  two  steps 
(down)  to  a  stone  platform  forty  and  one-half  inches  square.  Stand- 
ing on  this  platform  and  facing  the  basement  gate  and  bell,  the 
house  is  to  the  left,  and  immediately  behind  is  a  flight  of  stone  steps 
leading  to  the  cellar  and  unguarded.  There  is  a  window,  the  greater 
portion  of  which  is  directly  over  these  steps.  When  the  plaintifE 
puUed  the  bell  on  the  night  in  question  this  window  was  raised  by  a 
servant  of  one  of  the  occupants  of  the  building,  and,  turning  to 
communicate  with  her,  the  plaintiff  was  at  once  pitched  down  the 
cellar  steps  and  injured. 

The  first  nonsuit  was  reversed  because  the  display  of  the  notice 
mentioned  "by  a  house-owner  upon  the  premises,  in  the  absence  of 
any  direction  therein  to  apply  elsewhere,  constitutes  an  implied  invi- 
tation to  persons  desiring  such  apartments  to  apply  there  for  infor- 
mation concerning  the  rooms  thus  offered  for  rent,"  and,  therefore, 
the  plaintiff  was  to  be  "  regarded  as  having  properly  gone  at  the 
invitation  of  the  defendant,  to  the  basement  gate  of  the  defendant's 
apartment  house."  In  this  connection  Mr.  Justice  Babtlbtt  said  : 
"  It  may  be  that  the  case  will  present  a  different  aspect  when  the 
defense  is  put  in.    For  example,  an  invitation  to  come  upon  the 
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premises  conld  hardly  be  predicated  of  the  display  of  a  notice  which 
directed  persons  desiring  to  hire  flats  to  apply  at  some  other 
address." 

On  this  trial  it  was  proven  that  the  notice  contained  the  words 
«  Flat  to  Let.  Apply  to  J.  D.  T.  Bergen  &  Sons,  314  Conn  Street, 
Brooklyn."  These  were  in  "  large  dark  letters,"  excepting  that  the 
words  "  apply  to  "  were  in  letters  only  half  the  size  of  the  others. 
The  plaintiff  testified  that  all  she  saw,  however,  was  the  words 
«  Flat  to  let,"  and  knowing  that  in  that  vicinity  the  janitors  gener- 
ally live  in  the  basement,  she  applied  there  rather  than  at  the  front 
door  on  the  stoop.  She  says  it  was  dark,  bat  she  fonnd  the  bell 
pull  by  feeling.  There  was  an  electric  light  in  the  street  in  front  of 
the  adjoining  premises,  but  the  evidence  is  to  the  effect  that  the 
grass  plat  casts  the  cellarway  in  shadow,  and  that  the  stairs  cannot 
be  seen.  The  plaintiff  testified  that  she  did  not  see  them,  and  did 
not  know  of  their  existence ;  and  she  further  testified  that  while 
she  was  acquainted  with  the  different  ways  the  houses  were  built 
in  that  neighborhood,  she  had  never  seen  the  cellarway  of  a  house 
constructed  like  this  one. 

The  learned  trial  justice  nonsuited  this  time  because  of  the  affirma- 
tive proof  not  only  that  the  sign  was  no  invitation  to  apply  on  the 
premises,  but  was  a  direct  admonition  to  apply  elsewhere.     To  this 
extent  he  was  clearly  correct.     But  the  conclusion  does  not  follow 
that  "  the  plaintiff  went  upon  the  premises  uninvited."     The  con- 
struction by  the  owner  of  the  premises  of  the  flagged  pathway  from 
the  sidewalk  to  the  basement  gate,  with  a  bell  pull  for  communica- 
tion with  the  inmates,  is  an  implied  invitation  to  use  the  same  for 
all  lawful  and  proper  purposes  of  communication,  in  the  absence  of 
any  evidence  tending  to  restrict  the  use  to  the  occupants  of  the 
building.     A  person  ringing  the  door  bell  of  a  house,  not  wantonly 
or  in  mischief,  but  in  good  faith  for  civil  inquiries,  is  neither  a  tres* 
passer  nor  a  mere  licensee,  but  is  in  the  position  of  one  rightfully 
there  on  the  implied  assurance  of  ordinary  safety  which  is  furnished 
by  the  presence  and  the  purpose  of  the  bell.     To  such  a  person  the 
owner  owes  the  duty  at  least  of  exercising  that  degree  of  care  which 
will  render  him  reasonably  safe  provided  he  exercise  all  reasonable 
care  himself.     The  case  is  distinguishable  from  that  of  a  technical 
trespasser  or  one  on  the  premises  by  license  or  mere  sufferance,  who 
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enters  at  his  own  risk,  nsing  the  premises  as  they  are,  and  in  favor 
of  whom  no  dnty  of  care  or  vigilance  exists  beyond  abstentation 
from  affirmative  negligence  and  the  avoidance  of  intrinsically  dan- 
gerous springs,  snares,  etc.  The  plaintiff,  having  seen  on  the  sign 
even  as  the  result  of  her  own  indifference  or  inattention  only  the 
fact  that  a  flat  in  the  house  was  to  let,  conld  still  lawfully  ring 
the  door  bell  to  inquire  about  it,  and  even  had  she  noticed  that 
applications  were  to  be  made  elsewhere  she  might  nevertheless  law- 
fully inquire  of  the  janitor  on  the  premises  on  which  floor  the  flat 
was  located  or  any  other  pertinent  matter,  an  answer  to  which  might 
avoid  all  necessity  of  calling  on  the  agents.  Door  bells  are  occa-  ^ 
sionally  rung  for  the  mere  purpose  of  inquiring  the  way,  or  the  resi- 
dence of  some  one  in  the  neighborhood,  or  in  the  business  of  vend- 
ing wares.  In  all  such  cases  the  bell  must  be  regarded,  in  the 
absence  of  limitation  or  warning,  as  at  least  an  implied  invitation. 
And  if  the  place  where  the  caller  is  impliedly  invited  to  stand  for 
the  purpose  of  securing  communication  with  the  occupants  of  the 
house  is  dangerous  because  of  the  absence  of  ordinary  care,  as,  for 
instance,  if  the  platform  or  stoop  gave  way  because  of  long-existing 
neglect  and  decay,  it  cannot  be  said  that  the  owner  has  not  failed  in  / 
the  discharge  of  a  lawful  duty  or  obligation.  The  principle  is 
equally  applicable  to  the  immediate  propinquity  of  a  dark  cellar 
stairway,  or  may  be  so  in  the  judgment  of  a  jury.  The  language 
of  Mr.  Justice  Babtlbit  in  this  case  on  the  former  appeal  is  still 
pertinent :  '^  The  circumstances  thus  justifying  the  inference  that 
there  was  an  invitation  to  the  plaintiff  to  enter  for  the  purpose  of 
inquiry,  the  question  is  presented  whether  the  proximity  of  the  cel- 
lar steps  to  the  basement  gate  did  not  render  it  negligent  on  the  part 
of  the  defendant  to  ask  strangers  to  come  there  without  in  some  man- 
ner warning  them  of  the  liability  to  which  they  were  exposed  of 
breaking  their  necks  by  taking  a  single  step  backward  from  the 
gate.  *  *  *  Even  in  the  dark  one  would  hardly  expect  that  a 
angle  step  back  from  the  place  where  she  stood  before  a  basement 
gate  would  precipitate  her  down  a  flight  of  stone  steps  into  a  cellar." 

The  authorities  cited  by  the  respondent  are  all  distinguishable 
from  this  case. 

In  Victory  v.  Baker  (67  N.  T.  366)  the  deceased  was  not  in  the 
&etory  on  the  invitation  of  the  owner,  either  express  or  implied. 
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The  court  said  (p.  370) :  '*  He  was  not  there  upon  the  business  of 
the  defendants,  but  upon  the  business  of  his  employer.  He  entered 
by  a  way  not  intended  to  be  used  as  an  entrance  to  the  factory, 
and  although  the  workmen  and  occasionally  other  persons  used  it, 
it  was  in  disregard  of  the  manifest  intention  of  the  defendants,  as 
indicated  by  the  fences  and  other  arrangements  of  the  property. 

*'  It  is  not  necessary  to  say  that  the  deceased  was  a  trespasser,  but 
at  most  he  was  there  by  the  sufferance  of  the  defendants,  and  he 
took  the  risks  attendant  upon  his  being  in  the  factory  in  the  actual 
condition  in  which  it  was. 

"  A  man  may  make  an  excavation  on  his  own  land  and  leave  it 
unguarded  without  incurring  any  liability  to  persons  passing  over 
the  land  with  his  license  or  permission,  who  may  be  injured  by 
falling  into  it.  (HauerseU  v.  Smyth,  7  C.  B.  [N.  S.]  729 ;  Balch 
V.  Sfnithj  7  H.  &  N.  706.)  If  the  owner  places  a  spring  gun  on 
bis  premises,  or  does  other  like  act  imminently  dangerous  to  human 
life,  and  designed  to  endanger  it,  he  may  be  held  responsible  even 
to  a  trespasser,  but  the  facts  in  this  case  do  not  bring  it  within  the 
principle  upon  which  the  liability  in  the  case  supposed  rests.  So, 
also,  where  one  allows  a  dangerous  place  in  the  nature  of  a  trap  to 
exist  on  his  premises,  he  will  be  responsible  for  an  injury  caused 
thereby  to  persons  who  by  his  invitation,  express  or  implied,  go 
thereon.  The  case  of  a  customer  who  goes  to  trade  at  a  store,  or  of 
a  guest  at  an  inn,  are  examples  where  the  relation  between  the  par- 
ties imposes  a  duty  to  make  his  premises  reasonably  safe  for  those 
who  by  his  invitation  enter  them.  {Cfiapman  v.  JRothweUj  1  EL, 
B.  &  El.  168 ;  Indermaur  v.  Dames,  1  L.  R.  Com.  PI.  274 ;  S.  CI, 
2  id.  311.)" 

In  Beck  v.  Carter  (68  N.  T.  283)  the  same  distinction  was 
observed,  and  the  rule  is  stated  in  the  bead  note  that  ^^  where  the 
owner  of  land,  expressly  or  by  implication,  invites  others  to  come 
upon  his  land,  if  he  permits  anything  in  the  nature  of  a  snare  to 
exist  thereon  which  results  in  injury  to  one  availing  himself  of  the 
invitation,  and  who  at  the  time  is  exercising  ordinary  care,  such 
owner  is  answerable  for  the  consequences.  If,  however,  he  gives 
but  a  bare  permission  to  cross  the  premises,  the  licensee  takes  the 
risk  of  accidents  in  using  the  premises  in  the  condition  in  which 
they  are." 
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In  McAlpin  v.  Powell  (70  N.  T.  126),  a  fire  escape  was  used  by 
the  tenants  as  a  balcony  and  the  landlord  was  held  not  liable  for  an 
accident  resulting  from  its  unsafe  condition  because  he  gave  neither 
license  nor  permission  for  such  use,  and  there  was  no  indication  that 
it  was  designed  to  be  so  used. 

In  Larmore  v.  Crown  Point  Iron  Co.  (101  N.  T.  391)  the  per- 
son injured  was  on  the  premises  without  invitation,  and  the  case 
was  distinguished  in  the  head  note  '^  from  one  where  the  person 
injured  is  an  employe  of  the  owner,  or  where  the  injury  is  caused 
by  some  dangerous  thing  placed  by  the  owner  upon  the  premises, 
without  giving  warning  thereof,  or  where  the  owner,  in  the  prose- 
<iution  of  his  own  purpose  or  business,  invites  another,  either 
expressly  or  impliedly,  to  come  upon  his  land,  who  is  injured  by 
unreasonable  or  concealed  dangers,  or  where  a  licensee  is  injured 
by  some  affirmative  negligence."  The  court  said  (p.  396)  "  so,  also, 
where  the  owner  of  land  in  the  prosecution  of  his  own  pur- 
poses or  business,  or  of  a  purpose  or  business  in  which  there 
is  a  common  interest,  invites  another  either  expressly  or  impliedly 
to  come  upon  his  premises,  he  cannot  with  impunity  expose  him 
to  unreasonable  or  concealed  dangers,  as  for  example,  from  an 
open  trap  in  a  passageway.  The  duty  in  this  case  is  founded  upon 
the  plainest  principles  of  justice.  {Corby  v.  Hill^  4  C.  B.  [N.  S.] 
556 ;  Smith  v.  London  A  St.  K.  Docks  Co.^  L.  R.,  8  0.  P.  326 ; 
Hohnes  v.  North  Eastern  Paikoay  Co.^  L.  R.,  6  Exch.  123.)" 

The  distinction  between  a  licensee  and  one  on  the  premises  by 
implied  invitation  is  also  recognized  in  Cusiok  v.  Adwms  (115  N. 
T.  55)  and  Sterger  v.  Van  Siolden  (132  id.  499) ;  while  in  Bond  v. 
Smith  (113  id.  378)  the  decision  was  based  upon  a  failure  to  estab- 
lish freedom  from  contributory  negligence  and  lack  of  proof  that 
the  area  was  a  public  nuisance  which  the  lower  court  had  held  it 
to  be. 

The  case  of  Ouichard  v.  New  (84  Hun,  54)  is  to  some  extent  a 
direct  authority  in  favor  of  the  maintenance  of  this  action.  While 
the  court  in  that  case  did  not  decide  just  what  the  injured  boy's 
status  was,  the  rule  was  laid  down  that  the  fact  that  a  person  who 
has  sustained  personal  injuries  while  in  a  building  belonging  to 
another  is  technically  a  trespasser,  will  not  as  a  matter  of  law  pre- 
clude a  recovery  of  damages  from  the  owner  for  the  injuries  he  has 


L 


120  SEYMOUR  v.  WARREN. 

Sbcohd  Dbpartm£Nt,  Mabch  Term,  1901.  [VoL  59. 

sustained.  In  this  case  it  is  unnecessary  to  go  so  far.  It  is  suffi- 
cient to  hold  that  where  the  owner  of  property  has  constructed  a 
doorway  and  bell  apparently  for  general  use  he  owes  to  those  who 
may  call  for  any  legitimate  purpose  the  duty  of  exercising  some  care 
to  the  end  that  it  may  be  reasonably  safe  for  them  to  stand  there 
and  ring;  and  that  it  is  for  a  jury  to  determine  whether  the 
presence  of  an  unguarded  stairway  so  near  that  an  instinctive  motion 
or  turn  towards  one  in  the  house  who  responds  to  the  ringing  will 
precipitate  the  caller  down  the  stairs  is  consistent  with  the  exercise 
of  such  care. 
The  judgment  and  order  should  be  reversed. 

All  concurred,  except  Sbwell,  J.,  taking  no  part. 

Judgment  and  order  reversed  and  new  trial  granted,  copts  to 
abide  the  event. 


CoBNELiA  Seymoitr,  Appellant,  v.  Walter  H.  Waeben  and  J- 

Habpeb  Skillin,  Respondents. 

LancU&rd  and  tenant  —  memorandum  not  expreeting  a  eoneideration  or  the  mbetan- 
iial  terms  of  a  contract  of  lease  for  more  than  a  year  —  it  u  not  a  compUanoe  tD%(h^ 
the  Statute  of  Frauds. 

A  memorandum  dated  March  26,  1897,  stating,  "Dear  Madam. —  We  agree  to 
take  entire  charge  of  the  premises  No.  100  West  109th  Street,  comer  Columbus* 
Ave.,  keeping  it  in  good  order  and  paying  all  expenses  until  May  Ist,  1900. 
We  further  agree  to  pay  you  the  sum  of  seventy-five  dollars  ($75)  per  month, 
beginning  May  Ist,  1897.  If,  at  the  expiration  of  this  agreement,  the  rent  of 
said  property  shall  have  advanced,  and  if  said  agreement  shall  be  renewed,  w& 
will  increase  the  monthly  payment  to  you  in  proportion  to  the  advance  in 
rents,"  is  not  a  sufficient  compliance  with  the  Statute  of  Frauds,  as  it  does  not 
express  the  consideration  for  the  monthly  payments  of  seventy-five  dollars  or 
the  substantial  and  material  terms  of  the  contract,  and  parol  evidence  is  not 
admissible  to  supply  the  deficiency. 

Appeal  by  the  plaintiff,  Cornelia  Seymour,  from  an  order  of  th& 
Supreme  Court,  made  at  the  Queens  County  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  25th  day  of 
June,  1900,  setting  aside  the  verdict  of  the  jury  in  her  favor  and 
granting  a  new  trial. 
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JSdmund  L,  Mooney  [Frederick  A.  Gourd  with  him  on  the  brief]^ 
for  the  appellant. 

James  J.  Allen,  for  the  respondents. 

HiBSOHBBBG,  J. : 

The  action  of  the  learned  trial  justice  in  setting  aside  the  verdict 
secured  by  the  plaintiff  was  based  on  the  theory  that  the  contract  or 
memorandnm  upon  which  the  suit  is  brought  is  insufficient  under  the 
Statute  of  Frauds.  The  suit  is  for  damages  for  alleged  breach  of 
agreement.  The  complaint  alleges  that  on  or  about  the  26th  day  of 
March,  1897,  the  plaintiff  entered  into  an  agreement  with  the  defend- 
ants whereby  the  defendants  agreed  to  take  entire  charge  of  the 
premises  No.  100  West  One  Hundred  and  Ninth  street,  corner  of 
Columbus  avenue,  in  the  city  of  New  York,  to  keep  the  same  in 
good  order  and  pay  all  expenses,  taxes,  interest  on  mortgage  and 
other  charges  against  said  premises  until  May  1,  1900,  the  rents  of 
the  said  premises  to  he  received  hy  the  defendomts  for  their  ovm  v^se, 
and  in  consideration  thereof  the  defendants  agreed  to  pay  to  the 
plaintiff  the  sum  of  seventy-five  dollars  per  month,  beginning  May 
1, 1897. 

The  dtjiendants  pleaded  the  Statute  of  Frauds  as  a  defense,  and  as- 
the  agreement  is  unquestionably  one  which  by  its  terms  is  not  to  b& 
performed  within  one  year  from  the  making  thereof,  it  was  void 
unless  in  writing.  To  meet  the  requirements  of  the  statute  the 
plaintiff  produced  upon  the  trial  the  following  letter  signed  by  the 
defendants  and  received  by  her  under  date  of  March  26,  1897,  viz. : 

'*  Dear  Madam. —  We  agree  to  take  entire  charge  of  the  premises 
No.  100  West  109th  Street,  comer  Oolumbus  Ave.,  keeping  it  in 
good  order  and  paying  all  expenses  until  May  1st,  1900.  We 
further  agree  to  pay  you  the  sum  of  seventy-five  dollars  ($76)  per 
month  beginning  May  1st,  1897.  If  at  the  expiration  of  this  agree- 
ment  the  rent  of  said  property  shall  have  advanced,  and  if  said 
agreement  shall  be  renewed,  we  will  increase  the  monthly  payment 
to  you  in  proportion  to  the  advance  in  rents." 

The  principal  breach  of  the  agreement  set  up  in  the  complaint  is 
the  failure  and  refusal  on  the  part  of  the  defendants  to  pay  what  is 
App.  Div.—  Vol.  LIX.        ItJ 
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alleged  ae  ^'  the  proportionate  part "  of  the  taxes  and  the  interest 
on  the  mortgage  on  the  premises,  such  proportionate  part  prob- 
ably being  in  relation  to  the  amount  of  rent  in  excess  of  $75 
per  month,  if  any.  The  complaint  alleges  that  the  defendants,  on 
or  about  January  25, 1899,  informed  the  plaintiff  that  if  she  desired 
to  avoid  foreclosure  she  must  pay  the  taxes  on  the  premises  to  the 
amount  of  $440,  which  she  did,  and  which  sum  she  complains  that 
the  defendants  have  failed  to  repay  her. 

The  document  relied  on  by  the  plaintiff  is  fatally  defective  in. 
two  particulars,  viz.,^r^  it  does  not  express  the  consideration  stated 
in  the  complaint  to  the  effect  that  the  defendants  were  to  have  the 
rents  in  excess  of  seventy-five  dollars  per  month,  nor  indeed  does  it 
express  any  consideration  for  defendants'  promise ;  and,  secondj  it 
does  not  contain  any  agreement  on  the  part  of  the  defendants  to 
pay  taxes,  interest  on  the  mortgage  debt  and  other  charges,  but 
expressly  confines  their  liability  to  the  outlay  incident  to  keeping 
the  property  in  good  order. 

As  to  the  consideration,  it  needs  no  authorities  to  establish  the 
proposition  that  a  valid  promise  requires  a  consideration  to  support 
it.  It  may  be  conceded  that,  as  the  statute  does  not  require  the 
consideration  to  be  expressed  in  the  agreement  or  note  or  memoran- 
dum, it  would  be  sufficient  if  it  appeared  that  a  consideration 
existed,  notwithstanding  the  precise  nature  of  it  was  not  manifest. 
Prior  to  the  insertion  in  the  statute  of  the  requirement  that  the  con- 
-sideration  should  be  expressed  in  certain  writings,  the  current  of 
authority  was  to  the  effect  that  the  consideration  should  be  expressed 
Bs  an  essential  part  of  the  agreement.  After  the  passage  of  chap- 
ter 464  of  the  Laws  of  1863,  by  which  the  clause  requiring  tlie 
consideration  to  be  expressed  in  the  writing  was  struck  out  of  the 
statute,  it  was  held  that  the  effect  was  not  to  destroy  or  annul  the 
requirement  that  the  writing  must  contain  all  the  substantial  and 
material  terms  of  the  contract.  {Drake  v.  Seamcm^  97  N.  T.  280.) 
The  writing,  so  far  as  the  same  is  executory,  must  still  show  on  its 
face  what  the  whole  agreement  was.  {Drake  v.  Seaman^  supra.) 
In  Barney  v.  Forhea  (118  N.  T.  580)  Chief  Judge  Follett  said 
{p.  585) :  "  A  written  guaranty  given  by  a  third  party  to  a  creditor, 
that  his  debtor  will  thereafter  pay  to  him  a  pre-existing  debt,  must, 
notwithstanding  the  amendment  of  the  Statute  of  Frauds  by  chap- 
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ter  464  of  the  Laws  of  1863,  expressly  or  by  fair  implication,  dis- 
close that  the  promise  rests  on  a  legal  consideration.  (Castle  v. 
Beardsley^  10  Hnn,  343 ;  Drake  v.  Seaman,  97  N.  T.  230 ;  Reed 
on  Stat.  Frauds,  §§  423,  426.)  Since  that  amendment  the  courts 
have  held,  with  great  uniformity,  that  all  of  the  essential  parts  of 
contracts  within  the  amended  section  must  be  in  writing.  (New- 
hery  v.  WaU,  65  N.  T.  484, 488 ;  Stone  v.  Browning,  68  id.  598, 604 ; 
Drake  v.  Seaman,  supra.)  The  existence,  or  the  acknowledgment 
of  the  existence,  of  a  legal  consideration  for  the  support  of  such 
promise,  is  not  only  essential,  but  is  absolutely  indispensable.  The 
history  of  this  question  is  fully  given  in  Church  v.  Brovm  (21  N.  Y, 
331)  and  in  Drake  v.  Seaman  {supra),  and  it  is  quite  unnecessary  to 
again  go  over  the  cases  or  give  reasons  for  the  existence  of  the  rule. 
Speyers  v.  Lambert  (1  Sweeney,  335 ;  6  Abb.  Pr.  [N.  S.]  309,  and 
37  How.  Pr.  315)  must  be  regarded  as  overruled.  In  EvansviUe 
National  Bank  v.  Kaufmamm,  (93  N.  T.  273)  the  defendants  were 
held  not  to  be  liable  upon  their  written  guaranty,  because  there 
was,  in  fact,  no  consideration  for  it,  nor  was  any  expressed  in  the 
writing.  It  was  said  in  Drake  v.  Seamxm  (97  N.  T.  234) :  *  What 
was  said  in  Evansville  National  BamJc  v.  Kaufmann  (93  N.  T. 
273)  was  not  at  all  intended  to  decide  the  question  upon  which  the 
courts  have  thus  differed.  The  guaranty  there  was  special  and  with- 
out consideration  in  fact,  and  the  question  now  under  discussion 
was  not  before  the  courts.' " 

In  MerUz  v.  Newwitter  (122  N.  T.  491)  the  same  ruling  was 
applied  to  a  written  memorandum  of  a  contract  of  sale,  and  the 
memorandum  was  held  void  because  it  did  not  name  or  describe  the 
vendor.  The  court  said,  per  Brown,  J.  (p.  497) :  "  The  whole  cur- 
rent of  authority  in  this  state  is  that  the  memorandum  must  contain 
substantially  the  whole  agreement  and  all  its  material  terms  and 
conditions,  so  that  one  reading  it  can  understand  from  it  what  the 
agreement  is."  (See,  also,  Newbery  v.  Wall,  65  N.  T.  484,  and 
Sto7ie  V.  Browning,  68  id.  604.) 

It  is  to  be  observed  that  the  writing  in  question  makes  no  men- 
tion or  suggestion  of  a  consideration  emanating  from  the  plaintiff 
aad  inuring  to  the  benefit  of  the  defendants.  The  defendants  agree 
to  take  charge  of  the  premises,  to  keep  them  in  order,  to  pay  the 
expenses,  and  to  pay  the  plaintiff  seventy-iive  dollars  per  month.    The 
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plaintiff  does  not  agree  to  do  anything,  or  to  pay  anything.  There  is 
no  statement  that  the  defendants  are  to  receive  anything  as  a  con- 
sideration for  what  they  are  to  do.  The  plaintiff  says  they  were  to  col- 
lect and  receive  the  rents,  paying  the  seventy  five  dollars  per  month  out 
of  the  rents  and  retaining  the  balance.  The  memorandnm  does  not 
say  so.  It  does  not  even  say  that  the  seventy-five  dollars  is  to  be  paid 
from  the  rents.  It  does  say  that  if  the  rents  advance  the  monthly  pay- 
ment shall  increase  in  proportion,  but  that  does  not  necessarily  involve 
the  proposition  that  the  payment  shall  come  from  the  rents  collected. 
The  plaintiff  further  claims  that  the  possession  and  control  of  the 
property  by  the  defendants  is  a  consideration.  Here  too  the  agree- 
ment is  defective  for  there  is  no  statement  that  the  defendants  are  to 
have  control,  the  plaintiff  not  even  agreeing  that  they  may  take  charge 
of  the  premises.  The  case  is  not  unlike  the  one  of  Zees  v.  WhU- 
comb  (5  Bing.  34),  where  the  defendant  agreed  in  writing  to  remain 
with  the  plaintiff  for  the  period  of  two  years  for  the  purpose  of 
learning  the  business  of  a  dressmaker,  and  the  memorandum  waa 
held  insufficient  because  the  whole  agreement  did  not  appear,  the 
engagement  on  the  plaintiff's  part  to  teach  being  essential,  and  ne 
such  engagement  appearing  in  the  writing.  In  Wright  v.  Weeks^ 
(25  N.  T.  153)  Judge  Allen  said  (p.  161) :  "  It  was  decided,  as 
early  as  1804,  in  Wain  v.  Warlters  (5  East,  10),  that  a  writing  could 
not  be  a  memorandum  of  an  agreement,  unless  it  contained  the 
whole  agreement, —  that  is  to  say  the  parties  amd  the  consideration- 
and  the  subject  matter,  as  well  as  the  promise, —  and  this  is  now 
well  established  as  law.  It  was  then  held  that  the  word  agreement^ 
in  the  statute,  included  not  only  the  promise,  but  the  consideration- 
for  it ;  and  that  parol  evidence  could  not  be  given  of  the  considera- 
tion of  a  promise,  which,  upon  the  face  of  the  written  engagement^ 
was  a  nudum  pactum.^^  This  doctrine  has  not  been  substantially 
modified.  While  a  seal  or  the  words  "  value  received,"  have  been 
held  sufficient,  and  while  the  consideration  accordingly  need  not  be^ 
expressed,  there  must  at  least  be  some  expression  of  a  consideration 
or  the  fair  and  necessary  inference  of  one  arising  from  the  language 
used  to  indicate  that  the  note  or  memorandum  embodies  a  bindings 
and  valid  agreement. 

It  is  equally  obvious  that  if  the  parties  actually  made  the  agree- 
ment  alleged  in  the  complaint,  and  the  undertaking  on  the  part  o£ 
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the  defendants  was  to  pay  the  taxes,  the  interest  on  the  mortgage, 
water  rates,  insurance,  and  all  other  charges  in  addition  to  the 
expenses  of  keeping  the  property  in  repair,  the  writing  does  not 
^oontain  the  whole  agreement  in  this  respect,  and,  therefore,  fails  to 
<5omply  with  the  requirements  of  the  statute.  The  deficiency  can- 
not be  supplied  by  parol,  or  the  purpose  of  the  statute  would  be 
•destroyed,  which  is  to  free  contracts  which  extend  beyond  a  year 
from  the  uncertainties  and  possible  frauds  of  speech.  There  is  no 
ambiguity.  The  defendants  agree  to  keep  the  premises  in  good 
-order,  paying  all  expenses.  The  collocation  indicates  that  the 
expenses  referred  to  are  those  incident  to  the  keeping  of  the  prop- 
•erty  in  good  order ;  and  such  expenses  can  no  more  be  extended  by 
<^nstruction  to  the  taxes,  insurance  and  interest  than  they  could  be 
to  a  judgment  or  the  principal  of  the  mortgage,  or  the  interest  on  a 
sew  mortgage  which  the  plaintiff  might  put  upon  the  place.  The 
4»8e  of  Foster  v.  Oodda/rd  (1  Black,  506)  is  quite  distinguishable. 
There  the  court  had  under  consideration  a  contract  to  pay  a  share 
•of  the  net  profits  in  a  business  enterprise  which  would  remcdn  after 
deducting  "  the  actual  expenses  that  may  appertain  to  the  goods 
themselves,  including  the  cost  of  said  Foster's  living,"  and  the  court 
held  that  the  taxes,  clerk  hire  and  advertising  were  necessary  dis- 
bursements to  be  deducted  in  ascertaining  the  net  profits.  The 
«onrt  said  (p.  514) :  "  It  was  certainly  not  the  intention  of  the  par- 
ties that  the  defendant  should  make  a  donation  by  any  expenditure 
in  the  business."  In  the  case  at  bar,  however,  there  is  no  sugges- 
tion of  the  ascertainment  of  net  profits,  viz.,  the  difference  between 
receipts  and  disbursements,  nor  do  I  think  the  word  "  expenses " 
indefinite  even,  or  that  oral  testimony  could  be  received  to  explain 
its  meaning  independently  of  the  requirements  of  the  statute.  But 
be  that  as  it  may,  it  is  clear  tliat  it  does  not  necessarily  embrace  and 
include  the  items  of  expenditure  which  are  essential  to  the  plain- 
tiff's claim.  The  language  of  Judge  Finch  in  Drake  v.  Seamcm 
(«i*pra). is  quite  applicable  (p.  237):  "We  cannot  hold  this  memo- 
randum suificicnt  without  a  dependence  upon  parol  evidence  which 
would  practically  nullify  the  statute,  and  since  we  have  held  that 
one  party  may  be  bound  by  his  signature  while  the  other  party,  not 
signing,  is  not  bound  at  all  {Mdson  v.  Decker^  72  N.  Y.  595),  it 
becomes  very  important  for  the  party  who  does  sign  and  is  bound, 
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that  the  rule  should  be  firmly  adhered  to  which  requires  the  real 
coutract  to  be  stated  with  its  substantial  terms  and  conditions." 

The  cases  cited  by  the  appellant's  counsel  adjudging  the  specific 
performance  of  contracts  voidable  but  partly  performed,  or  per- 
formed in  full  by  one  party,  relate  solely  to  equitable  jurisdiction 
and  have  no  application  to  an  action  at  law  to  recover  damages  for 
the  breach  of  such  a  contract. 

The  order  should  be  affirmed,  with  costs. 

All  concurred. 

Order  setting  aside  verdict  and  granting  new  trial  affirmed,  costs 
to  abide  the  event. 


If  ABY  ConoHLiN,  as  Administratrix,  etc.,  of  John  J.  Coitohlik, 
Deceased,  Respondent,  v.  Thb  Brooklyn  Heights  Railboai> 
Company,  Appellant. 

Negligence  —  a  street  railroad  conductor^  thrown  from  the  ear  by  its  rocking  /rom^ 

side  to  side. 

In  an  action  brought  to  recover  the  damages  resulting  from  the  death  of  a  con- 
ductor on  the  defendant's  street  railroad,  evidence  that  he  was  thrown  from, 
the  interior  of  the  car  while  it  was  rocking  from  one  side  to  the  other  as  though 
about  to  jump  from  the  rail;  that  each  of  three  other  conductors  had  been 
thrown  from  his  car  at  the  point  where  the  accident  occurred  within  one  or 
two  years  l)efore  the  accident,  coupled  with  the  evidence  of  a  competent  civil 
engineer  to  the  effect  that  the  tracks  were  dangerously  out  of  alignment,  la 
sufficient  to  warrant  the  submission  to  the  Jury  of  the  questions  of  the  defend- 
ant's negligence  and  of  the  intestate's  freedom  from  contributory  negligence. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  jndgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
11th  day  of  April,  1900,  upon  the  verdict  of  a  jury  for  $4,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  20th  day  of 
April,  1900,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  Z.  Wellsj  for  the  appellant. 

Stephen  C.  Baldwin^  for  the  respondent. 
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HiRSCHBERQ,  J.  : 

Tlie  evidence  is  conflicting.  The  defendant  contends  that  there 
is  no  proof  that  the  tracks  at  the  place  of  the  accident  were  danger- 
ously out  of  alignment.  But  the  plaintiff  produced  a  competent 
civil  engineer,  who  testified  to  that  effect,  and  also  three  ex-em- 
ployees of  the  company  predecessor  to  the  defendant  in  interest, 
who  each  testified  that  while  acting  as  a  conductor  he  had  been 
thrown  from  a  car  at  the  point  where  the  accident  now  complained 
of  occarred,  the  period  ranging  from  one  to  two  years  before  the 
accident  in  question.  This  evidence  required  the  submission  to  the 
jury  of  the  question  of  defendant's  negligence,  and  supports  their 
finding  adversely  to  the  defendant  on  that  branch  of  the  case.  It 
is  true  that  the  reports  of  the  occurrences  herein  noted  were  made 
orally  to  the  prior  company,  and  not  in  writing,  and  that  there  is 
no  direct  evidence  that  they  actually  came  to  the  defendant's 
knowledge ;  but  the  condition  of  the  track  as  it  must  be  assumed 
the  jury  found  it,  lasted  from  the  time  the  line  was  leased  by  the 
defendant  until  this  accident  occurred,  and  it  cannot  be  said,  as 
matter  of  law,  that  sufficient  time  had  not  elapsed  to  charge  the 
defendant  with  constructive  notice. 

The  evidence  also  tended  to  show  that  by  reason  of  the  defect  in 
the  track  the  plaintiff's  decedent,  the  conductor  on  one  of  defend- 
ant's  cars,  was  thrown  from  his  car  and  killed.  There  are  slight 
discrepancies  and  divergencies  in  the  evidence,  as  often  occur  in 
trials,  but  the  proof  fsdrly  establishes  that  the  accident  occurred  at 
the  point  where  the  other  witnesses  alleged  the  defect  in  the  track 
existed,  and  that  it  was  occasioned  by  it.  The  conductor  was  alone 
in  the  car,  but  was  seen  to  be  thrown  from  the  interior  of  the  car 
by  a  witness  who  testified  that  he  "  saw  the  car  rock  from  one  side 
to  the  other,  as  though  to  jump  from  the  rail."  This  evidence, 
with  that  before  referred  to,  proves  that  the  accident  could  have 
occurred  without  any  fault  on  the  part  of  the  deceased,  and  required 
the  question  to  be  submitted  to  the  jury  whether  he  was  free  from 
contributory  negligence.  (  Wood/worth  v.  If.  Y,  Ceni/ral  <&  H.  R. 
R.  R.  Co.^  55  App.  Div.  23,  and  cases  cited.)  So,  too,  the  fact  that 
the  conductor  had  made  a  number  of  trips  over  the  line  before,  was 
a  proper  matter  for  consideration  on  this  question,  but  did  not, 
under  the  authorities,  operate  to  take  the  question  from  the  domain 
of  the  jury.     (Wallace  v.  a  V.  R.  R.  Co.,  138  N.  Y.  302,  306.) 
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The  charge  was  a  very  careful  one,  in  which  the  law  was  clearly 
and  correctly  expressed,  and  no  ground  appears  to  justify  interferr 
ence  with  the  result. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Beatbiob  Pbbsswood  Kino,  Respondent,  v.  Abthub  B.  Ejng, 

Appellant. 

AmendmerU  of  a  toarrant  of  cUtaehment  by  stating  the  ground  thereof,  pending  a 
motion  to  txtceUe  it  —  relcUive  position  of  a  benejietary  under  a  mU  and  Gf  an 
assignee  in  respect  to  a  cause  of  action  —  assignment  of  a  portion  of  a  debt. 

The  court  has  power,  after  the  making  of  a  motion  to  vacate  a  warrant  of  attach- 
ment because  it  did  not  state  the  ground  on  which  it  was  granted,  to  supplj 
the  omission  hy  an  amendment  to  the  warrant. 

A.  beneficiary  under  her  father's  will  occupies  a  relation  to  a  claim  acquired  there- 
under, which  gives  to  her  sworn  statement  greater  authenticity  than  would 
exist  in  the  case  of  a  stranger  who  has  purchased  a  cause  of  action. 

It  seems,  that  an  assignment  of  a  portion  of  a  debt  is  valid. 

Appeal  by  the  defendant,  Arthur  it.  King,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  28th  day 
of  December,  1900,  granting  the  plaintiff's  motion  to  amend  a  war- 
rant of  attachment  theretofore  granted  in  the  action,  and  also  from 
an  order  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  derk  of  the  county  of  Kings  on  the  28th  day  of 
December,  1900,  denying  the  defendant's  motion  to  vacate  said  war- 
rant of  attachment. 

Danid  E.  Dda/oom  \0.  Washboume  Smith  with  him  on  the 
brief],  for  the  appellant. 

Frank  Harvey  Fiddy  tor  the  respondent. 

HiBSOHBEBO,  J. : 

A  warrant  of  attachment  was  granted  herein  on  the  26th  day  of 
November,  1900,  but  it  did  not  recite  the  ground  of  the  attachment 
as  required  by  section  641  of  the  Code  of  Civil  Procedure.  A  good 
ground  existed  as  appear^  by  the  paper  on  which  the  warrant  waa 
obtained,  viz.,  that  the  defendant  is  a  non-resident.     On  December 
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I',  1900,  the  defendant  served  a  notice  of  motion  returnable  Decem- 
ber twelfth,  for  an  order  vacating  the  warrant  on  the  sole  ground 
that  the  warrant  was  defective  in  the  particular  referred  to.  There- 
after the  plaintiflE  procured  an  order  requiring  the  defendant  to  show 
cause  why  the  warrant  should  not  be  amended  by  inserting  therein 
a  statement  of  the  ground  of  the  attachment  in  these  words  :  ^^  That 
the  defendant  is  not  a  resident  of  the  State  of  New  York,  but  is  a 
resident  of  the  State  of  New  Jersey."  On  the  hearing  of  both 
motions  the  court  amended  the  warrant  as  asked  for  and  denied  the 
motion  to  vacate.  The  appeals  from  such  orders  have  been  argued 
here  together. 

The  court  had  power  to  amend  the  warrant.  {Stone  v.  Pratt^  90 
Hun,  39,  and  cases  therein  cited ;  Code  Civ.  Proc.  §  723.)  The 
case  of  Cronin  v.  Crooks  (76  Hun,  120 ;  affd.,  143  N.  T.  352)  is 
not  authority  to  the  contrary,  for  no  motion  appears  to  have  been 
made  to  amend  the  warrant  in  that  case.  Certainly  this  question 
was  not  considered. 

The  appellant  insists  that  the  original  papers  are  defective  in 
matters  of  substance  because  the  complaint  does  not  state  a  cause 
of  action,  and  because  material  averments  are  not  within  the  knowl- 
-edge  of  affiants  and  the  sources  of  information  and  grounds  of 
belief  are  not  stated.  In  form  the  action  is  based  on  the  assign- 
ment of  a  part  of  a  claim,  but  the  plaintiff  is  one  of  the  beneficiaries 
of  her  father's  will,  and  as  such  is  entitled  to  the  same  share  in  the 
subject-matter  of  the  claim  as  has  been  assigned  to  her  independ- 
ently of  the  assignment.  This  fact  gives  authenticity  to  her  sworn 
statements  which  would  not  ap^'ply  to  a  stranger  purchasing  a  cause 
of  action  and  whose  rights  and  knowledge  thereof  would  necessarily 
be  inferior.  In  liisley  v.  Phenix  Ba/nh  of  City  of  New  York 
{83  N-  T.  318)  it  was  held  that  an  assignment  of  a  portion  of  a  debt 
is  valid,  and  in  the  very  recent  case  of  Chambers  v.  Lcmcaater  (160 
N.  Y.  342)  Chief  Judge  Pabkek  said  (p.  348) :  "  It  has  long  been 
settled  in  this  state  that  a  valid  assignment  of  a  part  of  an  entire 
debt  or  obligation  can  be  made."  Whether  the  plaintiff  can  success- 
fully enforce  her  rights  in  the  action  without  bringing  in  the  other 
beneficiaries  is  not  now  considered  or  determined.  The  complaint 
certainly  states  a  good  cause  of  action  in  *f  avor  of  the  plaintiff  and 
againBt  the  defendant  for  breach  of  contract.  The  papers  taken 
App.  Div.— Vol.  LIX.        3  7 


130  WENZ  V.  MEYERSOHN. 

Sbcohd  Departmjckt,  March  Tebm,  1901.  [YoL  59. 

together  confer  jurisdiction  to  grant  the  writ.    {Barstaw  Stove  Co^ 
V.  Darlinffy  81  Hun,  564 ;  Hawkins  v.  Paias,  39  App.  Div.  506  ; 
Anthony  <&  Co.  v.  Fox^  58  id.  200,  203,  204 ;  MaeUer  v.  £em- 
harth,  115  N.  Y.  459.) 
The  orders  should  be  afSrmed. 

All  concurred. 

Orders  afSrmed,  with  ten  dollars  costs  and  disbursements  in  each 
case. 


Ehka  E.  Wbnz,  Appellant,  v.  Heyman  Meyebsohn   and  Tobias 

Kbakoweb,  Kespondents. 

Belease — parol  evidence  to  show  that  part  of  ths  eonrideration  to  be  given  therrfor  hae^ 
not  been  paid  u  competent — until  it  i$  paid  there  ii  no  accord  and  eatirfaetion. 

Where  certaiii  of  the  parties  to  an  action  to  foreclose  a  mechanic's  lien  for  11,190 
agree  that  If  the  plaintiff  would  settle  the  action  for  |1, 100  and  would  execute  to 
all  the  defendants  a  general  release,  the  defendants  would  pay  the  plaintiff  |30» 
and  such  release  and  satisfaction  are  subsequently  executed  and  delivered,  the 
plaintiff,  in  the  event  of  the  defendants'  failure  to  pay  the  ISO,  is  entitled  Uy 
maintain  an  action  against  the  defendants  to  recover  that  sum. 

Parol  testimony,  showing  that  the  defendants  had  not  paid  the  full  consideration 
for  the  release,  is  admissible,  as  it  does  not  affect  the  force  of  the  release. 

The  transaction  does  not  constitute  an  accord  and  satisfaction,  as  the  agreement- 
has  not  been  completely  executed. 

Appeal  by  the  plaintiff,  Emma  E.  Wenz,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn^ 
first  district,  in  favor  of  the  defendants,  rendered  on  the  3d  dajr 
of  October,  1900. 

JSruee  M.  Dunca/nj  for  the  appellant. 

SwmueL  I,  Frankenstein^  for  the  respondents. 

The  plaintiff  appeals  from  a  judgment  of  the  Municipal  Court  iu* 
favor  of  the  defendants.  The  action  is  upon  contract  to  recover- 
thirty  dollars.  The  defendants  answered  by  general  denial,  and 
set  up  three  separate  defenses ;  accord  and  satisfaction,  release,  andL 
payment.  Prior  to  May  19,  1900,  the  plaintiff  sued  Meyersolin^ 
Krakomer  (the  defendants  in  this  action)  and  Mandel,  who  were, 
copartners,  and  also  Stein    and    II.  Krakomer,  in   the  Supreme^ 
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Conrt,  to  foreclose  a  mechanic's  lien  for  one  thousand  one  hundred 
and  thirty  dollars.     On  May  19,  1900,  the  parties,  save  Stein  and 
H.  Krakomer,  met  to  settle  their  differences.     The  plaintiff  was 
represented   by   C.  Wenz.     The  dispute  narrowed  to  the  thirty 
dollars,  and  the  defendants  in  this  action  thereupon  agreed  with 
the   plaintiff  that  if  she  would  settle  the  foreclosure  suit  for  one 
thousand  one  hundred  dollars  and  would  execute  and  deliver  to 
all  defendants  in  that  suit  a  general  release  and  a  satisfaction  of  the 
mechanic's  lien,  they  would  pay  the  plaintiff  the  said  thirty  dollars. 
The  plaintiff,  not  being  present,  it  was  agreed  for  her  that  the 
release   and  satisfaction  would  be  executed  and  delivered  to  the 
defendants,  and  this  was  done  two  days  afterwards.    The  defend- 
ants thereafter  refused  to  pay  the  thirty  dollars,  whereupon  this 
action  was  begun.    At  the  close  of  the  testimony  the  learned  justice 
stated  that  he  was  satisfied  that  the  promise  sued  upon  had  been 
made.     He  held,  however,  that  the  release  was  a  bar,  and,  therefore, 
gave  judgment  for  the  defendants. 

I  think  that  this  was  error.  The  thirty  dollars  was  part  of  the 
consideration  for  the  release.  There  was  ample  consideration  for 
the  promise  of  the  defendants  to  pay  it  in  their  release  and  their 
consequent  discharge  from  partnership  liability.  {Luddvngton  v. 
BeU,  77  N.  T.  138 ;  WaydeU  v.  Luer,  3  Den.  410.)  The  com^ 
plication  is  due  to  the  fact  that  the  plaintiff,  instead  of  tendering 
the  release  with  one  hand  and  holding  out  the  other  for  the  entire 
eonsideration,  trusted  the  defendants  for  the  payment  of  the  thirty 
dollars  —  gave  them  credit  therefor.  Upon  default  by  them  she  was 
entitled  to  sue  to  enforce  that  payment.  {Szymanski  v.  Chapman^ 
45  App.  Div.  369,  371.)  The  parol  testimony  is  not  objectionable 
as  altering  or  modifying  the  release,  for  it  but  tended  to  establish 
that  the  full  consideration  therefor  was  not  paid,  and  did  not  affect 
the  force  of  the  release.  The  agreement  was  not  completely 
executed,  and,  therefore,  there  was  no  accord  and  satisfaction. 
{Smdth  V.  Orcmfardj  84  Hun,  318,  and  authorities  cited.) 
The  judgment  must  be  reversed  and  a  new  trial  ordered. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
to  abide  the  event. 
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Henry  Fennikoh,  Appellant,  v.  Thomas  F.  Gunn,  One  of  the  City 
Marshals  of  the  City  of  New  York,  Respondent. 

Contract  —  when  the  title  to  a  grocery  biuinese  does  not  paee  to  a  vendee — lety  under 
an  execution — failure  to  file  a  conditional  eontrcect  of  eale. 

An  agreement  recited:  "For  and  in  consideration  of  the  sum  of  one  dollar,  the 
party  of  the  first  part  sells  unto  the  party  of  the  second  part,  upon  condi- 
tions hereafter  named,  all  the  rights,  title  and  interest  of  Grocery  Store  No. 
116  Berry  Street,  Brooklyn.  The  parties  of  the  second  part  shall  devote  their 
time  and  energy  to  the  attendance  and  care  of  the  said  Grocery  Store.  All 
purchases  of  stock  shall  be  made  by  them  only  upon  approval  of  party  of  first 
part.  The  purchase  price  of  said  business  shall  be  Two  Thousand  and  Two 
Hundred  dollars,  |2,SK)0,  payable  every  month,  for  which  the  party  of  the  sec- 
ond part  shall  give  demand  notes  for  $50  each.  The  parties  of  the  second  part 
also  agree  to  pay  to  party  of  the  first  part,  once  every  week,  all  money  due  for 
goods  purchased  by  them  in  the  name  of  the  party  of  the  first  part,  and  party 
of  the  first  part  return  receipted  bills  of  all  said  goods  purchased.  The  parties  of 
the  second  part  shall  pay  the  monthly  rent  due,  also  all  other  expenses  necessary 
to  properly  conduct  the  business.  The  party  of  the  first  part  shall  have  the 
priv:lege  of  purchasing  all  necessary  goods  from  the  parties  of  the  second  part 
9X  wholesale  price,  only  though  until  the  above  amount  be  paid.  The  parties 
of  the  second  part  shall  always  maintain  the  equal  amount  of  stock  to  warrant 
the  payment  of  any  deficiency  that  may  arise  in  the  payments  as  agreed.  The 
parties  of  the  second  part  shall  remain  in  peaceful  possession  as  long  as  they 
pay  to  the  party  of  the  first  part  all  moneys  due  and  keep  the  stock  in  as  good 
condition  as  when  received  by  them.  The  party  of  the  first  part  agrees  to  give 
to  parties  of  the  second  part  a  free  and  clear  bill  of  sale  when  total  amount  of 
Two  Thousand  two  hundred  dollars,  12,200,  is  paid  in  full." 

Held,  that  the  agreement  constituted  a  contract  of  conditional  sale  and  vested 
in  the  vendees  no  leviable  interest  in  the  property  —  certainly  so  where  the 
vendees  paid  no  part  of  the  notes  given  under  the  terms  of  the  instrument. 

When  the  failure  to  file  the  instrument,  even  if  such  filing  were  necessary,  is  not 
available  to  a  city  marshal  levying  upon  the  goods,  considered. 

Appeal  by  the  plaintiff,  Henry  Fennikoh,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  defendant,  rendered  on  the  2d  day  of  October, 
1900,  dismissing  the  plaintiff's  complaint  upon  the  merits. 

John  P.  DonneUy^  for  the  appellant. 

WiUio/m  J,  Bogenshutz^  for  the  respondent. 
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Jenks,  J. :  , 

The  plaintiff  appeals  from  a  judgment  of  the  Municipal  Court, 
dismissing  his  action  for  replevin  on  the  merits.  The  action  is 
against  a  city  marshal,  who,  in  August,  1900,  levied  under  an 
execution  against  one  Mohneke  upon  certain  goods  and  chattels  in  a 
grocery  shop.  In  May,  1900,  the  plaintiff,  who  was  the  owner 
thereof,  executed  the  following  agreement : 

"  This  agreement,  entered  into  this  8th  day  of  May,  1900,  between 
H.  Fennikoh,  of  the  Borough  of  Brooklyn,  County  of  Kings,  City 
and  State  of  New  York,  party  of  the  first  part,  and  Louis  Mohneke 
and  Henry  Mohneke,  of  the  same  place,  parties  of  the  second  part. 
For  and  in  consideration  of  the  sum  of  one  dollar,  the  party  of  the 
first  part  sells  unto  the  parties  of  the  second  part,  upon  conditions 
hereafter  named,  all  the  rights,  title  and  interest  of  Grocery  Store  No. 
116  Berry  Street,  Brooklyn.  The  parties  of  the  second  part  shall 
devote  their  time  and  energy  to  the  attendance  and  care  of  the  said 
Grocery  Store.  All  purchases  of  stock  shall  be  made  by  them  only 
upon  approval  of  party  of  first  part.  The  purchase  price  of  said 
business  shall  be  Two  Thousand  and  Two  Hundred  dollars,  $2,200, 
payable  every  month,  for  which  the  party  of  the  second  part  shall 
give  demand  notes  for  $50  each.  The  parties  of  the  second  part  also 
agree  to  pay  to  party  of  the  first  part,  once  every  week,  all  money 
due  for  goods  purchased  by  them  in  the  name  of  the  party  of  the 
first  part,  and  party  of  the  first  part  return  receipted  bills  of  all  said 
goods  purchased.  The  parties  of  the  second  part  shall  pay  the 
monthly  rent  due,  also  all  other  expenses  necessary  to  properly  con- 
duct the  business.  The  party  of  the  first  part  shall  have  the  privilege 
of  purchasing  all  necessary  goods  from  the  parties  of  the  second  part 
at  wholesale  price,  only  though  until  the  above  amount  be  paid.  The 
parties  of  the  second  part  shall  always  maintain  the  equal  amount  of 
stock  to  warrant  the  payment  of  any  deficiency  that  may  arise  in  the 
payments  as  agreed.  The  parties  of  the  second  part  shall  remain  in 
peaceful  possession  as  long  as  they  pay  to  party  of  the  first  part  all 
moneys  due  and  keep  the  stock  in  as  good  condition  as  when  received 
by  them.  The  party  of  the  first  part  agrees  to  give  to  parties  of  the 
second  part  a  free  and  clear  bill  of  sale,  when  total  amount  of  Two 
Thousand  two  hundred  dollars,  $2,200  is  paid  in  full." 

The  notes  had  been  given  and  the  Mohnekes  entered  into  posses- 
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sion  nnder  the  agreement.  I  think  that  the  intention  of  the  parties 
contemplated  only  a  conditional  sale  until  the  payment  of  the  pur- 
chase price.  The  provision  in  the  agreement  that  when  that  price  is 
paid  in  f  nil  a  bill  of  sale  will  be  given  is  inconsistent  with  the  claim 
that  the  title  was  to  pass  when  the  agreement  was  made  {Boon  v. 
J£d88j  70  N.  T.  465,  473),  and  the  use  of  the  term  "  sell "  does  not 
necessarily  import  an  executed  contract.  {Anderson  v.  Read^  106 
N.  Y.  333.)  The  plaintiff  testified  that  no  part  of  the  notes  had 
been  paid,  so,  therefore,  there  is  no  complication  due  to  a  partial 
payment  of  the  consideration,  while  the  mere  delivery  of  the  notes 
itself  is  not  enough  to  vest  the  title,  in  face  of  the  express  provision 
of  the  agreement  that  a  bill  of  sale  would  be  executed  when  the  pur- 
chase price  was  paid.  {Campbell  Printing  Press  (&  Mfg,  Co,  v. 
Walker  J  114  N.  T.  7.)  It  was  entirely  permissible  for  the  parties 
to  enter  into  this  transaction,  which  contemplated  the  delivery  of  the 
chattels  to  the  vendee.  {Cole  v.  Mann^  62  N.  Y.  1;  Prentiss  Tool 
4Jk  Supply  Co.  V.  Schirmer,  136  id.  305.) 

Even  if  there  was  not  compliance  with  section  112,  article  9,  of 
the  Lien  Law,  it  does  not  appear  that  the  execution  creditor  came 
within  its  purview,  while  neither  he  nor  the  sheriff  was  a  purchaser 
for  value  simply  by  reason  of  the  seizure.  (  Wise  v.  Grant,  140  N. 
Y.  593,  596.)  Assuming  that  the  instrument  can  be  regarded  as  a 
chattel  mortgage,  and  so  subject  to  the  provisions  of  sections  90  and 
95  of  article  8  of  the  Lien  Law  (Chap.  418,  Laws  of  1897),  and  that 
it  was  not  filed,  I  fail  to  see  how  this  would  avail  the  creditor,  for 
it  does  not  appear  when  Mohneke's  debt  was  contracted,  or  but  that 
his  creditor  was  merely  a  creditor  at  large.  {BvUard  v.  Kenyon^ 
49  K  Y.  St.  Repr.  132 ;  Button  v.  Eathhone,  Sa/rd  dk  Co.,  126  N. 
Y.  187,  191.)  Therefore,  he  is  in  no  position  to  raise  the  point.  I 
think  that  it  was  not  shown  that  the  judgment  debtor  had  any  levi- 
able interest  in  the  property,  and,  therefore,  the  action  will  lie. 
{BurcMl  V.  Green,  6  Misc.  Rep.  236 ;  affd.,  80  Hun,  602.) 

The  judgment  should  be  reversed. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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Matilda  P.  Hamel,  Respondent,  v.  The  Brooklyn  Heights  Rail- 
road Company,  Appellant. 

2fegligenee — proof  of  impairment  of  hearing — absence  of  proof  that  the  accident 
could  have  caused  it  —  t?ie  objection  must  be  taken  by  motion  to  strike  it  out  — 
dient  not  bound  by  his  attorney's  attempt  to  influence  a  witness — charge  as  to  the 
preponderance  of  proof 

Where  the  complaint  in  an  action  to  recover  damages  for  personal  injuries 
alleges  an  impairment  of  the  plaintiff's  hearing  as  an  element  of  damages,  the 
testimony  of  a  lay  witness  as  to  what  she  had  personally  observed  in  respect 
to  any  difference  in  the  plaintiff's  hearing  before  and  after  the  accident  is,  as 
I>artial  proof,  competent,  and  the  objection,  that  such  testimony  was  not  con- 
nected with  the  accident  by  proof  that  impaired  hearing  could  have  resulted 
from  the  accident,  is  not  available  to  the  defendant  where  it  made  no  motion 
to  strike  out  such  testimony  because  of  the  absence  of  such  proof. 

The  agency  involved  in  the  relation  of  attorney  and  client  is  not  such  as  to 
render  competent,  against  the  client,  evidence  of  an  alleged  attempt  on  the 
I>art  of  her  attorney  to  induce  a  witness  called  by  the  adverse  party  to  testify 
falsely,  where  no  evidence  is  given  in  any  way  connecting  the  client  with  such 
attempt. 

In  an  action  to  recover  damages  for  personal  injuries,  it  was  considered  that  it 
was  not  error  for  the  court  to  refuse  to  charge  the  jury  '*  that  if  they  are  in 
doubt»  after  hearing  all  this  testimony,  they  must  give  their  verdict  for  the 
defendant,"  on  the  ground  that  if  the  request  was  another  form  of  the  state- 
ment that  the  plaintiff  was  bound  to  prove  the  controverted  facts  by  a  pre- 
XMnderance  of  credible  testimony,  it  was  a  reiteration  of  another  part  of  the 
charge,  and  that  if  it  required  a  higher  standard  of  proof  from  the  plaintiff,  it 
was  unauthorized. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  4th 
day  of  June,  1900,  upon  the  verdict  of  a  jury  for  $3,041.66,  and 
Also  from  an  order  entered  in  said  clerk's  office  on  the  12th  day  of 
June,  1900,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  Z.  WeUsj  for  the  appellant. 
Thmnaa  E,  PearsaU^  for  the  respondent. 
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Jenks,  J. : 

The  plaintiff  recovered  a  verdict  for  $3,000  damages  for  personal 
injuries  caused  by  the  negligence  of  the  defendant,  and  the  defend- 
ant appeals  from  the  judgment  and  from  an  order  denying  a  motion 
for  a  new  trial.  The  plaintiff,  a  passenger  on  a  car  of  the  defendant,, 
alleged  that  while  she  was  alighting  from  a  car  the  car  was  started^ 
whereby  she  was  cast  down  upon  the  street  and  injured.  Her  tes- 
timony and  that  of  her  husband  tended  to  sustain  her  allegation,, 
while  the  testimony  of  the  defendant  tended  to  show  that  she  step- 
ped from  the  car  while  it  was  in  slow  motion.  The  issue  presented 
a  question  for  the  jury,  and  there  is  not  sufficient  preponderance  of 
testimony  for  the  defendant  to  justify  a  reversal  of  the  judgment. 

'  The  appellant  contends  that  there  are  errors  in  certain  rulings- 
and  in  a  refusal  to  charge  the  jury. 

I.  Among  other  injuries  specified,  the  plaintiff  complained  that  her 
hearing  was  injured  by  the  accident.  She  was  asked :  "  How  waa 
your  hearing  before  this  accident  on  the  5th  of  July,  1898  ?  A.  Good. 
The  Court :  That  may  be  stricken  out."  Emily  Bogart,  called  by  the 
plaintiff,  testified  that  she  had  known  the  plaintiff  for  twenty  years ;. 
that  her  hearing  was  perfectly  good  before  the  accident,  and  that  she 
had  talked  with  her  many  times.  "  Q.  Have  you  noticed  any  differ- 
ence in  her  hearing  since  the  accident  ?  A.  I  have.  Objected  to- 
unless  connected  with  this  occurrence.  Q.  Right  after  this  injury^ 
what  did  you  notice  as  to  her  hearing  ?  Objected  to.  The  Court :  I 
will  permit  the  witness  to  state  any  difference  that  she  has  noticed  in 
the  hearing  after  the  accident.  Defendant  excepts.  The  Court : 
That  is,  any  observations  that  she  has  made.  Mr.  Day :  Unless  it  is- 
based  on  something  to  show  a  connection  with  this  accident.  Defend- 
ant excepts."  Thereupon  witness  stated  that  the  plaintiff  could  not 
hear  as  well,  and  that  she  had  noticed  that  plaintiff  turned  her  other 
ear  towards  her  to  hear  more  distinctly,  which  she  had  not  done 
before  the  accident.  No  further  evidence  from  any  source  was- 
offered  upon  this  subject,  save  that  the  plaintiff's  husband  testified^ 
"  my  wife's  hearing  was  good  before  this  accident."  The  learned 
counsel  for  the  appellant  argues  that  it  cannot  be  said  that  the  jury 
did  not  consider  this  alleged  impairment  of  hearing  as  an  element 
of  damage,  and  yet  it  was  not  properly  proven  in  that  it  was  shown 
only  that  this  impairment  supervened  after  the  accident  without 
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proof  of  causal  relation.  There  is  mncli  force  in  his  contention. 
(Saumby  v.  Oiti/  of  Rochester^  145  N".  Y.  81,  83 ;  Shearm.  &  Redf. 
Neg.  §  742.)  But  the  diflSculty  is  that  he  cannot  raise  the  ques- 
tion. The  fault  with  this  evidence  is  that  it  is  unconnected  with 
any  testimony  showing  or  tending  to  show  that  the  impaired  hear- 
ing resulted  from  the  injuries  suffered  by  the  plaintifE.  The  plain- 
tiff has  pleaded  the  specific  injury.  It  was  competent  to  show  the 
present  physical  condition  of  the  plaintiff  with  reference  to  her 
powers  of  hearing,  and  the  testimony  of  the  lay  witness  as  to  what 
she  had  personally  observed  was  competent.  {Adams  v.  Peo- 
ple^ 63  N.  Y.  621 ;  King  v.  Second  Avenue  R,  R,  Co.^  75  Hun, 
17;  affd.,  148  N.  Y.  739.)  If  this  evidence  had  been  connected 
with  testimony  of  witnesses,  competent  to  speak  upon  the  point  that 
impaired  hearing  could  have  resulted  from  the  accident,  then  a  fair 
question  would  have  been  presented  for  the  jury  whether  there  was 
such  injury  and  whether  it  was  the  direct  result  of  the  accident. 
The  testimony  now  criticized  was  material  then  as  partial  proof,  and 
has  no  place  in  the  case  only  because  the  other  part  of  the  proof 
was  never  supplied.  When  the  plaintiff  failed  to  supply  such  proof 
the  remedy  of  the  defendant  was  a  motion  to  strike  out  the  objec- 
tionable testimony.  United  States  Vinegar  Co.  v.  Schlegel  (143 
N.  Y.  537)  is  directly  in  point.  It  was  held  in  that  case  :  '^  When 
evidence  tending  to  prove  a  material  fact  in  issue  is  received  under 
objection,  and  which  requires  proof  of  other  facts  to  make  it  com- 
plete which  have  not  been  supplied,  its  presence  in  the  record  is 
no  ground  for  reversal  in  the  absence  of  a  motion  subsequently  to 
strike  it  out." 

11.  Defendant's  counsel  asked  its  witness  Bradley  on  redirect 
examination :  "  What  did  Mr.  Pearsall  (the  plaintiff's  attorney  and 
counsel)  say  to  you  about  forgetting  this,  asking  you  to  forget  about 
having  seen  this  accident  ?  Objected  to  as  incompetent ;  objection 
sustained ;  exception  taken."  The  question  is  addressed  to  defend- 
ant's own  witness.  It  does  pot  clearly  appear  that  any  conversa- 
tion between  Mr.  Pearsall  and  the  witness  liad  been  called  forth 
on  cross-examination.  The  learned  counsel  for  the  appellant  con- 
cedes that  "  the  evidence  sought  to  be  introduced  did  not  directly 
impeach  any  witness  produced  upon  the  trial,"  but  claims  that  the 
evidence  is  competent  against  the  plaintiff  for  the  reason  that  it 
App.  Div. -Vol.  LIX.        18 
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shows  an  attempt  on  the  part  of  her  attorney  to  induce  a  witness  to 
testify  falsely.  It  is  not  alleged  that  there  is  any  evidence  to  con- 
nect the  plaintiff  with  any  attempt  to  indace  the  witness  to  testify 
falsely  or  conveniently  to  forget,  or  to  show  that  plaintiff  had  seen 
the  witness  at  any  time,  or  that  plaintiff  took  part  in  the  preparation 
of  the  case  for  trial.  I  think  that  the  agency  involved  in  the  rela- 
tion of  attorney  and  client  cannot  be  applied  so  as  to  hold  the  client 
responsible  for  an  alleged  attempt  of  the  attorney  to  commit  a 
crime  (Penal  Code,  §§  105,  112),  independent  of  all  evidence  in 
any  way  connecting  the  client  with  the  attempt,  so  as  to  permit  in 
the  action  testimony  of  the  alleged  attempt  of  the  attorney  when 
such  testimony  is  offered  only  on  the  principle  that  it  is  competent 
to  show  snch  an  attempt  if  it  had  been  made  by  the  plaintiff  herself. 
The  authority  of  the  attorney  under  the  retainer  is  only  to  do  lawful 
acts.  {AveriU  v.  WiUiamSy  1  Den.  501,  504 ;  Welsh  v.  Cochnmy 
63  N.  T.  181.)  And  it  will  be  assumed  that  the  common  purpose  of 
the  client  and  the  attorney  was  fairly  to  obtain,  properly  to  prepare 
and  honestly  to  present  her  claim  before  the  court.  Until  some  evi- 
dence was  given  or  until  it  was  stated  that  there  was  evidence  at 
hand  ready  to  be  put  in,  that  the  plaintiff  was  party  or  privy  to  a 
design  to  commit  such  crime,  then  the  testimony  was  neither  rele- 
vant nor  competent  upon  the  question  of  plaintiff's  credibility  as  a 
witness.  Not  constat  but  that  her  case  was  meritorious  aside  from 
any  such  attempt  of  her  attorney  to  strengthen  it.  In  this  case  the 
alleged  attempt  failed,  and  the  witness  testified  in  favor  of  the 
defendant,  and  the  jury  has  pronounced  that  the  plaintiff's  case  was 
meritorious.  If  it  could  be  shown  that  the  attempt  had  succeeded, 
so  far  as  in  any  way  to  affect  the  case,  then  the  remedy  was  at  hand, 
based  upon  the  inherent  power  of  the  court  over  its  own  judgment. 
{Furmcm  v.  Furman^  153  N.  T.  309,  314.)  But  the  sole  question 
before  us  is  whether,  under  the  circumstances,  the  ruling  was  rever- 
sible error  so  far  as  the  judgment  and  order  are  concerned.  I  think 
that  it  was  not.  Assume  that  the  witness  had  been  permitted  to 
answer  that  the  plaintiff's  attorney  had  sought  to  suppress  or  to 
change  his  testimony.  Plainly,  the  attempt,  if  made,  had  failed,  for 
the  defendant  does  not  quarrel  with  his  witness,  and  there  is  not  a 
vestige  of  testimony  even  suggested  that  plaintiff  had  the  slightest 
concern  with  the  affair. 
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In  justice  to  Mr.  Pearsall,  the  attorney  and  counsel,  it  should 
clearly  be  understood  that  the  record  does  not  show  that  any  attempt 
was  made.  I  simply  discuss  the  question  of  the  ruling  upon  the 
assumption  that  the  witness  might  have  testified  to  this  thing,  and 
that  his  testimony  might  have  been  credited. 

III.  At  the  close  of  the  charge  the  learned  counsel  for  the  defend- 
ant asked  the  court  "  to  charge  the  jury  that  if  they  are  in  doubt 
after  hearing  all  this  testimony  they  must  give  their  verdict  for  the 
defendant."  The  court  declined,  and  defendant  excepted.  Such 
request,  if  charged,  might  have  been  constnied  by  the  jury  as  a 
statement  by  the  court  that  the  plaintiflE  could  not  prevail  if  there 
was  any  doubt  in  the  minds  of  the  jury,  or  that  slie  must  prove  her 
case  to  the  satisfaction  of  the  jury  beyond  a  doubt,  and  not  merely 
by  a  clear  preponderance  of  the  credible  evidence.  The  learned 
counsel  for  the  appellant  quotes  this  excerpt  from  the  opinion  in 
Hale  V.  Smith  (78  N.  Y.  480) :  "  If  the  evidence  left  the  jury  in 
doubt  whether  the  injury  was  occasioned  by  the  fault  of  defendant's 
intestate  alone,  or  was  caused  or  contributed  to  by  the  viciousness  of 
the  horse,  the  defendant  was  entitled  to  the  benefit  of  that  doubt, 
and  the  plaintiff  had  failed  to  make  out  his  case."  But  the  learned 
counsel  apparently  omitted  to  notice  that  Rapallo,  J.,  in  the  very 
next  sentence  said  :  "  This  is  only  stating  in  another  form  the  propo- 
sition that  the  plaintiflf  was  bound  to  prove  the  controverted  facts 
by  a  preponderance  of  testimony."  Dunwell,  J.,  the  learned  trial 
justice,  had  charged  the  jury  that  the  burden  was  upon  the  plaintiff 
to  establish  the  essential  features  of  her  case  by  a  fair  preponderance 
of  the  credible  testimony  in  the  case,  and  he  had  further  charged 
that  if,  upon  the  conflict  of  testimony,  the  plaintiff  had  not  proved 
her  case  by  a  preponderance  of  testimony,  but  the  testimony  stood 
equal,  there  could  be  no  recovery  by  the  plaintiff,  because  it  was 
incumbent  upon  her  to  prove  her  case  by  a  fair  preponderance.  If 
the  request  under  review  was  only  stating  in  another  form  that  the 
plaintiff  was  bound  to  prove  the  controverted  facts  by  a  preponder- 
ance of  credible  testimony,  then  it  was  not  error  for  the  court  to 
refuse  reiteration.  {Rommeixey  v.  City  of  Neio  YorJcy  49  App.  Div. 
64.)  If  it  required  a  higher  standard  from  the  plaintiff  then  it  is 
counter  to  the  law.  {Farmers*  Loan  cfe  Trust  Co,  v.  Siefke^  144 
2f .  Y.  354 ;  WhiUatch  v.  Fidelity  cfe  Casualty  Co.,,  149  id.  45 ;  Long 
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V.  Fong,  25  X.  Y.  St.  Repr.  28 ;  Steams  v.  Field,  90  X.  Y.  640 ; 
JTew  York  Guaranty  <&  Ind.  Co,  v.  Gleamn,  78  id.  503;  Tholen  v. 
BrooUyn  City  R.  R.  Co.,  10  Misc.  Rep.  283;  aflFd.,  151  X.  Y.  627.) 
The  appellant  may  accept  either  horn  of  the  dilemma. 
The  judgment  and  order  must  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Mabt  Pottkb,  Respondent,  v.  Israel  Potteb,  Appellant. 

If^netum  —  in  an  action  by  one  tenant  for  life  against  hie  eotenantfcr  a  determi- 
nation  ae  to  their  reepeetive  rights,  for  an  accounting  and  a  receiver — an  under- 
taking should  be  given. 

Where  the  complaint  in  an  action  alleges  that,  under  the  terms  of  a  certain  agree- 
ment,  the  plaintiff  and  the  defendant  are  in  possession  of  certain  premises  as  ten- 
ants for  life,  and  demands  judgment  that  the  plaintiff's  interest  be  fixed  and 
determined;  that  the  defendant  be  restrained  from  interference  with  her  estate 
and,  if  necessary,  that  a  receiver  be  appointed  and  that  an  account  be  taken  and 
stated  between  the  parties  as  to  the  said  agreement,  upon  the  ground  that  they 
were  partners  as  to  the  possession  of  the  premises,  the  court  may,  in  its  dis- 
cretion, grant  an  onler  enjoining  the  defendant  pendente  lite  from  maintaining' 
or  continuing  summary  proceedings  to  evict  tbe  plaintiff  from  the  possession 
of  the  premises  det-cribed  in  the  complaint. 

Section  2265  of  the  Code  of  Civil  Procedure,  which  provides  that  the  order  shall 
be  granted  upon  the  same  terms  as  an  injunction  onler  in  an  action  of  eject- 
ment, requires  that  the  injunction  order  be  made  conditional  upon  the  filing 
of  the  undertaking  specified  in  section  620  of  the  Code  of  Civil  Procediu%^ 
which,  it  seems,  is  applicable  to  an  injunction  order  in  ejectment. 

Appeal  by  the  defendant,  Israel  Potter,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Nassau  on  the  10th  day 
of  September,  1900,  enjoining  the  defendant,  pendente  lite,  from 
interfering  with  the  plaintiff  in  her  possession  of  the  property 
described  in  the  complaint  and  from  maintaining  or  continuing  sum- 
mary proceedings  to  evict  the  plaintiff  from  said  premises. 

William  T.  McCoun,  Jr.,  for  the  appellant. 

Allan  M.  Stoddart,  for  the  respondent. 
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This  is  an  appeal  from  an  order  granting  an  injunction  pendente 
lite,  restraining  the  defendant  from  interference  with  the  realty 
named  in  the  complaint,  and  particularly  from  instituting,  maintain- 
ing or  continuing  any  summary  proceedings  to  evict  or  dispossess 
the  plaintiff  from  possession  thereof,  and  enjoining  and  restraining 
a  certain  justice  of  the  peace  of  Oyster  Bay,  county  of  Nassau,  from 
continuing  or  taking  any  further  action  in  summary  proceedings 
pending  before  him  wherein  the  defendant  herein  is  plaintiff  and 
landlord,  and  the  plaintiff  herein  is  defendant  and  tenant.  Plaintiff 
complains  that  under  a  certain  executed  agreement  she  is  in  pos- 
session of  the  premises  as  tenant  for  life  with  the  defendant,  and 
demands  judgment  that  her  interest  be  fixed  and  determined ;  that 
the  defendant  be  restrained  from  interference  with  her  estate,  and, 
if  necessary,  that  a  receiver  be  appointed ;  that  an  account  be  taken 
and  stated  between  the  parties  as  to  the  said  agreement  upon  the 
ground  that  the  parties  were  partners  as  to  the  possession  of  the 
premises,  and  for  such  other  relief  as  may  be  just.  Section  2265  of 
the  Code  of  Civil  Procedure  provides  that  such  an  injunction  shall 
not  be  granted  except  in  a  case  where  an  injunction  would  be  granted 
to  stay  the  proceedings  in  an  action  of  ejectment  brought  by  the 
petitioner  and  upon  the  like  terms.  While  the  amendment  of  sec- 
tion 2244  of  the  Code  of  Civil  Procedure,  made  in  1893,  permitted 
the  defendant  in  summary  proceedings  to  set  forth  a  statement  of 
any  new  matter  constituting  a  legal  or  equitable  defense  or  counter- 
^aim,  and  the  establishment  thereof  as  if  the  claim  for  rent  in  such 
proceedings  was  the  subject  of  an  action,  has  made  many  of  the 
decisions  rendered  prior  thereto  of  no  force  as  precedents,  still  there 
are  undoubtedly  cases  where  the  propriety  of  the  exercise  of  such 
power  is  plain.  (McAdam  Landl.  &  Ten.  [3d  ed.]  1426,  and  cases 
cited.)  Proceedings  in  an  action  of  ejectment,  which  is  made  the 
test  (Code  Civ.  Proc.  §  2265),  will  not  be  enjoined  where  tlie  ques- 
tion involved  can  be  determined  at  law,  or  where  the  ground  relied 
upon  in  the  injunction  would  be  available  in  the  defense  thereof. 
(Chadwick  v.  Spwrgur,  1  Civ.  Proc.  Kep.  433 ;  High  Inj.  §  325.) 
In  Siemon  v.  Schurck  (29  N.  Y.  698,  614)  the  court  recognized  the 
propriety  of  the  institution  of  a  suit  to  restrain  an  action  of  eject- 
ment, although  it  was  sufficiently  plain  that  the  plaintiff  might  have 
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defended  the  ejectment  suit  under  the  equitable  title  claimed  hy 
her,  on  the  ground  that  she  desired  and  obtained  more  comprehensive 
relief  than  she  could  obtain  in  that  suit.  In  Quinn  v.  Quinn  (46- 
App.  Div.  241,  242)  we  said  that  the  question  to  be  determined  in 
summary  proceedings  must  always  be  whether  the  relation  of  land- 
lord and  tenant  exists,  and  whether  the  landlord  or  tenant  has  the 
present  right  of  possession.  I  think  that  there  is  enough  shown  in 
the  plaintifPs  case  to  warrant  the  learned  Special  Term,  in  the  exer- 
cise of  its  discretion,  to  grant  this  injunction,  and  that  the  order 
may  be  aiBrmed  inasmuch  as  there  may  possibly  be  equities  between 
the  respective  parties  beyond  the  mere  determination  of  the  ques- 
tion of  landlord  and  tenant,  and  the  right  of  possession  under  that 
relationship.  Of  course,  I  express  no  opinion  whatever  upon  the 
merits  of  any  controversy  between  the  parties.  While  the  order 
may  be  upheld  on  the  ground  of  a  fair  exercise  of  discretion,  it  is, 
I  think,  defective  in  that  no  undertaking  is  required.  Section  2265 
requires  that  such  order  shall  be  granted  upon  the  like  terms  that 
attach  to  an  injunction  order  in  ejectment.  I  find  no  express  pro- 
vision in  the  Code  that  defines  those  terms,  but  I  think  that  section 
620  is  applicable.  {GiUnan  v.  Prentice^  11  Civ.  Proc.  Rep.  310 ;. 
Chadwick  v.  Spa/rgur^  aupra^  note  on  p.  436  et  seq.  See,  too,  San 
Hemo  Hotel  Co.  v.  Brennany  64  Hun,  607, 613  et  seq,)  The  order  of 
the  Special  Term  is  reversed,  with  ten  dollars  costs  and  disburse- 
ments, unless  the  plaintiff  apply  to  the  Special  Term  within  ten 
days,  upon  notice  to  the  defendant  to  determine  and  to  fix  upon  a 
proper  undertaking,  and  unless  the  plaintiff,  within  ten  days  after 
the  determination  of  the  Special  Term,  comply  with  any  order  that 
may  be  made  by  the  Special  Term  in  the  premises,  in  which  event- 
the  order  is  affirmed,  without  costs  of  this  appeal  to  either  party. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  unless- 
the  plaintiff  apply  to  the  Special  Term  within  ten  days,  upon  notice 
to  the  defendant  to  determine  and 'to  fix  upon  a  proper  undertakings 
and  unless  the  plaintiff  within  ten  days  after  the  determination  o£ 
the  Special  Term  comply  with  any  order  that  may  be  made  by  th^ 
Special  Term  in  the  premises,  in  which  event  the  order  is  affirmed^ 
without  costs  of  this  appeal  to  either  party. 
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Mabt  Maguibe  and  Others,  Appellants,  v.  Kate  Maguibe, 
Respondent,  Impleaded  with  The  Supbeme  Council  Catholic 
Benevolent  Legion. 

Mutual  benefit  life  insurance — a  fund  payable  "to  the  family  tn*  dependents"  of  a 
member —  the  objection  that  a  niece  is  not  indttded  therein  is  available  only  to  the 
association. 

Where  a  member  of  a  mutual  benefit  life  insurance  aBSOciation,  whose  certificate 
of  incorporation  provides  that  the  benefit  fund  shall  be  paid  ' '  to  the  family  or 
dependents  of  such  member  as  he  shall  have  directed,"  desigpiates  his  niece  as 
the  beneficiary  of  his  certificate,  the  objection  that  such  designation  was  ultra 

9 

vires,  in  that  the  beneficiary  was  neither  of  the  family  of  the  deceased  nor 
dependent  upon  him,  is  available  only  to  the  association  and  cannot  be  urged  by 
the  widow  and  children  of  the  member. 

Appeal  by  the  plaintiffs,  Mary  Maguire  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant  Kate  Maguire, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  6th 
day  of  June,  1900,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Kings  County  Special  Term  dismissing  the  complaint 
upon  the  merits. 

Henry  P.  Burr^  for  the  appellants. 

ThomoA  F.  Magner^  for  the  respondent. 

This  is  an  appeal  by  the  plaintiffs  from  a  judgment  of  the  Special 
Term  in  favor  of  the  defendant  Kate  Maguire.  The  plaintiffs  are 
respectively  the  widow  and  the  children  of  Thomas  Maguire, 
deceased,  and  the  defendant  Kate  Maguire  is  his  niece.  In  1888 
Thomas  Maguire  became  a  member  of  the  defendant,  The  Supreme 
Council  Catholic  Benevolent  Legion,  and  received  its  benefit  certifi- 
cate entitling  the  beneficiary  named  therein  to  receive  $1,000  at  the 
death  of  Maguire,  provided  that  at  that  time  he  was  in  good  stand- 
ing. The  beneficiary  first  named  was  his  daughter,  the  plaintiff 
Sarah  Maguire.  In  1892,  as  authorized  by  the  laws  of  the  council, 
Maguire  surrendered  the  certificate  and  received  a  new  certificate  as 
of  original  date,  1888,  wherein  the  beneficiary  named  was  Thomas 
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Magnire's  son.  In  1899,  Magaire  surrendered  the  second  certificate 
and  received  a  new  certificate  as  of  original  date  1888,  which  second 
•certificate  bears  date  of  reissue  of  July  19,  1899,  and  names  as  the 
beneficiary  Kate  Maguire,  niece.  Some  time  before  May,  1899, 
Maguire  fell  into  arrears  for  dues.  He  was  notified  by  the  council 
and  asked  to  pay  them  to  prevent  a  lapse  of  the  certificate,  but 
refused  to  pay,  stating  that  he  preferred  the  lapse  to  a  continuance 
by  payment  of  dues.  The  council  then  notified  the  son  Thomas, 
then  named  as  beneficiary,  and  asked  him  to  pay  the  dues  to  pre- 
vent a  lapse,  but  he  also  refused  to  pay  previous  or  coming  dues. 
Thomas  Maguire  was  suspended,  and  during  suspension  was  cut  oS 
from  all  benefits,  as  were  his  beneficiaries.  Previous  to  his  rein- 
statement, he  went  to  his  sister,  the  mother  of  the  beneficiary  last 
named,  and  asked  her  to  take  up  the  certificate.  She  at  first  refused, 
but  finally  said  she  would  take  it  for  her  daughter  Kate.  Maguire 
replied  :  "  That  will  just  do ;  I  stood  for  her."  She  was  his  god- 
<;hild.  His  sister  then  advanced  him  money  to  pay  his  debts,  to 
pay  the  examining  physician,  and  thereafter  kept  the  insured  in 
good  standing  until  his  death.  Before  he  could  be  reinstated  he 
was  examined  by  a  physician,  balloted  for  and  admitted  by  vote. 
In  1881,  the  defendant  was  incorporated  for  benevolent  purposes 
under  the  laws  of  New  York.  The  certificate  of  incorporation 
states  that  the  benefit  fund  shall  be  paid  "  to  the  family  or  depend- 
ents of  such  member  as  he  shall  have  directed." 

This  action  is  brought  by  the  widow  and  the  children  of  the 
•deceased  against  the  society  and  Kate  Maguire,  the  beneficiary,  on 
the  theory  that  the  insurance  was  payable  to  his  family  and  his 
dependents,  these  plaintiffs.  The  council  obtained  an  order  per- 
mitting it  to  deposit  in  court  to  the  credit  of  this  action  the  amount 
of  the  benefit,  and  was  thereupon  dismissed  the  action,  which  was 
thereafter  litigated  between  the  other  parties  named.  The  learned 
Special  Term  gave  judgment  for  the  defendant.  The  by-laws  pro- 
vide that  a  member  in  good  standing  may  at  any  time  surrender  his 
benefit  certificate  to  the  secretary  of  the  council  for  a  change  of 
beneficiary,  and  have  a  new  certificate  issued  payable  to  such  legal 
beneficiary  or  beneficiaries  as  he  may  direct.  The  contention  of  the 
plaintiffs  is  that  the  designation  of  the  beneficiary  was  vUra  vires 
the  council,  in  that  she  was  neither  of  the  family  of  the  deceased 
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nor  dependent  on  him.  Such  a  contention  would  be  available  to 
the  council  alone.  In  any  event,  it  cannot  be  maintained  by  the 
plaintiffs,  who  have  no  certificate,  and  who  came  into  court  without 
any  basis  for  any  claim  whatever.  {Lukrs  v.  Supreme  Lodge  Knigkts 
<fe  Ladies  of  Honor ^  27  N.  Y.  St.  Eepr.  88.)  The  council  takes  no 
position  adverse  to  the  co-defendants,  but,  on  the  contrary,  pays  the 
money  into  court. 

The  judgment  must  be  affirmed,  with  costs. 

All  concurred,  except  Sewell,  J.,  taking  no  part. 

Judgment  affirmed,  with  costs. 


IViLLiAM  J.  MoCabtt,  Respondent,  t;.  William  Thomas  Ritoh  and 

Waldo  E.  Knapp,  Appellants. 

2iaiter  and  servant — liability  of  the  master  for  the  acts  of  an  incompetent  servant 

—  speeiflc  acts,  not  general  reputation,  may  be  shown. 

In  an  action  to  charge  a  master  with  liability  to  one  servant,  for  the  acts  of  an 
alleged  incompetent  fellow-servant,  the  proper  course  is  to  show  spedfle  acts 
of  incompetency  on  the  part  of  the  servant  and  that  the  master  knew,  or  should 
have  known,  of  such  incompetency. 

^Evidence  of  specific  acts  of  incompetency  does  not  authorize  the  admission  of 
testimony  as  to  the  general  reputation  of  the  employee  for  competency,  but 
simply  of  testimony  that  knowledge  of  such  specific  acts  was  general  in  the 
commimity. 

lE^roof  of  the  general  reputation  of  the  servant  for  competency  is  not  admissible 
for  the  purpose  of  showing  constructive  notice  to  the  master. 

Appeal  by  the  defendants,  William  Thomas  Ritch  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on 
the  17th  day  of  April,  1900,  upon  the  verdict  of  a  jury  for  $20,000, 
-and  also  from  an  order  entered  in  said  clerk's  office  on  the  20th  day 
of  April,  1900,  denying  the  defendants'  motion  for  a  new  trial  made 
npon  the  minutes. 

X.  Laflin  Kellogg^  for  the  appellants. 

'William  L.  Snyder^  for  the  respondent. 
App.  Div.— Vol.  LIX.        19 
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Jenes,  J. : 

This  jadgment  must  be  reversed.  A  servant  sues  to  recover 
damages  for  personal  injuries  suffered  through  the  alle^d  negli- 
gence of  his  master.  The  question  involved  liability  for  the  acts  of 
an  alleged  fellow-servant,  Bradley,  a  "  powderman,"  who,  it  is  con- 
tended, was  ignorant  and  incompetent.  The  plaintiff,  a  driller  and 
general  laborer  in  the  defendants'  quarries,  was  directed  to  assist 
Bradley  in  making  a  blast.  On  the  day  before  the  accident  two 
holes  about  twenty  feet  deep  and  ten  or  twelve  feet  apart  had  been 
drilled  in  a  shelf  of  rock.  The  holes  were  partly  charged  with 
powder,  exploding  caps  were  placed  upon  the  powder,  more  powder 
was  poured  in,  and  then  a  tamping  of  sand  completed  the  charge. 
Each  exploder  was  connected  by  two  wires  running  to  the  surface 
of  the  rock,  and  one  wire  from  an  exploder  was  connected  by  wire 
to  a  wire  running  from  the  other  exploder,  and  a  further  and  com- 
mon connection  was  made  with  the  cables  of  an  electric  battery.  At 
Bradley's  command  the  plaintiff  completed  the  electric  circuit  and 
an  explosion  followed.  Bradley  then  tested  the  first  hole  with  a 
"  needle  "  (a  steel  rod  about  twenty-five  feet  long)  and  said  that  it 
was  "  all  right ; "  he  then  tested  the  second  hole  and  said  that  the 
tamp  remained,  and  then  directed  the  plaintiff  to  drill  it  out.  The 
details  of  the  drilling  were  from  time  to  time  directed  by  Bradley,, 
and  while  the  work  was  progressing  there  was  an  explosion  which 
severely  injured  the  plaintiff. 

The  learned  counsel  for  the  respondent  contends  in  his  brief  that 
the  main  question  was :  Did  the  defendants  perform  their  duty  in 
the  choice  of  Bradley?     He  argues  that  the  first  question  was- 
whether  Bradley  was  competent  to  perform  the  duties  of  powder- 
man,  and  that  if  he  was  not,  the  second  question  was,  did  the  defend- 
ant's know  of  his  incompetency  or  had  they  the  means  of  knowledge 
thereof,  or  did  they  ever  make  any  effort  to  ascertain  his  qualifications. 
The  plaintiff  called  Hamilton  to  the  witness  stand.     He  testified 
that  he  had  worked  in  a  quarry  adjacent  to  that  of  the  defendants^ 
and  that  he  had  personal  knowledge  of  certain  "  shots  "  (or  blasts^ 
that  Bradley  had  fired,  which  the  plaintiff  contended  showed  hia 
unskillf  ulness.     This  question  was  then  put  to  the  witness :  "  Do 
you  know  what  the  general  reputation  of  Mr.  Bradley  was  amongst 
the  men  in  the  quarry  and  in  the  neighborhood  and  in  the  community 


Mccarty  v.  ritch.  147 


App.  Div.]  Second  Department,  Mabch  Term,  1901. 

there  ?  *  *  *  A.  Tee,  sir.  Q.  What  was  it  ?  Objected  to  as 
incompetent,  irrelevant  and  immaterial,  and  not  warranted  by  any 
foundation  at  present  laid  in  this  case ;  objection  overruled ;  excep- 
tion. A.  Never  was  a  powderman  that  anybody  ever  knew  of,  or 
never  fired  any  shot.  By  the  Court:  Q.  The  question  is,  what  was  his 
general  reputation ;  what  did  everybody  say  about  him  ?  A.  Said 
he  was  no  powderman.  Q.  That  he  was  no  powderman  ?  A.  Yes, 
sir.  By  Mr.  Snyder  (plaintiflPs  counsel) :  Q.  These  three  shots  I 
have  asked  you  about,  were  they  talked  about  in  the  quarry  ?  The 
Court :  Tou  have  got  enough ;  you  have  proved  his  general  reputa- 
tion, that  he  was  no  powderman."  I  think  that  the  admission  of 
this  testimony  was  error. 

In  rark  v.  iT.  Y.  Central  ds  H.  E.  B.  R.  Co.  (155  N.  Y.  215) 
the  court,  per  Haight,  J.,  said  (p.  218) :  "  We  are  aware  that  in 
some  states  the  courts  have  permitted  incompetency  of  servants  to 
be  shown  by  general  reputation,  but  we  have  never  gone  to  that 
extent  in  this  state.  It  appears  to  us  that  the  safer  and  better  rule 
is  to  require  incompetency  to  be  shown  by  the  specific  acts  of  the 
servant,  and  then  that  the  master  knew  or  ought  to  have  known  of 
such  incompetency.  The  latter  may  be  shown  by  evidence  tending 
to  establish  that  such  incompetency  was  generally  known  in  the  com- 
munity. {MarrzTum  v.  iV'.  T.  C  dk  H.  R,  R.  R.  Co.,  13  App.  Div, 
439 ;  Bavlec  v.  N.  Y.  dk  H.  R.  R.  Co.,  59  N.  Y.  356 ;  MonaJum  r. 
City  of  Worcester^  150  Mass.  439  ;  Oilman  v.  Eastern  R.  R.  Co., 
13  Allen,  433;  Davis  v.  Detroit  <&  Mil  R.  R.  Co.,  20  Mich, 
105.)"  We  followed  this  decision  in  Lamhrecht  v.  Pfizer  (49 
App.  Div.  83),  saying,  per  Woodward,  J. :  "  It  is  necessary  under 
the  rule  laid  down  by  the  court  in  Park  v.  N.  Y.  C.  dk  H.  R.  R. 
R.  Co.  (155  N.  Y.  215)  that  incompetency  shall  be  shown  by  the 
specific  acts  of  the  servant,  and  that  the  master  knew  or  ought  to 
have  known  of  such  incompetency." 

My  interpretation  of  those  decisions  is,  not  that  evidence  of 
specific  acts  opens  the  door  for  the  admission  of  testimony  as  to  mere 
general  reputation,  but  of  testimony  that  knowledge  of  such  specific 
acts  was  general  in  the  community.  Thus,  in  the  Park  Case 
{supra)  the  court  say :  "  The  character  of  this  evidence  has  recently 
been  under  consideration  in  this  court  in  the  case  of  Yotmgs  v.  ^, 
Y.,  O.  <&  W.  R.  Co.  (154  N.  Y.  764).     Inasmuch  as  there  was  no 
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opinion  written  in  that  case,  we  will  briefly  allude  to  the  facts  and 
the  question  decided.     In  that  case,  as  in  this,  it  became  necessary  to 
show  that  an  employee  was  incompetent.    This  the  plaintiff  sought  to 
do  by  showing  his  general  reputation  for  carelessness  from  the  speech 
of  people.     It  was  objected  to  by  the  defendant ;  the  objection  was 
sustained,  and  an  exception  was  taken  by  the  plaintiff.     The  court 
then  stated  to  the  plaintiff's  attorney,  '  I  will  allow  you  to  show  any 
specific  acts  of  negligence  on  the  part  of  the  engineer  while  engaged 
in  the  business  of  engineering,  and  I  will  allow  you  to  show  that 
those  acts  of  carelessness  were  generally  known  in  the  community 
and  that  the  defendant  had  actual  knowledge  of  such  specific  ads^ 
or  that  they  were  so  general  that,  upon  proper  inquiry,  the  defend- 
ant ought  to  hav^e  known.'     A  nonsuit  was  granted,  and  the  same 
was  affirmed  in  the  General  Term  and  in  this  court."     In  the  Zam- 
hrecht  Case  {supra\  Woodwakd,  J.,  further  says  (p.  84):  "The 
burden  of  proof  was  upon  the  plaintiff  tO' establish  the  specific  acts 
on  the  part  of  the  servant  which  would  justify  a  reasonable  persoa 
in  saying  that  he  was  incompetent  to  perform  the  particular  services 
for  which  he  was  employed,  and  in  the  performance  of  which  the 
accident  occurred,  and  that  the  master  knew  of  these  acts  on  tlie 
part  of  the  servant,  or  that  in  the  exercise  of  reasonable  care  he 
should  have  known  them.     Evidence  tending  to  show  that  it  was 
generally  known  in  the  community  that  the  servant  had  been  guilty 
of   these   specific   acts  of   negligence   or   incompetence  would  be 
proper  in  support  of  the  proposition   that  the  master  did  know, 
or  that  he  might,  in  the  exercise  of  reasonable  care,  have  known 
of  them  ;  but  the  trial  court  very  properly  excluded  evidence  of  the 
servant's  general  reputation  among  his  fellow-servants."     At  the 
close  of  the  charge  to  the  jury  the  learned  counsel  for  the  defend- 
ant said :  "  I  ask  yon  to  charge  that  the  jury  cannot  consider  any 
question  of  general  reputation  as  to  the  competency  of  Bradley 
unless  the  foundation  is  laid  in  showing  specific  acts  of  Bradley 
showing  incompetency.     The  Court :  That  is  a  matter  which  I  am 
glad  you  called  my  attention  to.     The   evidence,  that  is  in  this 
ease,    that   Bradley  had  a    reputation   as   being   an   incompetent 
powderman,  is   not   to   be   taken   at   all  as  proving  that  he  w^aa 
incompetent.     I  only  admitted  it  as  having  a  bearing  upon  whetlier 
these  defendants   had   notice   that   he  was  incompetent,  but  not; 
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ill  any  manner  as  proving  that  he  was  incompetent.  You  mast 
not  give  that  any  weight  at  all  when  you  consider  the  ques- 
tion of  whether  as  matter  of  fact  he  was  incompetent.  That 
must  be  determined  upon  the  other  evidence."  The  learned  coun- 
sel said :  '^  I  except  to  your  Honor's  charge  wherein  it  says  that 
that  evidence  is  competent  for  any  purpose.  The  Court:  That 
exception  you  got  when  I  admitted  it."  In  ray  opinion  this  does 
not  cure  the  error.  The  rule  is  as  to  such  proof  that  the  plaintiff 
must  first  show  specific  acts,  and  then  the  general  knowledge  in  the 
community  of  such  specific  acts.  If  mere  testimony  that  every- 
body said  that  Bradley  was  no  powderman  was  admissible  as  show- 
ing constructive  notice  to  these  defendants,  then  evidence  of  reputa- 
tion unconnected  with  any  specific  acts  was  admissible  for  that 
purpose,  which,  I  think,  is  counter  of  the  rule.  Reputation  general 
in  the  community  for  incompetency,  based  upon  acts  or  reputed 
acts  of  ignorance  or  carelessness,  is  one  thing ;  the  mere  gossip  or 
speech  of  people  that  may  have  no  foundation  upon  acts  even 
alleged  is  another.  The  learned  counsel  for  the  appellants  seems  to 
have  recognized  the  difference,  when,  in  the  course  of  the  trial,  he 
asked  the  witness :  '^  These  three  shots  I  have  asked  you  about,  were 
they  talked  about  in  the  quarry  ? "  But  the  learned  court  inad- 
vertently checked  further  inquiry  by  saying:  "You  have  got 
enough ;  you  have  proved  his  general  reputation  that  he  was  no 
powderman."  This  was  the  sole  testimony  touching  the  reputation 
of  Bradley,  and  under  the  ruling  and  charge  of  the  court  it  cannot 
be  said  that  the  jury  may  not  have  regarded  it  as  evidence  tending 
to  establish  liability  in  the  defendants  upon  the  question  mainly 
contended.  The  reversal  is  upon  the  grounds  indicated,  and  no 
opinion  is  intended  to  be  expressed  either  upon  the  liability  or  the 
immunity  of  the  defendants  in  this  action. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  final  award  of  costs. 

All  concurred. 

«rudgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event 
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Fbedebiok  Seitz,  Appellant,  v.  Locris  F.  Seitz,  Respondent. 

Action  far  an  accounting  and  to  charge  real  property  with  a  lien  for  money  aUegtd 
to  have  been  etolen  —  when  barred  by  the  Statute  of  Limitations. 

In  an  action  brought  by  a  father  against  his  son  for  an  accounting  and  to  charge 
certain  realty  of  the  defendant  with  a  lien  for  any  money  found  due  thereon, 

• 

it  appeared  that  between  1881  and  1889  the  plaintiff  gave  the  defendant  certain 
moneys  to  deposit  at  interest  with  the  latter's  employer;  that  large  sums  thereof 
were  withdrawn  and  that  a  portion  of  the  moneys  withdrawn  was  used  to  pur- 
<ihase  real  estate  for  the  plaintiff.  The  defendant,  to  a  great  extent,  managed  such 
real  estate  transactions,  but  they  were  completed  only  with  the  consent  of  the 
plaintiff.  The  contention  of  the  plaintiff  was  that  the  defendant  had  stolen 
moneys  from  him,  and  that  the  realty  sought  to  be  charged  with  the  lien  was 
the  fruits  thereof.  The  court  found  that  the  defendant  had  accounted  for  all 
the  moneys  or  property  intrusted  to  him  by  the  plaintiff  since  July  1,  1889. 

Heid,  that  as  to  any  peculation  committed  by  the  defendant  prior  to  that  time, 
the  action  was  barred  by  the  Statute  of  Limitations,  which  began  to  run  when 
the  wrong  was  committed; 

That  if  any  trust  arose  out  of  such  peculations,  it  was  a  constructive  trust  ex 
malefido  or  ex  delicto; 

That  the  action  being  for  an  accounting  and  not  brought  on  the  ground  of 
fraud,  did  not  fall  within  the  exception  contained  in  subdivision  5  of  section 
.883  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintifi,  Frederick  Seitz,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of  May,  1900, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Kings 
County  Special  Term  dismissing  the  complaint. 

John  C.  McOui/rCy  for  the  appellant. 

WiUia/m  Q,  Uooke^  for  the  respondent 

Jenks,  J. : 

The  plaintiff  appeals  from  a  judgment  of  the  Special  Term  dis- 
missing his  complaint.  On  January  5,  1899,  he  began  this  action 
against  his  son  for  an  accounting,  for  judgment  for  any  money  found 
due  thereon,  and  to  declare  a  lien  therefor  upon  certain  realty  of 
the  defendant.  In  1881  the  plaintiff  was  a  lithographer,  and  the 
defendant  was  a  clerk  in  the  office  of  Wilson,  a  wool  merchant 
in  Kew  York  city.     Upon  the  suggestion  of  the  son,  the  father 
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began  to  pnt  out,  in  his  own  name,  his  money  at  interest  with  Wil- 
son, in  September,  1881.     The  account  ran  until  1889,  and  for  a 
time  within  such  period  a  similar  account  was  opened  with  Mauger 
A  Avery,  wool  merchants,  who  occupied  the  oflSce  with  Wilson. 
From  January,  1882,  until  May,  1889,  the  defendant  also  had  an 
account  with  Wilson.     The  deposits  of  the  plaintiff  were  almost 
inrariably  made  by  the  defendant.     During  the  period  of  his  said 
account  the  plaintiff  ventured  upon  real  estate  transactions  in  New 
York  city,  largely  upon  the  counsel  of  his  son,  who  managed  the 
affairs.     The  last  piece  of  property  in  New  York  city  was  sold  in 
August,  1889,  and  at  that  time  it  appears  that  the  plaintiff  owned 
in  mortgages,  and  in  moneys  to  his  credit  with  Wilson  ($9,264),  about 
$20,000.     In  June,  1888,  the  plaintiff  began  to  buy  and  to  trade 
Brooklyn  realty  and  to  build  thereon  through  the  defendant  and 
upon  his  advice.    The  defendant  at  the  same  time  was  engaged  in 
similar  transactions  on  his  own  account.     In  1892  the  plaintiff  was 
and  still  is  the  owner  of  an  apartment  house  in  Brooklyn.     The 
defendant  also  owned  and  owns  certain  apartment  houses  in  Brook- 
lyn, and  upon  one  of  them  the  plaintiff  seeks  to  fasten  the  lien  of 
any  judgment  awarded  to  him  in  the  accounting  prayed  for.     The 
contention  of  the  plaintiff,  briefly  stated,  is  that  the  defendant  has 
used  moneys  of  the  plaintiff,  and  the  fruits  thereof  are  to  be  found 
in  the  realty  in  question.     The  long  record  before  us  is  the  history 
of  the  dealings  of  these  parties  throughout  many  years.     The  case 
was  thoroughly  tried  by  very  able  counsel,  and  the  findings  and  con- 
clusions are  the  work  of  a  patient,  acute  and  learned  trial  justice, 
who  has  found  that  the  defendant  has  fairly  accounted  for  all  of 
plaintijff's  moneys  and  property  received  or  intrusted  to  him  since 
the  Ist  day  of  July,  1889.     I  think  that  his  finding  is  fully  war- 
ranted by  the  evidence.     Further  discussion,  then,  is  limited  to  the 
transactions  between  the  parties  prior  to  July  1, 1889.     The  Special 
Term  found  that  between  the  1st  day  of  December,  1881,  and  the 
31st  day  of  December,  1888,  the  defendant  deposited  with  said  Wil- 
son divers  large  sums  of  money  belonging  to  the  plaintiff ;  that 
numerous  large  sums  were  from  time  to  time  drawn  from  the  funds 
so  deposited ;  that  a  portion  of  the  money  drawn  was  used  to  pur- 
chase real  estate  for  the  plaintiff ;  that  a  portion  deposited  was  the 
proceeds  of  sales  of  real  estate  owned  by  the  plaintiff,  and  that  the 
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defendant  to  a  great  extent  managed  such  real  estate  transactions^ 
but  that  all  such  transactions  were  made  after  consultation  with  tlie 
plaintiff  and  by  lus  consent.  It  also  found  that  between  July  1  and 
November  2, 1887,  the  defendant  received  the  sum  of  $6,000  of  the 
money  of  the  plaintiff  so  deposited  with  Wilson.  The  learned  trial 
justice,  Mr.  Justice  Wilmot  M.  Smith,  did  not  further  find  upon, 
this  branch  of  the  case,  and  states  that  he  does  not  express  opinion 
as  to  the  merits  of  the  plaintiff's  claim  that  the  defendant  had  not 
fully  accounted  for  all  moneys  involved  prior  to  July  1,  1887,  for 
the  reason  that  the  Statute  of  Limitations  applies.  Putting  aside 
consideration  of  the  facts  which  the  learned  counsel  for  the  defend- 
ant insists  establish  that  the  transactions  of  the  defendant  were 
wholly  clean,  I  consider  whether  the  law  was  rightly  applied. 

The  theory  of  the  plaintiff  is  that  there  was  a  trust  in  that  the 
plaintiff  placed  great  confidence  in  his  son's  judgment  and  advice^ 
and  largely  committed  the  venture  to  his  management.  There  was> 
no  express  trust.  There  was  no  breach  of  confidence  or  of  good 
faith  in  any  agreements  touching  any  of  the  joint  enterprises.  It  i^ 
not  shown  that  the  defendant  took  title  to  any  realty  in  his  own 
name  under  agreement  subsequently  to  convey  to  the  plaintiff,  or 
that  he  bought  realty  in  his  own  name  with  funds  mtrusted  to  him 
to  buy  realty  for  the  plaintiff,  and,  therefore,  that  the  principle  of 
Wood  V.  Bahe  (96  N.  Y.  414)  and  of  GoldsnUih  v.  Goldsmith  (145 
id.  313)  does  not  apply.  The  son  had  no  general  authority  touch- 
ing the  investments  in  real  estate  and  the  sales  thereof  made  for 
the  father ;  indeed,  he  advised  with  the  plaintiff  and  obtained  his 
preliminary  consent  to  them.  The  complaint  is  that  there  were 
secret  peculations  of  money  whereby  the  son  could  the  more  con- 
tribute to  the  joint  ventures,  from  the  profits  of  which  the  son  ulti- 
mately could  the  more  speculate  for  himself.  There  was  no 
authority  vested  in  the  son  as  to  the  moneys  given  to  him,  save  to^ 
deposit  them  with  Wilson.  If  he  failed  to  deposit  them  or  surrep- 
titiously withdrew  them  from  the  account  without  authority,  he- 
committed,  in  each  instance,  an  act  of  conversion.  {JLa/oerVy  v. 
Snetherij  68  N.  Y.  522.)  If  there  be  any  trust,  it  is  such  as  is  con- 
structive, ex  malefioio  or  ex  delicto.  Such  a  trust  is  not  constructed 
out  of  the  original  relation  between  the  parties,  but  to  enable 
equity  to  deal  fully  with  the  fraud  that  it  abhors,  and  to  follow,  as. 
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far  as  it  can,  the  proceedB  and  profits  of  dishonest  dealing.  (Pom. 
Eq.  Juris.  §  1030  ;  Wheeler  v.  Reynolds,  66  N.  Y.  227.  236  et  aeq.; 
JUiUs  V.  MillSy  115  id.  80,  86  ;  American  Sugar  Refinvag  Co,  v. 
Fcmcher,  145  id.  552,  558.)  And  the  term  ^'  trust "  is  used  in  that 
the  beneficial  owner  can  invoke  the  same  remedies  against  the  holder 
of  the  legal  title  as  are  open  to  the  beneficiary  under  a  true  trust. 
(Pom.  Eq.  Juris.  §  1053.)  The  charge  of  the  plaintiff  is  that  the 
defendant  was  honest  in  his  dealing  with  the  deposits  up  to  May, 
1884,  but  that  almost  immediately  thereafter  the  wrongdoing  began. 
But  as  to  a  trust  ex  maleficio,  the  statute  begins  to  run  from  the  time 
when  the  wrong  was  committed  by  which  the  party  becomes  charge- 
able. {Lammer  v.  Stoddard,  103  N.  Y.  672,  673,  and  authorities 
cited ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90  ;  MiUa  v.  MiUs,  supra; 
Burt  V.  Myers,  37  Hun,  277.)  The  theory  of  this  action  is  that  an 
accounting  is  due  from  the  defendant  to  the  plaintiff.  Therefore,  it 
does  not  fall  within  the  exception  contained  in  subdivision  5  of  sec- 
tion 382  of  the  Code  of  Civil  Procedure,  inasmuch  as  this  is  not  an 
action  on  the  ground  of  fraud.  {Carr  v.  Thompson,  87  N.  Y.  160, 
164.)  If,  as  the  learned  counsel  for  the  appellant  contends,  the  trans- 
actions constituted  a  continuous  or  running  account,  the  account 
seems  to  have  been  closed  in  October,  1892.  The  plaintiff  would 
seek  tx>  continue  them  by  the  isolated  payment  made  in  1895  by 
the  defendant  to  one  Holler  for  a  balance  due  upon  a  carpenter's 
bin  for  work  done  on  the  apartment  house  of  the  plaintiff.  This 
involves  a  question  of  veracity  between  the  parties,  for  the  plaintiff 
testifies  that  it  was  paid  upon  his  direction  by  the  defendant  out  of 
plaintiff's  moneys  in  possession  of  the  defendant,  and  the  defendant 
testifies  that  he  made  the  payment  as  an  accommodation  to  his  father 
because  it  had  been  due  for  two  years  and  Holler  was  pressing  for 
his  money.  The  plaintiff's  theory  of  this,  payment  is  embodied  in 
his  39th  request  to  find,  which  was  refused  by  the  learned  court. 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Bbwbll,  J.,  taking  no  part. 

Judgment  affirmed,  with  costs. 

App.  Div.— Vol.  LIX.        20 
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Jambs  Cooke,  Jr.,  an  Infant,  by  James  Cooke,  his  Guardian  ad 
Litem,  Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant. 

Security  for  costM  —  what  delay  in  applying  far  it  does  not  constitute  laches. 

Where  an  action  to  recover  damages  for  personal  injuries  is  begun  by  the  service 
of  the  summons,  and  the  complaint  is  not  served  until  after  the  plaintiff  has 
received  seven  successive  extensions  of  time  aggregating  one  hundred  and 
fifteen  days,  an  order  procured  by  the  defendant,  before  answering  and  before 
the  expiration  of  the  twenty  days  within  which  it  might  answer,  requiring  the 
plaintiff  to  file  security  for  costs,  should  not  be  vacated  on  the  ground  of  laehee. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  28th  day  of  Ifovember,  1900,  vacating  an 
order  theretofore  made  requiring  the  plaintiff  to  give  security  for 
costs. 

Renry  A,  Hobinaon  [^Charlea  F,  Brovm  with  him  on  the  brief], 
for  the  appellant. 

Carl  Fischer- Hansen^  for  the  respondent. 

Jenks,  J. : 

This  order  must  be  reversed.  The  action  in  which  it  is  made  is 
brought  to  recover  damages  for  personal  injuries.  It  was  begun  by 
service  of  summons  on  June  30,  1900.  Thereafter  the  plaintiff 
received  from  the  defendant  seven  successive  extensions  affording 
him  one  hundred  and  fifteen  days  to  serve  the  complaint.  The  com- 
plaint was  served  and  before  the  expiration  of  the  twenty  days  within 
which  defendant  might  answer,  and  before  answering,  the  defendant 
obtained  an  order  expa/rte  requiring  plaintiff  to  file  security  for  costs. 
Upon  motion  and  notice,  the  Special  Term  subsequently  vacated  said 
order  for  laches^  and  from  the  order  of  vacation  this  appeal  is  taken. 
The  order  was  the  defendant's  absolute  right,  unless  laches  precluded 
it.  {Healy  v.  Twenty-third  Street  JR.  Co.j  1  Civ.  Proc.  Rep.  15 ;  Mor- 
pie  V.  MamJiattan  Brass  Co,^  28  J.  &  S.  423  ;  Churchmam,  v.  Merritty 
50  Hun,  270  ;  Himd  v.  Shawy  13  Misc.  Rep.  143.)  In  Gedney  v. 
Purdy  (47  N.  Y.  676)  the  Couirt  of  Appeals  held  that  the  motioa 
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might  be  made  at  any  time,  bat  the  trend  of  more  recent  anthorities 
is  that  it  must  be  made  promptly,  else  the  motion  is  addressed  to  the 
sound  discretion  of  the  court.  While  there  is  no  hard  and  fast  rule 
as  to  what  constitutes  laches,  yet  I  am  referred  to  no  case  where  the 
laches  was  held  sufficient  to  authorize  the  denial  of  the  motion 
where  the  application  was  made  before  even  obtaining  time  to  plead 
in  answer.  Several  cases  are  cited  by  the  learned  counsel  for  the 
respondent.  In  Goodrich  v.  Pendleton  (3  Johns.  Ch.  520)  it 
appeared  that  the  defendant  had  lirst  put  in  a  plea  of  the  Statute  of 
Limitations,  which  had  been  argued  and  overruled,  and  the  chan- 
cellor said  that  the  defendant  waives  if  he  takes  any  step  in  the 
cause  or  even  prays  time  to  answer.  In  Sims  v.  Bonner  (21  Civ. 
Proc.  Rep.  355)  the  defendant  appeared  on  January  7,  1890,  the 
time  to  serve  the  complaint  was  extended  until  May  9, 1891,  and  the 
defendant's  time  to  answer  was  extended  until  August  1,  1891 ; 
while  the  order  to  show  cause  why  security  should  not  be  filed  was 
obtained  on  July  24,  1891,  and  the  hearing  thereon  had  on  August 
T,  1891.  In  Stevenson  v.  N.  Y.,  Z.  K  <&  W.  R.  B.  Co.  (49  Hun, 
169)  the  action  was  commenced  on  November  25,  1887 ;  on  the  fol- 
lowing fourteenth  of  December  the  defendant  obtained  an  exten- 
sion of  time,  and  the  answer  was  served  on  January  3,  1888,  and 
not  until  the  sixteenth  of  that  month  was  any  application  made  for 
the  filing  of  security.  In  Buckley  v.  Gutta  Percha,  etc,,  Mf9*  ^^• 
(3  Civ.  Proc.  Rep.  431)  defendant's  time  to  answer  was  twice 
extended  ten  days  by  consent,  and  three  days  after  the  service  of 
the  answer  the  order  for  the  filing  of  security  was  obtained  ex 
parte.  Carpenter  v.  Aldrich  (3  Mete.  58)  concerned  a  writ,  and  a 
motion  made  that  the  action  should  be  dismissed  as  not  properly 
indorsed  was  denied  because  made  after  the  first  term.  Shaw,  Ch.  J., 
said  that  the  provision  was  made  for  the  benefit  of  the  plaintiff,  and, 
therefore,  he  might  waive  it,  and  if  unreasonable  in  his  objection 
he  would  be  held  to  waive  it.  The  authority  which  he  cites  is  that 
one  who  might  avail  himself  of  a  violation  of  an  injunction  waived 
it  by  pleading  to  the  merits.  {Bipley  v.  Warren,  2  Pick.  592.)  I 
have  now  reviewed  all  the  cases  cited. 

The  Appellate  Division  of  the  first  department  has  recently  held 
in  Johnson  v.  Me^opoUtan  Street  B,  Co.  (57  App.  Div.  633),  where 
the  action  was  begun  on  August  seventh,  the  complaint  served  on 
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September  twenty-ninth,  defendant's  time  to  answer  extended  to 
October  seventeenth  for  fifteen  days,  the  order  for  security  procured 
on  October  twenty-sixth  before  answer,  and  the  answer  was  served 
on  October  thirtietli,  that  an  order  of  the  Special  Term  vacating  the 
order  on  the  ground  of  laches  should  be  reversed.  The  case  at  bar 
is  stronger  in  that  defendant  had  not  obtained  even  an  extension  of 
time  to  answer.  The  plaintiff  alone  is  responsible  for  all  delay  in 
the  prosecution  of  the  case,  and  now  would  turn  the  grace  of  the 
defendant  into  its  fault.  From  the  service  of  the  summons  to  the 
service  of  the  complaint  nothing  was  required  of  the  defendant,  and 
its  failure  to  move  under  the  circumstances  should  not  be  raised 
against  it.  The  defendant  acted  promptly  upon  service  of  the  com- 
plaint, and  its  first  act  was  to  require  the  security  afforded  by  the 
Code  of  Civil  Procedure. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Makt 
J.  Mbehan,  as  Administratrix,  etc.,  of  Chbistopher  Meehan^ 
Deceased. 

Margaret  Larkin  and  Others,  Appellants;  Mary  J.  Meehan^ 
as  Administratrix,  etc.,  of  Christopher  Meehan,  Deceased^ 
Respondent. 

Samngi  bank  depasitt — accounts  erUitled  **  Chriitapher  and  Mary  Mechan"  '*  Mary 
J.  and  Christopher  Meehan"  and  "  Christopher  or  Mary  Jane  Meehan*"  pass  on. 
Christopher* s  death  to  Ma/ry  «7. 

Evidence  that  one  Christopher  Meehan,  whose  wife's  name  was  Mary  Jane^ 
Meehan,  deposited  moneys  belonging  to  him  in  bank  accounts  entitled  "  Chris- 
topher and  Mary  Meehan,"  '* Mary  J.  and  Christopher  Meehan"  and  *'  Chris- 
topher or  Mary  Jane  Meehan; "  that  the  deposit  books  were  kept  in  the  house^ 
accessible  to  him  at  all  times  and  that  his  wife  conducted  the  business  incident- 
to  the  bank  accounts,  including  withdrawals,  subject  to  his  directions,  and 
that  he  made  declarations  that  the  deposits  should  belong  to  his  widow  after 
his  death,  and  that  the  deposits  were  made  in  a  form  which  would  enable  her 
to  obtain  them  without  trouble,  is  sufficient  to  warrant  a  finding  that  on  the 
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death  of  Christopher  Meehaa  his  wife  became  absolutelj  entitled  to  the 
deposits. 
Where  the  said  Mary  J.  Meehan  has  been  appointed  administratrix  of  her  hus- 
band's estate,  and  it  is  sought  to  compel  her  to  account  for  the  deposits  as  part 
of  the  estate,  a  daughter  of  the  decedent,  whose  interest  in  the  estate  will  be 
increased  if  the  bank  accounts  are  held  to  be  part  of  the  estate,  is  incompetent 
under  section  829  of  the  Code  of  Civil  Procedure  to  testify  on  behalf  of  the 
cnntestants  as  to  whether  she  had  a  conversation  with  her  father  "in  which 
the  moneys  on  deposit  in  a  savings  bank  or  banks  was  the  subject  thereof  and 
in  which  the  reasons  for  it  being  in  names  was  given." 

Appeal  by  Margaret  Larkin  and  others  from  a  decree  of  the  Sur- 
rogate's Court  of  the  county  of  Kings,  entered  in  said  Surrogate's 
Oourt  on  the  16th  day  of  October,  1900,  settling  the  account  of 
Mary  J.  Meehan,  as  administratrix,  etc.,  of  Christopher  Meehan, 
deceased. 

Chwrles  A.  Webber^  for  appellants  Larkin  and  Curry. 

WHZiaan  F,  Connelly  for  appellants  Duncan  and  others. 

Herbert  T.  Ketcham^  for  the  respondent. 

Jenks,  J. : 

The  next  of  kin  appeal  from  a  decree  of  the  surrogate  of  Kings 
county  stating  the  account  of  the  administratrix  and  directing  dis- 
tribution. The  account  and  the  issues  raised  by  certain  objections 
were  referred,  and  the  referee's  report  was  confirmed  by  the  decree. 
The  only  question  raised  by  this  appeal  is,  whether  the  administra- 
trix should  account  for  certain  moneys  which,  at  the  decedent's  death, 
were  deposited  in  three  accounts  in  savings  banks.  The  dece- 
dent's name  was  Christopher  Meehan.  His  wife^s  name  was  Mary 
J.  Meehan,  and  she  is  the  administratrix.  Two  of  the  deposits  were 
in  the  names  of  "  Christopher  and  Mary  Meehan,"  "  Mary  J.  and 
Christopher  Meehan,"  respectively,  and  the  third  was  in  the  names 
of  "  Christopher  or  Mary  Jane  Meehan."  The  referee  found  that 
the  moneys  thus  deposited  were  the  property  of  Mary  Meehan.  It 
is  admitted  that  all  of  these  moneys  were  the  moneys  of  the  dece- 
dent just  prior  to  the  times  of  the  deposits.  There  were  seven 
accounts  touched  upon  by  the  evidence  which  were  opened  by  the 
decedent  or  by  his  authority.  For  a  number  of  years  before  his 
death  the  decedent  gave  to  his  wife  moneys  for  deposit,  and  subject 
to  his  directions  she  conducted  the  business  incident  thereto,  includ- 
ing withdrawals.      Tlie   deposit   books  wei*e   kept  in   the   house, 


158  MATTER  OF  MEEHAK 

Second  Department,  March  Term,  1901.  [Vol.  69. 

accessible  to  the  decedent  at  all  times.  There  was  evidence  of 
declarations  of  the  decedent  that  these  moneys  in  question  were 
to  belong  to  his  widow  after  his  death,  and  that  the  deposits  were 
made  so  she  might  obtain  them  without  "any  trouble  at  all.'* 
I  think  that  the  decision  of  the  learned  referee,  confirmed  by  the 
decree,  is  right.  The  rule  is  that  such  transactions  show  the  intent 
of  the  husband  to  give  the  moneys  to  the  wife  if  she  survived  him, 
and  upon  her  survival  her  title  thereto  is  absolute.  {Sanford  v.  San- 
ford,  45  N.  Y.  723,  727 ;  S.  C,  68  id.  67 ;  Borst  v.  Spelman,  4  id. 
284: ;  Fowler  v.  Butterly,  78  id.  68 ;  McElroy  v.  AXbany  Savings 
Bank,  8  App.  Div.  46,  192.)  This  principle  is  commented  upon 
and  affirmed  in  Matter  of  Alhrecht  (136  N.  Y.  91,  95).  So  far  as 
the  expression  "or"  is  concerned  in  the  form  of  the  third  account, 
there  is  the  testimony  I  have  summarized,  which  is  sufficient  to 
sustain  the  finding  of  intent.  And  in  each  McElroy  Case  {supra) 
and  in  Fowler  v.  Butterly  {supra)  the  names  were  used  with  "  or  '* 
in  place  of  "  and."  In  the  first  McElroy  case  the  learned  court 
discussed  the  relative  force  of  "  and  "  and  of  "  or."  While  I  con- 
cur in  the  conclusion  reached  by  the  learned  justice,  I  think  that 
the  word  "  or"  in  no  way  lessens  the  force  of  the  form,  while  it  cer- 
tainly as  fully  conveys  the  idea  of  survivorship.  De  Puy  v.  Stevens 
(37  App.  Div.  289),  cited  by  the  learned  counsel  in  his  scholarly  and 
exhaustive  brief,  was  distinguished  in  the  opinion  written  in  that 
case  from  the  doctrine  of  the  Sanford  and  McElroy  Cases  {supra} 
as  being  "  materially  diflFerent "  from  them  because  the  relation  of 
husband  and  wife  did  not  exist,  while  the  testimony  was  said  to  be 
"  unsatisfactory  and  unconvincing."  (Pp.  292,  295.)  Matter  of 
Bolin  (136  N.  Y.  177)  did  not  present  the  relationship  of  husband 
and  wife,  and  the  court  said  that  the  mere  fact  of  the  deposit,  in  the 
absence  of  other  evidence,  was  insufficient. 

But  one  exception  is  presented.  Margaret  Larkin,  one  of  the 
contestants,  was  sworn  and  this  question  was  put  to  her  by  her 
counsel:  "  Q.  Did  you  have  a  conversation  with  your  father  in 
which  the  moneys  on  deposit  in  a  savings  bank  or  banks  was  the 
subject  thereof  and  in  which  the  reasons  for  it  being  in  names  waa 
given  ? "  This  was  objected  to  as  "  immaterial,  irrelevant  and 
incompetent,  and  as  inadmissible  under  section  829  of  the  Code* 
Obiection  sustained.     Exception."    It  was  conceded  on  the  ar^u- 
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ment  that  the  objection  was  sufiScient  to  raise  the  qaestion  of  dis- 
qnaliiication  under  section  829  of  the  Code  of  Civil  Procedure. 
Mrs.  Larkin  was  one  of  the  daughters  and  next  of  kin  of  the 
decedent  and  as  such  was  entitled  to  share  in  the  residue  of  the 
estate.  If  the  estate  were  increased,  her  interest  was  increased  in 
proportion.  She  was,  therefore,  interested  in  the  event.  She  was 
called  as  a  witness  in  her  own  interest,  and  presumably  against 
Mary  J.  Meehan,  a  person  who  was  deriving  her  title  to  the  moneys 
claimed  by  her  through  or  under  her  husband,  the  deceased  person, 
and  she  was  asked  concededly  touching  a  personal  communication 
made  to  her  by  the  deceased  person.  Such  testimony  is  plainly 
against  the  prohibition  of  the  statute,  which  is  to  prevent  the  living 
from  proving  out  of  his  own  mouth  a  communication  between  him 
and  the  dead,  which  he  could  do  without  either  fear  or  possibility 
of  contradiction.  {Pinney  v.  Orth^  88  N.  Y.  447.  See  Cornell  v. 
Cornell^  12  Hun,  312,  and  authorities  cited.) 

The   decree  should  be   affirmed,  with  costs  to  the  respondent 
administratrix,  payable  out  of  the  estate. 

All  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed,  with 
coets  to  the  respondent  administratrix,  payable  out  of  the  estate. 


In  the  Matter  of  the  Application  of  George  T.  Mathews  and 
Others,  Appellants,  for  a  Writ  of  Certiorari,  Directed  to  Asa  W. 
Young,  Jr.,  President,  and  Others,  Composing  the  Board  of 
Trustees,  Acting  as  Assessors  in  and  for  the  Village  of  Mount 
Kisco,  Eespondents. 

Supervisor* — action  on  a  petition  to  exclude  certain  lands  from  village  limits  — 
an  **aet,  ordinance  or  resolution*'  must  be  passed — the  supervisor  of  the  town 
fMut  vote  for  it, 

A  oommittee  of  the  electors  of  a  portion  of  the  village  of  Mount  Eisco  presented 
a  petition  to  the  board  of  supervisors  of  the  county  of  Westchester,  in  which 
the  said  village  was  located,  to  exclude  certain  lands  from  the  village  limits. 
The  petition  was  referred  to  the  judiciary  committee  of  the  board  of  super- 
tIbots,  which  made  a  favorable  report,  accompanied  by  a  proposed  act  duly 
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excluding  the  land  in  question  from  the  limits  of  the  village.  The  report  and 
act  were  laid  over  and  were  subsequently  withdrawn  bj  the  committee.  There- 
after the  committee  made  a  new  report  recommending  **  that  the  prayer  of  said 
petitioners  be  granted."  This  report  was  adopted  by  a  majority  vote,  but  the 
chair  declared  the  report  not  adopted,  for*  the  reason  that  the  supervisor  of  the 
town  in  which  the  land  affected  was  situated  did  not  vote  in  the  affirmative. 

The  proceedings  were  conducted  pursuant  to  section  88  of  title  8  of  chapter  291  of 
the  Laws  of  1870,  as  amended  by  chapter  870  of  the  Laws  of  1871,  which  pro- 
vided that  the  power  to  diminish  the  boundaries  of  any  incorporated  village 
should  be  exercised  '*  by  a  vote  of  a  majority  of  all  the  supervisors  elected,  to 
be  taken  by  yeas  and  nays,  provided  that  no  act,  ordinance  or  resolution  for 
such  purpose  shall  be  valid  and  operative  unless  it  shall  receive  the  affirmative 
vote  of  the  supervisor  or  supervisors,  if  any,  of  such  village.'* 

Seld,  that  even  if  it  could  be  said  that  the  boahl  of  supervisors  had  adopted  the 
report  of  the  committee,  such  action  did  not  operate  to  exclude  the  land  in 
question  from  the  limits  of  the  village,  as  the  statute  required  the  passage  of 
an  act,  ordinance  or  resolution; 

That  the  "supervisor  or  supervisors,  if  any,  of  such  village."  whose  affirmative 
vote  was  made  essential  to  the  exercise  of  the  power,  was  the  supervisor  of  the 
town  in  which  the  land  affected  was  situated. 

Appeal  by  the  relators,  George  T.  Mathews  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  ofSce  of  the  clerk  of  the  county  of  West- 
chester on  the  16th  day  of  June,  1900,  dismissing  a  writ  of  certiorari 
theretofore  issued  in  the  proceeding. 

Frank  A.  Irish^  for  the  appellants. 

A.  J.  Adam€j  for  the  respondents. 

Jenes,  J. : 

Mr.  Mathews  obtained  a  writ  of  certiorari  to  review  an  assessment 
upon  his  realty  made  in  1900  by  the  trustees  of  the  village  of  Mount 
Kisco,  acting  as  the  assessors  thereof.  After  return  thereto,  the 
Special  Terra,  Mr.  Justice  Diokbt  presiding,  dismissed  the  writ, 
and  from  the  order  of  dismissal  this  appeal  is  taken.  By  stipula- 
tion, the  sole  question  before  this  court  is  whether  the  realty  is 
included  in  the  limits  of  that  village  as  established  by  law.  Mount 
Kisco  was  incorporated  pursuant  to  the  general  law  for  the  incor- 
poration of  villages  (Chap.  291,  Laws  of  1870,  and  the  acts  amend- 
atory thereof).  The  appellant  concedes  that  prior  to  January,  1881, 
the  land  in  question  was  included  in  the  village  limits,  but  contends 
that  the  lands  were  thereafter  excluded  by  the  action  of  the  board 
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of  snpervifiors  pureaant  to  section  33  of  title  8  of  said  law,  as 
amended  by  chapter  870,  Laws  of  1871,  whereby  the  limits  of  the 
village  were  diminished.  This  section,  so  far  as  it  relates  to  the 
power  to  diminish  the  boundaries,  provides  :  "And  the  said  boards 
of  supervisors  are  also  authorized  and  empowered  to  diminish 
the  boundaries  of  any  incorporated  village  within  their  respective 
<;ounties  so  as  to  exclude  from  such  incorporation  any  portion  of  the 
territory  embraced  therein,  upon  the  petition  of  two-thirds  of  the 
electors  resident  within  the  portion  of  territory  sought  to  be  so 
excluded,  who  shall  be  liable  to  be  assessed  for  the  ordinary  and 
extraordinary  expenditures  of  such  village,  by  a  vote  of  a  majority 
of  all  the  supervisors  elected,  to  be  taken  by  yeas  and  nays,  pro- 
vided that  no  act,  ordinance  or  resolution  for  such  purpose  shall  be 
valid  and  operative  unless  it  shall  receive  the  aflSrmative  vote  of  the 
supervisor  or  supervisors,  if  any,  of  such  village." 

The  petition  shows  by  excerpt  from  the  journal  of  the  board  of 
supervisors  that  on  January  5,  1881,  the  chair  presented  a  petition 
from  residents  of  Mount  Kisco  for  change  in  the  boundary  line, 
which  was  referred  to  the  committee  on  judiciary  ;  that  on  January 
17,  1881,  Mr.  Taylor  presented  a  supplemental  petition  which  was 
likewise  referred,  and  that  on  January  18,  1881,  Mr.  Banta,  from 
the  judiciary  committee,  presented  a  report  and  an  act  whereby  that 
conimittee  reported  that  they  had  examined  into  the  matter  referred 
to  in  the  petition,  and  that  the  same  complied  with  the  said  statute ; 
that,  there  being  no  opposition  to  the  application,  they  recommended 
that  the  prayer  of  the  petitioners  be  granted,  and  that  they  sub- 
mitted said  act  to  the  board.  The  act  was  entitled  "  An  act  to 
dinunish  the  boundary  line  of  the  village  of  Mount  Kisco,  in  the 
town  of  New  Castle,  county  of  Westchester,  passed  by  the  board 
of  supervisors  January,  1881,  a  majority  of  all  the  members  elected 
to  such  board  together  with  the  supervisor  of  said  town  voting  in 
its  favor.  The  board  of  supervisors  of  Westchester  county,  by 
virtue  of  the  power  and  authority  conferred  upon  it  by  section 
33,  chapter  870  of  the  Laws  of  1871,  do  enact  as  follows : "  Then 
follow  three  sections  duly  diminishing  by  definite  lines  the  bounds 
of  the  said  village.  The  report  and  the  act  were  laid  over.  On 
.January  24,  1881,  Mr.  Banta,  from  the  committee  on  judiciary, 
App.  Div.— Vol.  LTX.        21 
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asked  leave  to  withdraw  the  report  and  act  changing  the  bound- 
ary line  of  the  village  of  Mount  Kisco,  which  was  granted,  and 
the  report  was  withdrawn.  On  January  26, 1881,  Mr.  Banta,  from 
the  judiciary  committee,  reported  that  the  committee  to  whom 
was  referred  the  petition  to  alter  or  change  the  boundary  lines 
of  the  village  of  Mount  Eisco  in  the  towns  of  New  Castle  and 
Bedford,  so  as  to  diminish  the  same  as  set  forth  in  said  petition, 
"which  petition  is  herewith  presented,"  had  examined  into  the 
matter  mentioned  in  the  said  petition,  and  that  the  same  complied 
with  the  statutes  of  1871,  chapter  870,  section  33.  "  They  would 
recommend  that  the  prayer  of  said  petitioners  be  granted."  The 
question  was  then  taken  "  on  the  adoption  of  the  report,"  with  the 
following  result :  "  Ayes  (names  detailed)  — 16;  Nays  —  None.  The 
supervisor  of  the  town  of  Bedford  not  voting  in  the  affirmative,, 
the  chair  declared  the  report  not  adopted." 

Thus  it  appears  from  the  official  record  that  the  petition  was  first 
presented,  referred  to  the  committee  on  judiciary,  which  made  a 
favorable  report  accompanied  by  a  proposed  act,  which  report  and 
act  were  laid  over,  and  that  thereupon  such  report  and  act  were 
withdrawn.  Thereafter,  the  committee  made  a  new  report  and 
recommended  that  the  prayer  be  granted,  and  this  report  was  adopted 
by  a  majority  vote,  but  the  chair,  for  the  reason  that  the  supervisor 
of  Bedford  did  not  vote  in  the  affirmative,  declared  the  report  not 
adopted.  Putting  aside  for  the  moment  the  failure  of  the  said 
supervisor  to  vote  and  the  declaration  of  the  chair,  the  most  that 
can  be  claimed  by  the  appellant  is  that  the  board  adopted  the  report 
of  the  committee.  This  presents  the  question  whether  such  action 
has  diminished  the  boundaries  of  the  village.  I  think  that  the 
terms  of  the  statute  require  the  passage  of  an  act,  ordinance  or 
resolution,  and  that  the  mere  adoption  of  this  report  of  the  com- 
mittee does  not  satisfy  the  statute.  The  report  recommended  that 
the  petition  be  granted,  and  the  adoption  of  the  report  is  but 
the  formal  expression  of  the  board  that  the  petition  should  be 
granted.  It  remained  for  the  board  to  grant  the  petition  in  the 
form  required  by  statute,  namely,  by  act,  ordinance  or  resolution,  and 
this  was  not  done.  No  act,  ordinance  or  resolution  accompanied  the 
report,  nor  was  there  then  before  the  board  any  such  form  of  leg- 
islation.    The  first  report  and  act  presented  therewith  had  been 
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withdrawn,  thereby  the  report  was  recommitted   to  the  judiciary 
committee,  was  not  before  the  board,  and,  hence,  the  whole  ques- 
tion upon  the  petition  was  again  in  that  committee  as  if  nothing 
had  been  done.    (Cnshing's  Manual,   §   291;  Robert's  Rules  of 
Order,  31.)    The  learned  counsel  for  the  appellant  cites  section  295 
of  Cushing's  Manual  as  an  authority  for  the  proposition  that  the 
adoption  of  this  report  was  tantamount  to  the  passage  of  a  resolu- 
tion diminishing  the  boundaries.     That  section  reads :  "  The  final 
question  on  a  report,  whatever  form  it  may  have,  is  usually  stated  on 
its  acceptance ;  and,  when  accepted,  the  whole  report  is  adopted  by 
the  assembly ;  and  becomes  the  statement,  reasoning,  opinion,  reso- 
Intion,  or  other  act,  as  the  case  may  be,  of  the  assembly ;  the  doings 
of  a  committee,  when  agreed  to,  adopted,  or  accepted,  becoming  the 
acts  of  the  assembly,  in  the  same  manner  as  if  done  originally  by 
the  assembly  itself,  without  the  intervention  of  a  committee."     But 
section  292  reads :  "  The  report  of  a  committee  may  be  made  in 
three  diflEerent  forms,  n&mely^Jlrst,  it  may  contain  merely  a  state- 
ment of  facts,  reasoning,  or  opinion,  in  relation  to  the  subject  of  it, 
without  any  specific  conclusion ;  or,  second^  a  statement  of  facts, 
reasoning,  or  opinion,  concluding  with  a  resolution,  or  series  of 
resolutions,  or  some  other  specific  proposition ;  or,  third^  it  may  con- 
sist merely  of  such  resolutions,  or  propositions,  without  any  intro- 
ductory part."     The  rule  laid  down  in  section  295,  that  when  the 
report  is  accepted,  it  is  adopted  and  "  becomes  the  statement,  reason- 
ing, opinion,  resolution,  or  other  act,  as  the  case  may  be,  of  the  assem- 
bly," is  simply,  as  the  text  proceeds  to  state,  a  declaration  that  what 
the  committee  has  done  the  assembly  adopts,  and  must  be  applied  by 
reference  to  the  contents  of  the  report.     If  the  committee's  report 
merely  contains  a  "  statement  of  facts,  reasoning  or  opinion  in  relation 
to  the  subject  of  it,  without  any  specific  conclusion"  (§  292,  supra), 
then  the  acceptance  or  the  adoption  of  the  report  is  but  the  adop- 
tion of  such  opinion.     The  author  defines  "  specific  conclusion  "  by 
the   statement  in  section   292,  already  quoted,  when  he  says,  in 
describing  the  diflEerent  forms  of  report,  "  second    *    *    *    con- 
cluding with  a  resolution,  or  series  of  resolutions,  or  some  other 
specific  proposition."     This  report  was  of  the  first  form  described 
in  section  292,  and  was  simply  the  opinion  of  the  committee  that 
the  "prayer  of  said  petitioners  be  granted,"  and  the  acceptance 
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of  the  report  was  but  the  adoption  of  the  opinion  of  the  com- 
mittee that  the  petition  should  be  granted.  The  learned  counsel 
for  the  appellant  further  cites  section  31  of  Robert's  Rules  of 
Order ;  but  section  29  provides :  "  The  report  of  a  committee  should 
generally  close  or  be  accompanied  with  formal  resolutions,  covering 
all  their  recommendations,  so  that  the  adopting  of  their  report  (§  31) 
would  have  the  effect  to  adopt  all  the  resolutions  necessary  to  carry 
out  their  recommendations."  And  the  author  adds  in  a  note :  "  If 
the  report  of  a  committee  were  written  in  tliis  form,  '  Your  com- 
mittee tliink  the  conduct  of  Mr.  A.  at  the  last  meeting  so  disgrace- 
ful that  they  would  recommend  that  he  be  expelled  from  the  society,' 
the  adoption  of  the  report  would  not  have  the  effect  to  expel  the 
member."  Section  31,  cited  by  the  learned  counsel,  reads  in  part : 
"  When  the  assembly  is  to  consider  a  report,  a  motion  should  be 
made  to  ^ adopt,'  'accept,'  or  'agree  to'  the  report,  all  of  which, 
when  carried,  have  the  same  effect,  namely,  to  make  the  doings 
of  the  committee  become  the  acts  of  the  assembly,  the  same  as  if 
done  by  the  assembly  without  the  intervention  of  a  committee. 
*  *  *  Thus  if  the  report  contains  *  *  *  resolutions  *•  *  * 
the  effect  is  to  adopt  the  entir^e  report  of  the  committee^ 

As  I  have  stated,  I  think  that  the  report  was  simply  a  recom- 
mendation that  the  board  should  grant  the  prayer  of  the  petitioners, 
and  that  the  adoption  of  the  report,  unaccompanied  by  act,  ordinance 
or  resolution,  was  not  the  legal  equivalent  to  passing  the  formal  act, 
ordinance  or  resolution  required  by  the  statute.  There  should  have 
followed  some  act,  ordinance  or  resolution  such  as  was  originally 
submitted  with  the  first  report,  but  finally  withdrawn  and  never 
reported,  excluding  the  territory  and  definitely  stating  the  new 
boundary  lines  thereby  established.  For  these  reasons,  I  think  that 
there  was  no  legal  action  of  the  board  diminishing  the  boundary 
lines  of  said  village. 

It  is  contended  that  the  omission  of  the  supervisor  of  the  town  ol 
Bedford  to  vote  in  the  affirmative  was  not  the  veto  action  contem- 
plated by  the  statute,  inasmuch  as  it  reads  that  "  no  act,  ordinance 
or  resolution  for  such  purpose  shall  be  valid  and  operative  unless  it 
shall  receive  the  affirmative  vote  of  the  supervisor  or  supervisors, 
if  any,  of  such  village."  Such  contention  necessarily  concedes  that 
this  part  of  the  statute  has  no  meanings  inasmuch  as  there  is  no 
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supervisor  "  of  such  village  "  provided  for  by  law.  The  suggestion 
is  made  that  the  intent  of  the  Legislature  was  that  if  there  ever 
should  be  such  an  officer,  then  his  approval  would  be  essential,  or 
that  the  provision  was  thus  worded  lest  there  should  be  such  an  offi- 
cer in  one  of  the  many  special  charters  of  villages  throughout  the 
State.  But  it  is  not  to  be  assumed  that  legislation  was  wholly  mean- 
ingless, unless  considered  as  enacted  for  the  remote  contingency  that 
there  should  at  some  time  be  sucli  an  office  created  by  the  statute, 
but  not  then  required  in  the  scheme  of  village  government,  while  the 
second  suggestion  is  answered  by  the  fact  that  this  provision  simply 
relates  to  villages  incorporated  under  the  general  act.  {People  ex 
rd,  KiUredge  v.  Mahie^  142  N.  Y.  343.)  Thus  the  provision  in  ques- 
tion appears  in  a  general  act,  then  complete,  relating  to  villages 
which  did  not  provide  for  or  require  any  such  officer  as  a  supervisor 
of  a  village,  eo  nomine.  Moreover,  the  plain  purpose  of  the  act  was 
to  commit  such  power  as  to  villages  then  or  thereafter  incorporated 
under  the  general  law  to  the  county  hoards  of  supervisors.  {Peo- 
ple ex  rel,  Kittredge  v.  Mahie^  supra!)  In  express  termE,  the  section 
requires  the  affirmative  vote  in  such  board  by  a  supervisor,  who  was 
described  as  of  su^h  village.  Now  the  board  of  supervisors  of  the 
county  was  constituted  of  the  supervisors  of  the  cities  and  towns  (1 
K.  S.  366,  §  1),  and,  therefore,  if  the  provision  have  any  meaning,  it 
must  refer  to  some  such  supervisor  in  the  board  entitled  to  vote. 
Further,  the  intent  of  this  provision  was  to  permit  some  such  super 
visor  to  veto,  in  effect,  such  action.  Such  quasi  veto  power  would 
naturally  be  lodged  in  him  who  directly  represented  the  territory  to 
be  affected,  and  hence  in  that  supervisor  who,  though  he  was  elected 
from  a  town,  nevertheless  represented  the  territory  affected  by  the 
resolution.  Now,  the  land  in  question  was  situated  in  the  town  of 
Bedford,  and,  therefore,  the  supervisor  of  that  town  was  within  the 
sense  of  the  statute,  if  it  is  to  be  given  any  practical  life  and  force. 
Title  1,  section  1,  of  the  general  act  provides  :  ^'  Any  part  of  a/ny 
town  or  townSy  not  in  any  incorporated  village  *  *  *  may  be 
incorporated  as  a  village  under  the  provisions  of  this  act,"  etc. 
I  think  that  the  expression  of  the  statute  may  be  held  as  intended 
to  describe  the  supervisor  within  whose  territory  lay  the  village  to 
to  be  affected  by  the  proposed  legislation. 

I  am  permitted  to  "  interpret  doubtful  or  obscure  phrases,  and 
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imperfect  language  ia  a  statute,  so  as  to  give  effect  to  the  presumed 
intention  of  the  legislature,  and  to  carry  out  what  appears  to  be  the 
general  policy  of  the  law."  {McJSMskie  v.  Smdrickson,  128  N.  Y. 
555,  558.)  And  the  practical  question  is  whether  the  purpose  of 
the  Legislature,  that  some  member  of  the  board  of  supervisors  of 
the  county,  who  represented  the  territory  in  question,  must  assent 
to  the  proposed  change  by  his  vote  before  it  could  be  effective,  must 
fail  in  that  words  which,  though  in  part,  properly  described  and 
indicated  such  a  member,  in  part  inaccurately  designated  him  as 
^^of  such  village."  It  should  not  be  assumed  that  the  Legislature 
intended  to  make  such  provision  meaningless  and  absurd  by  a  delib- 
erate misdescription  in  part  of  an  official  title. 

I  think  that  the  learned  Special  Term  was  right,  and  that  the 
order  must  be  affirmed,  with  costs. 

All  concurred,  except  Sewell,  J.,  taking  no  part. 

Order  affirmed,  with  costs. 


QiLBBBT  Dbohen,  an  Infant,  by  Katie  Deohbn,  his  Guardian  ad 
litem,  Appellant,  v.  Ellen  F.  Dechen,  Respondent. 

Depotit  qf  money  —  if  improperly  paid  out  by  Vie  depotritary  the  owner  may  recover 
from  it  or  from  the  party  to  whom  it  is  paid — jurisdiction  of  the  Municipal 
Court  of  the  city  ofNtw  York  of  an  action  for  money  had  and  received. 

Where  the  deposit  of  money  in  a  building,  loan  and  savings  Hssociation  inures 
to  the  benefit  of  a  person  and  vests  in  him  the  right  to  demand  and  receive  the 
same,  and  the  association  pays  such  money  to  a  third  person,  the  ]  erson  to 
whom  the  money  belongs  may  repudiate  the  payment  and  recover  the  amount 
thereof  from  the  association  or  may  ratify  such  payment  and  recover  the 
money  from  the  third  persou  as  money  had  and  received. 

The  Municipal  Court  of  the  city  of  New  York  has,  under  subdivision  1  of  sec  • 
tion  186^  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878),  jurisdic- 
tion of  an  action  for  money  had  and  received,  provided  the  amount  is  fixed 
and  determined  and  is  less  than  $500,  that  an  accounting  is  not  necesary  ia 
respect  to  the  same,  and  that  neither  party  has  an  equity  which  it  is  necessary 
to  determine  in  the  decision  of  the  case. 

Appeal  by  the  plaintiff,  Gilbert    Dechen,  an  infant,  by  Katie 
Dechen,  his  guardian  ad  litem,  from  a  judgment  of  the  Municipal 
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Court  of  the  city  of  New  York,  borough  of  Richmond,  first  district, 
rendered  on  the  11th  day  of  September,  1900,  dismissing  the  com- 
plaint upon  tlie  ground  that  the  Municipal  Court  did  not  have  juris- 
diction of  the  subject-matter  of  the  action. 

Framk  H.  Irvnea^  for  the  appellant. 

Ja/mes  Bv/rke^  Jr.j  for  the  respondent. 

Sewell,  J. : 

This  action  was  brought  to  recover  the  sum  of  $147.86  which,  it 
is  claimed,  the  defendant  had  and  received  for  the  use  of  the  plain- 
tiff. It  is  clear  from  the  evidence  in  this  case  that  the  deposit 
made  by  the  uncle  of  the  plaintiff  with  the  Northtield  Building, 
Loan  and  Saving  Association  inured  to  the  benefit  of  the  plaintiff 
and  vested  in  him  the  right  to  demand  and  receive  the  same.     . 

The  relation  between  the  plaintiff  and  the  association  at  the  time 
the  money  was  paid  to  the  defendant  was  that  of  debtor  and  cred- 
itor {People  V.  Mechcmica  <&  Traders^  Savings  InsL^  92  N.  Y.  7), 
and  while  the  plaintiff  could  have  repudiated  the  payment  of  the 
money  to  the  defendant,  and  recovered  the  amount  thereof  from  the 
association,  he  also  had  the  right  to  adopt  and  ratify  the  act  of  the 
association  in  making  the  payment,  and  bring  this  action  for  money 
had  and  received,  and  recover  it  from  her.  {Fowler  v.  Bowery 
Savings  Bank,  113  N.  Y.  450.) 

This  case  is  to  be  distinguished  from  one  based  upon  the  wrong- 
ful disposition  of  property,  as  where  the  money  was  absolutely 
the  money  of  the  plaintiff  left  on  special  deposit,  or  one  where  a 
trastee  in  breach  of  his  trust  disposes  of  the  trust  property  and  the 
plaintiff  seeks  to  recover  the  property  or  the  proceeds  thereof,  for 
it  is  not  here  claimed  that  the  association  paid  over  any  trust  moneys 
or  that  the  payment  to  the  defendant  was  wrongful. 

The  money  paid  was  not,  in  fact,  the  property  of  the  plaintiff ; 
it  was  merely  a  debt  due  him  from  the  association^  which,  having 
been  paid  to  the  defendant,  the  plaintiff  elected  not  to  ignore.  He 
adopted  and  ratified  the  payment,  and  brought  this  action  against 
the  defendant  upon  an  implied  promise  from  her  to  pay  the  money 
she  had  received  for  the  use  of  the  plaintiff. 

Subdivision  1  of  section  1364  of  the  charter  of  the  city  of  New 
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York  (Laws  of  1897,  chap.  378),  in  terms,  coDfers  upon  the  Municipal 
Conrt  jarisdiction  to  entertain  "  an  action  to  recover  damages  npon 
or  for  breach  of  contract,  express  or  implied,  other  than  a  promise 
to  marry,  where  the  sum  claimed  does  not  exceed  five  hundred 
dollars." 

The  amount  of  money  the  defendant  had  received  was  fixed  and 
determined ;  no  accounting  was  necessary  in  respect  to  the  money, 
and  it  does  not  appear  that  either  party  had  an  equity  which  was 
required  to  be  determined. 

It  follows,  therefore,  that  the  action  was  properly  brought ;  that 

the  court  had  jurisdiction  of  the  matter,  and  it  was  its  duty  to  have 

proceeded  with  the  trial. 

The  judgment  of  the  Municipal  Court  should  be  reversed,  with 
costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 


Benjamin   De  Jong,   Respondent,  v.  Erie  Railboad  Company, 

Appellant. 

CofUr&mtorp  negligence  as  matter  of  late  —  eroering  a  railroad  fehere  an  approach- 
ing train  is  seen  000  feet  away. 

In  an  action  to  recover  damages  for  personal  injuries,  sustained  by  the  plaintiff  in 
a  collision  with  one  of  the  defendant's  trains  while  he  was  driving  over  a  high- 
way crossing,  it  appeared  that  the  accident  occurred  at  one  o'clock  in  the  after- 
noon of  a  bright,  clear  day  and  that  at  any  point  on  the  highway  within  150  feet 
of  the  crossing  the  plaintiff  could  have  seen  down  the  track  in  the  direction  'rom 
which  the  train  came  680  feet  or  more  if  he  had  looked.  The  plaintiff  was 
familiar  with  the  crossing,  and  when  about  25  or  80  feet  from  the  first 
track  he  stopped  his  horse,  looked  and  listened,  but  did  not  hear  any  signal 
or  the  sound  of  the  train  which  he  knew  to  be  due  about  that  time;  dur- 
ing the  time  his  horse  was  approaching  the  track  he  did  not  look  again,  but  aa 
his  horse  stepped  upon  the  first  track  he  saw  the  train  approaching  from  behind 
a  toolhouse  600  feet  from  the  crossing;  that  he  then  attempted  to  cross  in 
advance  of  the  train,  although  the  track  upon  which  the  train  was  approach- 
ing was  60  feet  distant. 

Mdldf  that  the  only  inference  from  the  facts  was  that  the  plaintiff  either  under- 
estimated the  speed  of  the  train  or  overestimated  the  speed  of  his  horse;  that 
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in  any  eyent  he  knowingly  exposed  himself  to  the  peril  which  he  encountered, 
and  that  a  judgment  in  his  favor  should  be  reversed. 
Woodward,  J.,  dissented.  ^ 

Appeal  by  the  defendant,  the  Erie  Railroad  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Rockland  on  the  23d  day  of 
May,  1900,  upon  the  verdict  of  a  jury  for  $1,000,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  2d  day  of  June,  1900,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

i 

Henry  Sacorij  for  the  appellant. 
Arthur  S.  Tompkins j  for  the  respondent. 

Sbwell,  J. : 

It  appears  that  the  plaintiff  was  a  butcher,  and  in  the  prosecution 
of  that  business  drove  a  wagon,  three  or  four  times  a  week  for  thi-ee 
or  four  years  prior  to  the  accident,  between  Nyack  and  Tappan.  The 
highway  between  these  places  is  crossed  by  the  tracks  of  the  defend- 
ant about  500  feet  from  the  Sparkill  station. 

On  the  day  of  the  accident  as  the  plaintiff  approached  the  crossing 
and  when  about  twenty-five  or  thirty  feet  from  the  first  or  switch 
track,  he  stopped  his  horse,  looked  and  listened,  but  did  not  hear 
anything,  neither  whistle,  bell  nor  the  sound  of  the  approaching 
train  which  he  knew  was  due  about  that  time.  It  appears  that 
there  were  three  tracks  at  this  crossing.  The  first  was  the  switch 
track,  the  second  was  the  track  used  by  the  trains  to  New  York, 
and  the  third  was  for  trains  from  New  York,  with  one  of  which  the 
the  plaintiff  came  in  collision.  After  stopping  to  listen,  and  hearing 
no  sound  of  the  train,  the  plaintiff  drove  toward  the  tracks,  and,  as 
his  horse  came  upon  the  first  or  switch  track,  he  looked  to  his  right 
and  saw  the  train  approaching  from  behind  the  toolhouse,  six  hun- 
dred feet  from  the  crossing.  The  plaintiff  describes  what  he  then 
did  as  follows :  "  I  tried  to  cross  over  the  railroad  track.  *  *  * 
I  made  the  horse  go.  *  *  ^  I  said  '  Gid-ap,  gid-ap.'  *  *  * 
I  made  her  go  fast — so  fast  as  I  could.  *  *  *  I  started  her 
up  and  made  her  go  as  fast  as  I  could  across  the  track.  *  *  * 
I  see  T  couldn't  get  over  and  I  turned  the  horse  right  on  the  side. 
♦  ♦  *  The  horse  was  near  the  third  track,  and  that  was  the 
App.  Div.— Vol.  LIX.        22 
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track  the  engine  and  train  were  coming  on.  I  mean  to  say  that 
I  was  80  close  I  couldn't  get  over  ahead  of  them.  *  *  *  The 
horse  was  struck  by  his  shoulder  —  bn  the  right  side  from  the 
shoulder ;  the  wagon  was  broken  to  pieces  and  I  was  thrown  out." 

The  accident  occurred  about  one  o'clock  in  the  afternoon  of  a 
bright  and  clear  day.  The  evidence  is,  that  from  the  center  of  the 
road  150  feet  from  the  crossing,  there  was  an  unobstructed  view 
down  the  track  680  feet ;  at  100  feet  a  train  could  be  seen  720  feet 
from  the  crossing,  and  at  60  feet  it  could  be  seen  777  feet  away.  It 
also  appears  that  at  any  point  on  the  highway  within  150  feet  of  the 
crossing,  the  plaintiff  could  have  seen  down  the  track  680  feet  or 
more,  if  he  had  looked. 

It  appears  that  after  the  plaintiff  stopped  and  looked,  the  horse 
walked  the  twenty-five  or  thirty  feet  distance  to  the  switch  track, 
and  that  the  plaintiff  did  not  look  again  until  he  reached  it,  when, 
he  says,  he  saw  the  train  for  the  first  time  behind  the  toolhouse. 

The  whole  proof  and  all  the  inferences  from  it  point  clearly  to 
the  plaintiff's  own  negligence  as  one  of  the  causes  contributing  to 
the  accident ;  and,  as  Pattkeson,  J.,  said  in  Crowley  v.  MetropoU- 
tcm  8t/reet  E.  Co.  (24  App.  Div.  101,  103) :  "  Unless  the  question 
of  contributory  negligence  has  ceased  ever  to  be  a  question  of  law, 
it  was  one  in  this  case."  The  most  ordinary  care  and  prudence  on 
the  part  of  the  plaintiff  would  have  prevented  the  accident.  He 
saw  the  train  more  than  600  feet  away;  his  horse  was  on  the 
switch  track,  60  feet  from  the  one  upon  which  the  train  was 
approaching,  and  if  he  could  not  have  backed  or  turned  around  — 
and  no  sufficient  reason  is  suggested  why  he  could  not  —  he  could 
have  stopped  his  horse  and  remained  in  that  position  until  the  train 
had  passed.  He  had  no  right  to  assume,  as  ho  evidently  did,  that 
he  could  drive  60  feet  before  the  train  could  go  600  feet.  The 
horse  was  under  the  control  of  the  plaintiff,  and  if  it  had  not  been 
made  to  go  as  fast  as  it  could,  it  is  highly  probable  that  the  accident 
would  not  have  happened. 

The  jury  was  not  justified  in  finding  that  the  defendant  lured  the 
the  plaintiff  into  a  place  of  great  peril,  for  when  the  plaintiff  6a\^ 
the  approaching  train  he  was  sixty  feet  from  the  track  upon  which 
it  was  running  ;  his  horse  was  going  slowly,  and  it  does  not  appear 
that  any  danger  was  to  be  apprehended  from  its  fright.    He  was  not 
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in  imminent  peril,  and  as  said  in  Gei/mcm  v.  Delawa/re^  L,  (&  W,  H. 
H.  Co.  (162  N.  T.  21,  25) :  "  He  could  and  should  have  stopped  then 
and  there ;  if  he  had  stopped  he  would  not  have  been  in  apparent 
danger,  whether  he  had  remained  in  his  wagon  or  had  jumped  from 
it  and  taken  his  horse  by  the  head.  *  *  *  The  situation  does 
not  support  the  inference  that  it  must  have  appeared  to  him  that  it 
was  dangerous  for  him  to  stop  where  he  was,  but  rather  that  he 
supposed  that  he  could  safely  pass  the  crossing ;  thus  he  voluntarily 
—  not  under  the  coercion  of  other  apparent  danger,  for  which  the 
defendant  was  in  fault  —  took  the  risk.  He  could  have  made  no 
serious  comparison  between  the  danger  to  be  apprehended  from  the 
fright  of  his  horse  and  from  collision  with  the  train." 

The  plaintiff's  familiarity  with  the  tracks  and  crossing  precludes 
the  idea  that  he  was  confused  or  in  any  way  deprived  of  his  cool 
and  deliberate  judgment,  and  that  he  was  not  off  his  guard  nor  dis- 
tracted by  any  act  of  the  defendant  appears  by  the  evidence  :  "  I 
am  perfectly  clear  now  that  before  I  got  on  any  further  than  the 
first  track  I  saw  the  train.  The  horse  was  on  the  first  track.  I  had 
to  cross  over  the  first  track  and  then  the  space  between  the  first 
track  and  the  second  track  and  then  the  second  track  and  then  the 
space  between  the  second  track  and  the  third  track  before  I  got  to 
the  track  the  engine  was  on.  During  the  whole  of  that  time  I  saw 
the  train  ;  during  all  the  time  I  was  going  over  the  two  tracks  and 
the  spaces  between  them,  I  saw  the  train  approaching.  I  saw  it  was 
getting  so  close  that  I  could  not  get  by  and  then  I  pulled  hard  to 
the  left  and  that  turned  my  horse  in  the  same  direction  the  train  was 
going." 

The  plain  and  only  inference  from  the  undisputed  facts  seems  to 
be  that  the  plaintiff  either  underestimated  the  speed  of  the  train  or 
overestimated  the  speed  of  his  horse ;  in  any  event,  he  knowingly 
exposed  himself  to  the  peril  of  the  very  accident  which  happened 
to  him. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concurred,  except  Woodward,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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The  People  of  the  State  of  New  York  ex  rel.  Michael  Sbitz, 
Appellant,  v.  Henby  H.  Lyman,  as  State  Commissioner  of  Excise 
of  the  State  of  New  York,  Respondent. 

Liquor  Uix  certificate — a  rebate  not  allowed  when  an  indictment  ie  pending  Jor  a 

violation  of  the  law  under  another  certificate. 

Under  section  25  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by 
Laws  of  1897,  chap.  312),  relating  to  the  surrender  of  liquor  tax  certificates 
and  the  payment  of  rebates  thereon,  an  assignee  of  a  certificate  who  has  sur- 
rendered the  same  is  not  entitled  to  the  payment  of  the  rebate  due  thereon  if 
there  is  pending,  undetermined,  an  indictment  against  the  person  to  whom  the 
certificate  was  issued  for  a  violation  of  the  Liquor  Tax  Law  while  trafficking 
in  liquors  under  another  certificate. 

Appeal  by  the  relator,  Michael  Seitz,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on  the  16th  day  of 
August,  1900,  denying  his  motion  for  an  alternative  writ  of  man- 
damus directed  to  Henry  H.  Lyman,  as  State  Commissioner  of 
Excise,  requiring  him  to  prepare  two  orders  for  the  payment  to  the 
relator  of  a  rebate  on  a  liquor  tax  certificate. 

John  A.  Kwmpvag^  for  the  appellant. 

P.  W.  CulUnan^  for  the  respondent. 

Sewell,  J. : 

On  or  about  the  29th  day  of  April,  1898,  a  liquor  tax  certificate 
was  issued  to  one  John  Warnock,  authorizing  him  to  traffic  in 
liquors  at  411  Hamilton  avenue,  Brooklyn.  Thereafter  the  said 
Warnock  assigned  the  certificate  to  the  relator,  who  surrendered  the 
same  and  demanded  payment  of  the  rebate  claimed  to  be  due  thereon. 
The  State  Commissioner  declined  to  issue  an  order  for  the  payment 
of  the  rebate  on  the  ground  that  Warnock  had  been  arrested  and 
indicted  for  a  violation  of  the  Liquor  Tax  Law,  and  that  such 
indictment  was  pending  and  undetermined. 

Section  25  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
amd.  by  Laws  of  1897,  chap.  312),  which  relates  to  the  surrender 
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of  certificates  and  the  payment  of  rebates,  provides  that  "  If  a  cor- 
poration, association,  copartnership  or  person  holding  a  liquor  tax 
certificate  and  authorized  to  sell  liquors  under  the  provisions  of  this 
act,  against  which  or  whom  no  complaint,  prosecution  or  action  is 
pending  on  account  of  any  violation  thereof,  shall  voluntarily  and 
before  arrest  or  indictment  for  a  violation  of  the  liquor  tax  law, 
cease  to  traffic  in  liquors  during  the  term  for  which  the  tax  is  paid 
under  such  certificate,  such  corporation,  association,  copartnership 
or  person,  or  their  duly  authorized  attorney,  may  surrender  such  tax 
certificate  to  the  officer  who  issued  the  same  or  to  his  successor  in 
office  *  *  *  and  at  the  same  time  shall  present  to  such  officer 
a  verified  petition  setting  forth  all  facts  required  to  be  shown  upon 
each  application." 

The  statute  then  directs  the  officer  to  compute  the  rebate,  execute 
duplicate  receipts  and  deliver  one  to  the  person  entitled  thereto,  and 
to  transmit  the  other,  with  the  surrendered  certificate  and  the  peti- 
tion for  cancellation  to  the  Commissioner  of  Excise,  and  further 
provides  that  "  If  within  thirty  days  from  the  date  of  the  receipt  of 
such  certificate  by  the  state  commissioner  of  excise,  the  person  sur- 
rendering such  certificate  shall  be  arrested  or  indicted  for  a  viola- 
tion of  the  liquor  tax  law,  or  proceedings  shall  be  instituted  for  the 
cancellation  of  such  certificate,  or  an  action  shall  be  commenced 
against  him  for  penalties,  such  petition  shall  not  be  granted  until  the 
final  determination  of  such  proceedings  or  action,  and  if  the  said 
petitioner  be  convicted  or  said  action  or  proceedings  be  determined 
against  him,  said  certificate  shall  be  cancelled  and  all  rebate  thereon 
shall  be  forfeited." 

It  appears  by  the  petition  in  this  proceeding  that  on  the  9th  day 
of  April,  1897,  the  said  John  Warnock  was  arrested  and  indicted 
for  an  alleged  violation  of  the  Liquor  Tax  Law  on  the  3d  day  of 
May,  1896,  while  trafficking  in  liquors  at  89  Prospect  avenue  under 
another  certificate ;  but  it  also  set  forth  that  at  the  time  of  the  sur- 
render of  the  certificate  by  the  relator  and  the  presentation  of  the 
petition  no  complaint,  prosecution  or  action  was  pending,  on  account 
of  any  violation  of  the  Liquor  Tax  Law,  against  the  said  John  War- 
nock on  account  of  or  for  the  period  covered  by  the  certificate  sur- 
rendered, nor  on  account  of  any  violation  which  occurred  upon  the 
premises  No.  411  Hamilton  avenue. 
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It  must  be  conceded  that  the  relator  took  the  certificate  subject 
to  all  the  conditions  which  attended  the  ownership  of  his  assignor 
{Matter  of  Michellj  41  App.  Div.  271),  and  the  question  is,  there- 
fore, presented  whether  a  person  who  has  been  arrested  and  indicted 
for  a  violation  of  the  statute  while  trafficking  in  liquors  under  on& 
certificate  is  entitled  to  a  rebate  upon  the  surrender  of  a  subsequent 
certificate  before  the  final  determination  of  the  indictment. 

The  privilege  conferred  by  the  certificate  is  a  property  right,  but 
it  is  subject  to  restrictions  and  conditions,  and  is  one  the  holder  can 
forfeit.  {Matter  of  Lyman^  160  N.  Y.  96.)  Section  34  of  the  act 
(as  amd.  by  Laws  of  1897,  chap.  312)  defines  the  cases  when  the 
certificate  is  forfeited  and  provides  that  upon  a  conviction  for  & 
violation  of  the  provisions  of  this  act  the  holder  of  the  certificate 
shall  be  punished  by  fine  or  imprisonment,  and  in  addition  thereto 
shall  forfeit  the  liquor  tax  certificate  and  be  deprived  of  all  righta 
and  privileges  thereunder,  and  of  any  right  to  a  rebate  of  any  por- 
tion of  the  tax  paid  thereon. 

Section  42  provides  that  "  If  judgment  be  recovered  against  the 
holder  of  a  liquor  tax  certificate  in  any  action  for  penalties,  such 
judgment  shall  provide,  in  addition  to  the  penalties  included 
therein,  that  such  certificate  and  all  rights  thereunder  of  the  holder 
thereof,  including  all  rebate  moneys  upon  cancellation,  be  forfeited.''' 

From  these  provisions  of  the  statute  it  will  be  observed  that  a. 
forfeiture  of  the  certificate  and  of  the  right  to  a  rebate  follows  the 
judgment  as  part  of  the  penalty  for  any  infraction  of  the  law,  and 
that  this  forfeiture  is  no  more  restricted  or  limited  to  the  term  of 
the  certificate  than  the  fine  and  imprisonment. 

The  violation  of  the  statute  is  the  ground  for  an  indictment  and 
an  action,  and  it  is  quite  clear  that  the  Legislature  intended  that  & 
judgment  should  be  operative  after  another  certificate  has  been 
issued. 

Section  25,  permitting  a  person  against  whom  no  complaint^ 
prosecution  or  action  is  pending,  to  surrender  his  certificate  and 
obtain  a  rebate  before  arrest  and  indictment,  is  in  harmony  with  the 
plain  intention  of  the  Legislature  to  secure  a  proper  observance  ot 
the  provisions  of  the  law  as  expressed  in  these  sections  providing- 
for  penalties  and  forfeitures.  The  language  of  this  section  i& 
unmistakable.     It  only  permits  the  holder  of  a  liquor  tax  certili- 
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cate  against  whom  no  complaint,  prosecution  or  action  is  pending, 
to  surrender  it  and  obtain  a  rebate,  and  it  in  terms  provides  that 
this  must  be  before  arrest  or  indictment. 

The  learned  judge  was  clearly  right  in  his  view  of  this  question. 
This  disability  is  not  confined  by  the  statute  to  a  violation  during 
the  term  of  the  certificate  to  be  surrendered,  and  a  surrender  or 
rebate  can  be  applied  for  only  upon  a  petition  showing  that  no 
complaint,  action  or  prosecution  based  upon  any  violation  of  the 
statute  is  pending. 

The  order  appealed  from  was  right  and  should  be  affirmed,  with 
costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Opening  of  Seventh  Avenue  from  the  Bay  to 
the  City  line  of  Brooklyn  in  the  Town  of  New  Utrecht. 

The  People  of  the  State  of  New  Tobk,  Appellant;  John  P* 

Cleaby,  Respondent. 

Lstten  patent  of  intereit  acquired  at  tax  mUs —  wTien  they  do  not  cover  an  award 

made  to  the  State  for  part  of  the  land, 

A  patent  from  the  State  of  New  York  of  all  interest,  acquired  by  the  State  through 
designated  tax  sales,  in  and  to  certain  described  premises,  does  not  operate  to 
convey  to  the  grantee  an  award  for  part  of  the  land  made,  in  condemnation  pro- 
ceedings, to  the  State  of  New  Tork  nine  years  before  the  execution  of  the  patent, 
unless  it  is  expressly  assigned  or  described  and  intended  to  be  conveyed,  not- 
withstanding that  the  description  of  the  land  contained  in  the  patent  includes 
the  portion  taken  in  the  condemnation  proceedings. 

Appeal  by  the  People  of  the  State  of  New  York  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  16th 
day  of  H'ovember,  1900,  adjudging  the  petitioner,  John  P.  Cleary, 
to  be  entitled  to  an  award  for  land  taken  in  the  proceeding,  and 
directing  the  comptroller  of  the  city  of  New  York  to  pay  such 
award  to  the  petitioner. 
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Cla/rence  W.  Francis^  for  the  appellant. 

James  A,  SheeJiom^  for  the  respondent. 

Sewell,  J . : 

The  State  of  New  York  acquired  title  to  lot  No.  4,  Dutch  Tract, 
the  property  described  in  the  petition  herein,  through  a  sale  for  the 
non-payment  of  taxes,  and  was  the  owner  thereof  at  the  time  of  the 
proceeding  to  open  Seventh  avenue  in  the  city  of  Brooklyn,  in  the 
year  1890.  The  State  continued  to  own  the  property,  subject  to 
the  easement  or  interest  acquired  by  the  city  in  a  portion  thereof, 
until  about  the  12th  day  of  January,  1900,  when  it  was  sold  by  the 
Land  Commissioners  of  the  State  of  New  York  to  one  Jane  Gil- 
feather  for  the  sum  of  forty-one  dollars,  who,  three  days  later,  con- 
veyed "  all  her  right,  title  and  interest  in  the  premises "  to  the 
respondent.  The  letters  patent  provided  that  the  State  thereby 
"  granted,  released  and  quitclaimed,  and  by  these  presents  do  grant, 
release  and  quitclaim  unto  Jane  Gilfeather  all  the  right,  title  and 
interest  acquired  by  us  from  or  through  the  sale  for  taxes  made  by 
the  Comptroller  of  this  State  in  the  yeare  1885  and  1890,  in  and  to 
the  premises  described  as  follows :  All  that  certain  piece  or  parcel 
of  land  distinguished  as  Kings  county.  New  Utrecht,  town  of  Dutch 
Tract,  lot  four  *  *  *  Together  with  all  and  singular  the 
rights,  hereditaments  and  appurtenances  to  the  same  belonging,  or 
in  any  wise  appertaining.  *  *  *  To  have  and  to  hold  the 
above-described  and  quitclaimed  premises  unto  the  said  Jane  Gil- 
feather,  her  heirs  and  assigns  forever,  *  *  *  and  these 
presents  shall  in  no  wise  operate  as  a  warranty  of  title." 

The  sum  of  $252,  less  $58  assessed  for  benefits,  was  awarded  by 
the  commissioners  of  appraisement  and  assessment  to  the  State  of 
New  York  as  owner  of  the  said  land,  and  the  award  was  duly  con- 
firmed on  the  Slst  day  of  March,  1891.  The  commissioners  retained 
the  same  until  December,  1897,  when  they  delivered  it  to  the  comp- 
troller of  the  city  of  Brooklyn  "  to  be  paid  to  the  person  entitled 
thereto,"  and  some  time  thereafter  it  was  transferred  to  the  comp- 
troller of  the  city  of  New  York,  who  now  holds  the  same,  with  the 
accrued  interest  thereon. 

The  right  of  the  State  to  the  award  up  to  the  time  of  the  sale  of 
said  lot  is  not  disputed ;  and  the  questions,  therefore,  are,  whether 
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the  purchaser  from  the  State  obtained  title  to  the  award  by  and 
through  the  letters  patent,  and  whether  she  transferred  it  by  her 
quitclaim  deed  to  the  respondent. 

It  is  well  settled  that  an  award  does  not  pass  upon  a  sale  of  land 
as  a  part  of  the  estate  conveyed  or  appurtenant  to  it,  and  that  a 
deed  is  not   effective  to  transfer  an  award  unless  it  is  expressly 
assigned  or  described   and  intended  to  be  conveyed.     An  award 
is  not  laud,  and  is  only  treated  as  land  in  equity  when  necessary  to 
adjust  the  rights  of    the  parties.    An  award  is  a  claim  or  right 
personal  to  the  owner  of  the  land.     It  is  personal  property  that 
passes  at  death  to  the  personal  representative  and  not  to  the  heir. 
This  was  expressly  held  in  King  v.  Mayor  (102  N.  Y.  171),  where 
Judge  Finch,  speaking  of  an  award,  declared  it  to  be  a  right  per- 
sonal to  the  owner  of  the  land,  and  that  it  did  not  pass  by  deed 
unless  expressly    described   and  intended  to  be  transferred.     He 
said  :  ^'  It  was  not  in  terms  embraced  in  the  deed  and  was  a  mere 
right  of  action  not  running  with  the  land.     The  damages  were  like 
those   which  follow   a  trespass   or  wrongful  taking  of  property, 
although  the  wrong  is  made  rightful  by  the  legislative  authority 
and  the  damages  are  awarded  as  compensation.     That  has  been  held 
in  cases  where  a  railroad  corporation  has  taken  an  owner's  land, 
and  thereafter,  but  before  actual  assessment,  the  owner  conveyed 
the  land.     The  assessed  damages  have  been  awarded  to  the  owner 
as  not  passing  by  the  deed,"  and  cited  SchuylkiU  <&  Susquehanna 
Navigation  v.  Decker  (2  Watts.  [Penn.]  843) ;  McFadden  v.  John- 
son (72  Penn.  St.  335). 

This  doctrine  was  also  asserted  in  Matte?*  of  City  of  Rochester 
(136  !N^.  T.  83),  where  the  question  was  also  in  regard  to  the  owner- 
ship of  an  award,  and  the  same  judge  said  :  "  The  appellant  further 
contends  that  title  to  this  fund  passed  to  the  respective  purchasers 
upon  the  foreclosure  sales  under  the  two  prior  mortgages,  upon 
the  ground  that  the  fund  stood  in  the  place  of  the  land.  It  was  to  be 
so  regarded  for  the  purpose  of  measuring  and  settling  the  rights  of 
the  parties  interested  {In  Matter  of  City  of  Rochester^  110  N.  Y. 
159  ;  Utter  v.  RichTnond^  112  id.  610),  but  the  paramount  right  of 
the  city  withdrew  from  the  lien  of  the  mortgages  the  water  right 
eondemned  and  transferred  it  to  the  city  free  and  discharged  from 
App.  Div.— Vol.  LIX.        23 
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the  mortgage  liens.  That  occurred  before  either  sale.  The  balance 
of  the  land  only  could  be  sold  and  conveyed  on  the  foreclosure ;  the 
referee's  deed  could  convey,  and  did  convey,  only  that  balance ; 
*  *  *  the  fund  was  not  sold,  it  simply  remained  in  the  hands 
of  the  court  for  distribution.  *  *  *  Neither  foreclosure  gave 
title  to  the  fund  or  altered  the  duty  of  proper  distribution  by  the 
court.  That  fund  was  the  product  of  a  paramount  proceeding 
which  cut  oflE  every  right  in  the  water,  both  of  owners  and  incum- 
brancers, so  that  there  could  be  neither  sale  nor  foreclosure  as  to 
that,  and  instead  there  remained  an  equitable  lien  upon  the  pro- 
ceeds to  be  worked  out  by  the  court  empowered  to  distribute." 

The  case  of  Gates  v.  De  La  Mare  (142  N.  Y.  307),  cited  by  the 
respondent,  has  no  analogy  to  this.  In  that  case  the  land  was  pur- 
chased at  a  foreclosure  sale  prior  to  the  confirmation  of  the  report 
of  the  commissioners  of  estimate  and  assessment.  The  deed  was 
not  delivered  until  some  days  later,  and  the  court  held  that  the  deed 
when  executed  and  delivered  confirmed  the  sale  previously  made 
and  transferred  the  award  to  the  purchaser. 

In  Magee  v.  City  of  Brooklyn  (144  N.  Y.,  265),  also  cited  by  the 
respondent,  the  doctrine  that  an  award  is  a  personal  claim,  that  it 
does  not  attach  to  the  land  and  only  passes  when  it  is  apparent  that 
the  owner  so  intended,  is  fully  recognized.     In  that  case  land  was 
taken  under  an  act  providing  for  improving  a  street  in  the  city  of 
Brooklyn.    An  award  was  made  to  one  who  was  the  owner  of  the    . 
land  at  the  time  the  act  was  passed,  and  who,  before  the  award  was 
made,  had  sold  and  conveyed  the  lot  of  which  the  land  taken  formed 
a  part  by  full  covenant  deed,  purporting  to  grant  "  all  the  estate, 
right,  title,  interest,  property,  possession,  claim  and  demand  what- 
soever, as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part  of,  in  and  to  the  same,  and  every  part  and  parcel  thereof."   No 
attempt  was  made  by  the  city  to  actually  appropriate  the  property 
or  interest  condemned  until  about  eighteen  years  after  the  passage 
of  said  act,  when  through  several  mesne  conveyances  all  substantially 
similar,  plaintiff  had  become  and  was  the  owner.    The  party   xo 
whom  the  award  was  made  and  the  other  grantors  of  the  land  wero 
paid  for  it  precisely  as  if  the  title  had  not  been  affected,  and  tlio 
court  said:    "The  city  now  having  taken  possession,   they  (tho 
grantors)  must  respond  to  the  plaintiff  upon  their  covenants  or  else 
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he  is  entitled  to  the  award.  In  equity  the  award  represents  that 
portion  of  the  land  taken,  cmd  wader  the  drcumatancea  of  the  case 
and  the  Iroad  cmd  compreJiensive  language  of  the  deedy  it  can  fairly 
be  said  that  the  parties  intended  to  assign  the  award.  Having 
conveyed  the  land  with  full  covenants  it  must  be  assumed  that  they 
intended  to  transfer  the  thing  which  represented  it  which  was  the 
money  awarded  as  its  value." 

The  principle  established  by  these  cases  seems  to  me  decisive  of 
this  appeal,  for  there  is  no  broad  or  comprehensive  language  in  the 
letters  patent  which  can  fairly  be  said  to  include  the  award  or  indi- 
cate an  intention  to  assign  it.     The  fact  that  the  description  includes 
the  portion  taken  by  the  city  is  immaterial,  for  only  the  balance  of 
the  land  could  be  conveyed  {Matter  of  City  of  Rochester y  supra)y 
and  it  is  clear  that  the  reference  to  the  sale  for  taxes  was  only  for 
the  purpose  of  protecting  the  State  from  any  claim  which  the  grantee 
might  make  if  the  tax  title  should  prove  defective.     It  certainly 
cannot  be  claimed  that  this  description  of  the  right,  title  and  interest 
intended  to  be  conveyed  referred  to  an  award  made  in  favor  of  the 
State  nacre  than  nine  years  before,  and  this  view  is  confirmed  by  the 
consideration  that  the  purchaser  paid  less  than  one-quarter  of  the 
damages  awarded,  and  then  in  the  hands  of  the  court  for  distribu- 
tion.    I  am  of  opinion  that  the  State  has  not  been  divested  of  its 
title  to  the  award,  and  that  the  order  of  the  Special  Term  should  be 
reversed,  with  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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In  the  Matter  of  Laying  Out  and  Opening  Ludlow  Street, 
from  Hawthorne  Avenue  to  the  Westerly  Line  of  Lands  of 
The  New  York  Central  and  Hudson  River  Railroad  Company,  in 
the  City  of  Yonkers. 

James  B.  Ludlow  and  Jacob  F.  Miller,  as  only  Surviving 
Executors  of  and  Trustees  under  the  Last  Will  and  Testament 
of  Thomas  W.  Ludlow,  Jr.,  Deceased,  Appellants ;  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Respondent. 

Laying  out  a  street  across  a  railroad — notice  must  be  given  under  chapter  754  of  1897 

although  the  proceeding  teas  begun  before  its  passage. 

Chapter  754  of  the  Laws  of  1897,  requiring  notice  of  an  intention  to  lay  out  a 
street,  avenue  or  highway  across  a  steam  surface  railroad  to  be  given  to  the 
railroad  company  by  the  municipal  corporation,  and  giving  the  railroad  com- 
pany the  right  to  be  heard  before  the  authorities  of  the  municipal  corporation 
upon  the  question  of  the  necessity  of  such  street,  avenue  or  highway,  is  not 
rendered  inapplicable  to  a  proceeding,  begun  under  the  charter  of  the  city  of 
Yonkers  (Laws  of  1895,  chap.  085)  before  the  act  was  passed,  by  section  81  of 
the  Statutory  Construction  Law  (Laws  of  1892,  chap.  677)  relating  to  the  effect 
of  the  repeal  of  a  statute,  as  the  act  of  1897  only  affects  the  procedure. 


Appeal  by  James  B.  Ludlow  and  another,  as  only  surviving 
executors  of  and  trustees  under  the  last  will  and  testament   of 
Thomas  W.  Ludlow,  Jr.,  deceased,  from  an  order  of  the  Supreme 
Court,  made  at  the  Westchester  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  19th  day  of 
April,  1900,  granting  the  motion  of  The  New  York  Central  and 
Hudson  River  Eailroad  Company  to  vacate  and  set  aside  an  order 
appointing  commissioners  of  estimate  and  assessment  and  all  pro- 
ceedings in  the  above-entitled  matter  had  subsequent  to  the  making 
of  such  order. 

James  B,  LudloWy  for  the  appellants. 

Ira  A.  Place  [^Robert  A.  Kutschbock  with  him  on  the  brief], 
for  the  respondent. 


MATTER  OF  LUDLOW  STREET.  181 

\ 

App.  Div.]  Second  Dbpartmbnt,  March  Term,  1901. 

Sewell,  J. : 

Under  the  provisions  of  chapter  636  of  the  Laws  of  1895,  being 
the  charter  of  the  city  of  Yonkers,  the  appellants,  as  property 
owners,  on  the  23d  day  of  November,  1896,  presented  a  petition  to 
the  common  council  of  the  city  of  Yonkers,  praying  that  a  street 
be  laid  out  across  the  steam  surface  railroad  of  the  respondent 
The  petition  was  referred  to  the  board  of  street  openings  for  their 
approval,  and  on  the  27th  day  of  December,  1897,  it  was  returned^ 
duly  approved,  and  the  common  council  caused  a  notice  to  be  pub- 
lished in  the  official  city  newspapers  that  such  petition  had  been 
received,  and  that  the  common  council  would  act  thereon  at  a  meet- 
mg  to  be  held  on  the  11th  day  of  April,  1898. 

At  the  time  stated  in  said  notice  the  common  council  determined 
that  the  laying  out  and  opening  of  said  street  was  necessary,  allowed 
the  improvement  and  directed  that  the  property  rights  and  ease- 
ments be  taken.  Thereafter,  on  an  application  made  by  the  com- 
mon council  on  the  30th  day  of  April,  1898,  an  order  was  made  at 
a  Special  Term  of  this  court  appointing  three  persons  as  commis- 
sioners to  estimate  and  assess  the  expenses  of  the  improvement  and 
the  amount  of  damages  and  benefits. 

The  respondent  appeared  at  a  meeting  of  the  commissioners  to 
hear  the  proofs  and  allegations  of  the  parties,  and  objected  to  the 
proceedings  on  the  ground  that  notice  of  intention  to  lay  out  such 
street  had  not  been  given  to  the  railroad  company  by  the  municipal 
corporation,  and  that  section  61  of  the  Railroad  Law  had  not  been 
complied  with.  (Laws  of  1890,  chap.  565,  as  amd.  by  Laws  of 
1897,  chap.  754.)  The  commissioners  made  their  report,  which 
was  confirmed,  and  the  railroad  company  appealed.  The  Appellate 
Division  held  that  an  appeal  from  an  order  confirming  the  report  of 
the  commissioners  did  not  bring  up  for  review  any  question  relat- 
ing to  the  regularity  of  the  proceedings,  and  affirmed  the  order 
"without  prejudice  to  the  appellant  to  take  such  proceedings  as  it 
may  be  advised  in  respect  to  vacating  and  setting  aside  the  order 
appointing  commissioners  in  this  proceeding,  and  all  subsequent 
proceedings  herein." 

Thereafter,  and  on  the  seventeenth  day  of  February,  the  order 
appointing  the  commissioners  and  all  subsequent  orders  and  pro- 
ceedings were  vacated  and  set  aside  upon  motion  of  the  railroad 
company,  and  from  that  order  this  appeal  is  taken. 
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Chapter  754  of  the  Laws  of  1897,  being  an  amendment  to  the 
Railroad  Law,  which  was  passed  on  May  22,  and  took  effect  on 
July  1,  1897,  provides  that  "  When  a  new  street,  avenue  or  high- 
way, or  new  portion  of  a  street,  avenue  or  highway  shall  hereafter 
be  constructed  across  a  steam  surface  railroad,  such  street,  avenue 
or  highway,  or  portion  of  such  street,  avenue  or  highway,  shall  pass 
over  or  under  such  railroad  or  at  grade  as  the  board  of  railroad 
commissioners  shall  direct.  Notice  of  intention  to  lay  out  such 
street,  avenue  or  highway,  or  new  portion  of  a  street,  avenue  or 
highway,  across  a  steam  surface  railroad,  shall  be  given  to  such  rail- 
road company  by  the  municipal  corporation  at  least  fifteen  days 
prior  to  the  making  of  the  order  laying  out  such  street,  avenue  or 
highway  by  service  personally  on  the  president  or  vice-president  of 
the  railroad  corporation,  or  any  general  officer  thereof.  Such  notice 
shall  designate  the  time  and  place  and  when  and  where  a  hearing 
will  be  given  to  such  railroad  company,  and  such  railroad  company 
shall  have  the  right  to  be  heard  before  the  authorities  of  such 
municipal  corporation  upon  the  question  of  the  necessity  of  such 
street,  avenue  or  highway.  If  the  municipal  corporation  deter- 
mines such  street,  avenue  or  highway  to  be  necessary,  it  shall  then 
apply  to  the  board  of  railroad  commissioners  before  any  further 
proceedings  are  taken,  to  determine  whether  such  street,  avenue  or 
highway  shall  pass  over  or  under  such  railroad,  or  at  grade." 

It  is  undisputed  that  no  notice  was  given  to  the  railroad  company 
or  any  of  its  general  officers  of  an  intention  to  lay  out  the  street ; 
that  the  company  was  not  given  an  opportunity  to  be  heard  as  to 
the  necessity  of  such  street,  and  that  no  application  was  made  to 
the  Board  of  Railroad  Commissioners.    The  question  is,  therefore, 
presented  whether  this  statute,  which  is  known  as  the  Grade  Cross^ 
ing  Law,  applied  to  and  affected  this  proceeding  by  imposing  upon 
the  authorities  of  the  municipal  corporation  of  the  city  of  Yonkers 
the  duty  of  giving  the  notice  and  hearing  as  therein  provided. 

The  object  of  this  statute  was  to  provide  a  complete  scheme  as  to 
crossings,  whether  the  tracks  of  the  railroad  cross  a  street  already 
laid  out,  or  streets  are  laid  out,  opened  or  extended  across  the 
tracks  of  a  railroad;  and  that  it  was  not  intended  to  be  con- 
fined to  the  actual  physical  construction  of  the  street,  as  claimed 
by  the  appellants,  is  apparent  from  its  provisions.     The   statute 
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has  a  direct  reference  to  a  proceeding  for  laying  out  streets. 
It  requires  personal  service  of  a  notice  of  the  intention  to  lay 
oat  the  street  "  prior  to  the  making  of  the  order  laying  ont  such 
street,"  and  gives  the  railroad  company  the  right  to  be  heard 
before  the  authorities  npon  the  question  of  the  necessity  of  such 
street.  The  right  of  the  municipality  to  lay  out  streets  across  the 
property  of  a  railroad  remains  unaffected  by  this  legislation  {People 
ex  rd.  City  of  Niagara  FaUe  v,  N.  T.  C,  <&  H.  R.  R,  R.  Go.^ 
158  N.  Y.  410,  413),  but  it  alters  and  regulates  the  procedure  in 
the  proceeding  for  that  purpose  in  that  it  imposes  certain  addi- 
tional duties  with  respect  to  a  notice  and  hearing.  Nothing  can 
be  found  in  the  act  in  any  way  inconsistent  with  this  conclusion, 
which  is  in  harmony  with  the  determination  in  Matter  of  North 
Third  Avenue  (32  App.  Div.  394),  where  this  court  expressed  an 
opinion  th&t  a  railroad  company  had  ^'  the  right  of  appeal  on  the 
question  whether  the  road  should  be  laid  out  at  all." 

The  appellants  also  contend  that  this  proceeding  was  not 
affected  by  the  passage  of  the  Grade  Crossing  Act,  in  that  it  was 
commenced  before  that  act  was  passed  or  took  effect,  and  was  saved 
from  its  operation  by  section  31  of  the  Statutory  Construction  Law 
(Laws  of  1892,  chap.  677),  which  declares  that  the  repeal  of  a  stat- 
ute shall  not  affect  or  impair  any  act  done  or  right  acquired  prior  to 
the  time  that  such  repeal  takes  effect,  but  the  same  may  be  asserted 
or  enforced  as  fully  and  to  the  same  extent  as  if  the  repeal  had  not 
been  effected. 

If  the  presentation  of  the  petition  to  the  common  council  com- 
menced the  proceeding  for  laying  out  the  street,  the  effect  of  the 
Statutory  Construction  Law  was  to  preserve  the  proceeding,  but  the 
procedure  was  governed  by  the  law  regulating  it  at  the  time  the 
questions  arose.  It  is  well  settled  that  the  Legislature  may  change 
the  practice  of  the  court ;  and  that  the  change  will  at  once  affect 
pending  actions  and  proceedings  in  the  absence  of  words  of  exclu- 
sion. (JSouth/wich  V.  Southwichy  49  N.  T.  510 ;  Master  of  Damis^ 
149  id.  539.) 

It  is  unnecessary  to  determine  whether  or  not  the  proceeding  to  lay 
out  the  street  in  question  was  pending  at  the  time  this  statute  took 
effect.  It  is  quite  sufficient  for  the  purposes  of  this  case  to  note  that  the 
repealing  clause  of  the  Grade  Crossing  Act  only  iiepealed  or  affected 
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acts  inconsistent  with  it,  and  that  its  provisions  in  respect  to  notice 
and  hearing  are  in  no  sense  inconsistent  with  the  charter.  Itinvah- 
dated  nothing  which  had  been  done  under  the  prior  act,  and  only 
imposed  upon  the  municipal  corporation  additional  duties  relating 
to  the  procedure  which  by  the  terms  of  the  act  did  not  become 
imperative  until  more  than  nine  months  after  its  passage.  The  act 
was  prospective  and  not  retrospective,  and  conferred  upon  the 
respondent  the  right  to  a  notice  of  an  intention  to  lay  out  the  street, 
and  the  right  to  be  heard  before  the  authorities  of  the  municipal 
corporation  upon  the  question  of  its  necessity. 

These  express  statutory  prerequisites  to  jurisdiction  not  having 
been  complied  with,  the  court  had  no  jurisdiction  to  make  the  order 
appointing  the  commissioners,  and  the  order  of  the  Special  Term 
must  be  affirmed,  with  costs. 

All  concurred  ;  Jenks,  J.  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  J.  Sullivan,  as  Sole  Surviving  Trustee  under  the  Last  Will 
and  Testament  of  John  J.  Wobden,  Deceased,  Respondent,  v. 
Geobge  Rinoler  &  Company,  Appellant.    (Action  No.  3.) 

A  holding  owr  by  a  sub-tenant  may  be  treated  by  the  leeeor  as  a  renewal  cf  the  lease 

by  the  lessee. 

The  fact  that  a  lessor  has  waived  a  covenant  in  the  lease  prohibiting  sub-letting, 
and  has  allowed  the  lessee  to  sub-let  the  premises,  does  not  relieve  the  lessee 
from  his  covenant  to  surrender  possession  at  the  expiration  of  the  term  or  pre* 
vent  the  lessor  from  treating  the  act  of  the  sub-tenant,  in  holding  over  after  the 
expiration  of  the  term  against  the  consent  of  the  lessee,  as  a  renewal  of  the 
lease  by  the  lessee  for  another  year,  although  the  lessee  instituted  summary 
proceedings  to  evict  the  sub-tenant  the  day  after  the  termination  of  the  lease, 
and  on  the  third  day  thereafter  dispossessed  the  sub-tenant  and  on  the  fifth  day 
thereafter  delivered  the  keys  of  the  premises  to  the  lessor. 

Appeal  by  the  defendant,  George  Ringler  &  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  28th  day  of  July, 
1900,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  coort. 

«7.  Aspmwall  Hodge^  Jr,^  for  the  appellant. 

De  Witt  Bailey^  for  the  respondent. 
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Sew  ELL,  J. : 

There  is  only  one  question  which  it  is  necessary  to  consider  in  the 
disposition  of  this  appeal,  and  that  is  whether  the  holding  over  by 
the  snb-tenant  made  the  defendant,  as  a  matter  of  law,  a  tenant  for 
another  year  upon  the  terms  of  the  prior  lease. 

It  is  without  dispute  that  the  lease  ended  by  its  terms  on  May  1, 
1898,  which  was  Sunday ;  that  a  petition  was  filed  by  the  defendant 
in  the  Municipal  Court  on  the  second  day  of  May,  and  a  precept 
issued  returnable  on  that  day  requiring  Wallace,  the  sub-tenant,  to 
show  cause  why  he  should  not  be  dispossessed.  An  answer  was 
filed  by  the  sub-tenant,  and  the  case  adjourned  to  May  third,  when 
a  warrant  was  issued  to  dispossess  him,  which  was  executed  dur- 
ing that  evening.  The  keys  of  the  premises  were  delivered  to  the 
plaintiflE  on  May  fifth,  when  they  were  returned,  and  the  defendant 
was  notified  that  the  plaintiff  elected  to  treat  the  lease  as  contin- 
uing another  year. 

The  law  of  this  State  is  well  settled  to  the  effect  that  where  a  ten- 
ant holds  over,  the  landlord  may  treat  him  as  a  trespasser  or  as  a 
tenant  for  another  year  and  collect  rent  accordingly.  {Schuyler  v. 
Smith,  51  K  T.  313 ;  Adams  v.  City  of  Cohoes,  127  id.  175,  182 ; 
Herter  v.  Mullen,  159  id.  28.)  The  mere  length  of  time  that  a 
tenant  holds  over  the  term  is  not  the  test  of  liability  {Frost  v. 
Akron  Iron  Co.,  1  App.  Div.  449),  and  that  it  is  not  necessary  that 
it  should  be  voluntary  was  expressly  held  in  the  well-considered  case 
of  Haynes  v.  Aldrich  (133  N.  Y.  287),  where  the  holding  over  by 
the  defendant  was  from  the  first  to  the  fourth  of  May,  and  it  was 
sought  to  be  excused  by  the  fact  that  the  first  day  of  May  was  a 
holiday ;  on  the  second  day  of  May  there  was  difficulty  in  engaging 
trucks,  and  a  sick  boarder  could  not  be  moved  with  safety  until  the 
fourth.  Judge  Finoh,  in  discussing  this  defense,  said :  "  This  court 
held  in  Commissioners  of  Pilots  v.  Clark  (33  N.  Y.  251)  that  the 
rule  is  too  well  settled  to  be  disputed  that  where  a  tenant  holds  over 
after  the  expiration  of  his  term  the  law  will  imply  an  agreement  to 
hold  for  a  year  upon  the  terms  of  the  prior  lease ;  that  the  option 
to  so  regard  it  is  with  the  landlord  and  not  with  the  tenant,  and  that 
I  the  latter  holds  over  his  term  at  his  peril.     In  Conway  v.  Stark- 

\  weather  (1  Den.  114)  the  tenant  had  notified  the  landlord  of  his 
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intention  not  to  remain  for  another  year,  as  was  the  fact  in  the 
present  case,  but,  nevertheless,  did  hold  over  for  a  fortnight,  and 
the  fact  of  the  notice  was  held  to  be  immaterial,  the  court  saying, 
^  the  act  of  the  plaintiff  in  holding  over  has  given  the  defendants 
a  legal  right  to  treat  him  as  tenant,  and  it  is  not  in  his  power  to 
throw  oflf  that  character,  however  onerous  it  may  be.'  The  appel- 
lant does  not  deny  the  rule^  but  seeks  to  qualify  it  so  as  to  mean  that 
it  is  only  where  the  tenant  holds  over  voluntarily  and  for  his  own 
convenience,  that  the  landlord's  right  arises,  and  that  it  does  not 
so  arise  when  the  tenant  holds  over  involuntarily,  not  for  his  own 
convenience,  but  because  he  cannot  help  it.  I  am  averse  to  any  such 
qualification.  It  would  introduce  an  uncertainty  into  a  rule  whose 
chief  value  lies  in  its  certainty.  The  consequent  confusion  would 
be  very  great.  Excuses  would  always  be  forthcoming,  and  their 
sufficiency  be  subject  to  the  doubtful  conclusions  of  a  jury,  and  no 
lessor  would  ever  know  when  he  could  safely  promise  possession  to 
a  new  tenant." 

The  rule  was  slightly  relaxed  in  the  case  of  Herter  v.  MvUen 
(8upra\  but  only  to  the  extent  of  holding  that  if  the  tenant's 
removal  at  the  expiration  of  his  lease  is  rendered  impossible  by 
inevitable  accident  or  the  act  of  God,  without  fault  of  the  party 
sought  to  be  charged,  he  will  be  excused,  at  least  so  far  as  it  creates 
a  liability  for  another  year.  The  holding  over  in  the  case  at  bar 
was  not  unavoidable  delay  in  the  strict  meaning  of  the  term.  It  is 
true  that  the  defendant  acted  under  a  stress  of  circumstances,  but 
they  were  of  his  own  creating.  His  inability  to  surrender  posses- 
sion was  not  the  result  of  force,  coercion,  inevitable  accident,  or  the 
act  of  God.  It  grew  out  of  his  own  voluntary  act  in  putting  a  sub- 
tenant in  possession  of  the  premises,  and  making  such  an  agreement 
with  the  sub-tenant  that  he  was  unable  to  deliver  possession  at  the 
expiration  of  his  term. 

It  is  conceded  that  the  plaintiff  waived  the  covenant  in  the  lease 
prohibiting  sub-leasing,  and  that  the  defendant  was  at  liberty  to 
sub-let  the  premises ;  but  this  circumstance  did  not  change  the  rela- 
tion of  the  parties  or  relieve  the  defendant  from  his  covenant  to 
surrender  possession  at  the  termination  of  the  lease,  or  from  the  con- 
sequence of  his  sub-lessee,  Wallace,  holding  over  the  term.  Hav- 
ing entered  into  an  absolute  and  express  agreement  to  deliver  poo- 
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session  of  the  premises  at  the  expiration  of  his  terra,  and  being 
charged  with  that  dntj,  he  could  not  relieve  himself  from  his  engage- 
ment or  duty  by  sub-letting  the  premises,  or  by  any  other  voluntary 
act  which  rendered  performance  impossible.  We  think  there  was 
a  holding  over  by  the  defendant  within  the  fair  and  reasonable  rule 
which  permits  the  landlord  to  continue  the  lease  for  another  year ; 
and,  as  none  of  the  defendant's  exceptions  were  well  taken,  the 
judgment  should  be  affirmed,  with  costs. 

It  is  not  necessary  to  discuss  the  question  relating  to  the  amend- 
ment of  the  case  on  appeal,  the  respondent  having  admitted  on 
the  argument  that  he  had  waived  the  covenant  in  the  lease  prohibit- 
ing sub-letting,  and  that  the  defendant  had  the  right  to  sub-let  the 
premises.  The  appeal  from  the  order  denying  the  motion  to 
amend  should,  therefore,  be  affirmed,  without  costs. 

Judgment  unanimously  affirmed  on  law  and  facts,  with  costs. 
Order  unanimously  affirmed,  without  costs. 


Erie  Kailboad  Company,  Respondent,  v.  Maey  Anna  Steward 

and  Others,  Appellants. 

Emin&nt  domain — the  appecU  by  the  dtfendarU  mtui  be  from  the  final  order,  not 

from  the  judgment. 

The  defendants  in  a  condemnation  proceeding,  instituted  under  the  Condemnation 
Law  (Code  Civ.  Proc.  §§  8857-8884),  cannot  appeal  from  a  judgment  condemn- 
ing the  property  entered  in  favor  of  the  plaintiff,  pursuant  to  the  provisions  of 
section  8809  of  the  Code  of  Civil  Procedure;  they  can  review  such  judgment 
only  by  appealing  from  the  final  order,  as  provided  by  section  8875  of  the 
Code  of  Civil  Procedure. 

Motion  l)y  the  plaintiff,  the  Erie  Sailroad  Company,  to  dismiss, 
on  the  ground  of  lack  of  jurisdiction,  an  appeal  taken  by  the  defend- 
ants from  a  judgment  condemnmg  certain  lands  and  appointing 
commissioners  to  ascertain  the  compensation  to  be  made  to  the 
owner ;  also  a  motion  to  dismiss  such  appeal  for  a  failure  to  serve 
the  papers  as  required  by  the  rules  of  the  court. 

Taylor  <&  Seymour,  for  the  appellants. 

Charles  F,  Brown,  for  the  respondent 
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Sewell,  J. : 

This  proceeding  was  instituted  by  the  respondent  under  the  Con- 
demnation Law  (Code  Cir.  Proc.  chap.  23,  tit.  1,  §§  3357-3384). 
The  issue  joined  was  tried  at  a  Special  Term,  the  usual  judgment 
was  entered,  and  from  that  judgment  the  defendants  appealed. 

It  is  a  special  proceeding  and  not  an  action.  {Matte?*  of  South 
Market  Street^  80  Hun,  246 ;  Matter  of  JRafferty^  14  App.  Div.  56.) 
Special  provision  is  made  by  this  statute  for  the  trial  of  the  issues 
raised  by  the  petition  and  answers,  for  a  decision,  judgment  and 
final  order,  and  for  appeals  therefrom.  The  whole  proceeding 
forms  an  independent  and  complete  system  of  procedure  specially 
created  hy  the  Legislature  for  the  condemnation  of  real  property. 
There  is  no  provision  of  the  statute  permitting  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  in  such  a  proceeding.  The  only 
express  authority  for  an  appeal  from  the  judgment  directed  to  be 
entered  is  section  3376  of  the  Code,  which  provides :  "  If  a  trial 
has  been  had  and  judgment  entered  in  favor  of  the  defendant,  the 
plaintiff  may  appeal  therefrom  to  the  appellate  division  of  the 
supreme  court  within  the  time  provided  for  appeals  from  judg- 
ments by  title  four  of  chapter  twelve  of  this  act,  and  all  the  pro- 
visions of  said  chapter  relating  to  appeals  from  judgments  shall 
apply  to  such  appeals ;  and  on  the  hearing  of  the  appeal  the  appel- 
late division  may  affirm,  reverse  or  modify  the  judgment,  and  in 
case  of  reversal  may  grant  a  new  trial,  or  direct  that  judgment  be 
entered  in  favor  of  the  plaintiff.  If  the  judgment  is  affirmed,  costs 
shall  be  allowed  to  the  respondent,  but  if  reversed  or  modified,  no 
costs  of  the  appeal  shall  be  allowed  to  either  party." 

The  only  other  statutory  provision  for  an  appeal  in  this  proceed- 
ing is  contained  in  section  3375,  which  provides  that  "  Appeal  may 
be  taken  to  the  appellate  division  of  the  supreme  court  from  the 
final  order,  within  the  time  provided  for  appeals  from  orders  by  title 
four  of  chapter  twelve  of  this  act ;  and  all  the  provisions  of  such 
chapter  relating  to  appeals  to  the  appellate  division  of  the  supreme 
court  from  orders  of  the  special  term  shall  apply  to  such  appeals. 
Such  appeal  will  bring  up  for  review  all  the  proceedings  subsequent 
to  the  judgment,  but  the  judgment  and  proceedings  antecedent 
thereto  may  be  reviewed  on  such  appeal,  if  the  appellant  states  in 
his  notice  that  the  same  will  be  brought  up  for  review." 
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There  is  nothing  in  the  provisions  of  this  chapter  which  directly 
or  by  necessary  impUcation  takes  away  the  power  of  this  court  to 
review  any  exercise  of  discretion  by  the  Special  Term  in  these  pro- 
ceedingSy  and  this  power  of  review  was  asserted  in  Matter  of 
Brooklyn  Elevated  H.  H.  Co.  (87  Hun,  88) ;  Manhattan  JR.  Co.  v. 
(y Sullivan  (6  App.  Div.  571,  575),  and  Matter  of  Trustees  of 
New  York  dc  Brooklyn  Bridge  (137  N.  Y.  95),  where  the  authority 
of  the  General  Terms  to  review  an  order  of  the  Special  Terms  set- 
ting aside  the  report,  was  distinctly  affirmed,  the  court  holding  that 
it  was  not  intended  to  limit  the  ordinary  review  of  Special  Term 
orders  in  these  proceedings,  and  that  such  limitations  cannot  be 
implied  from  the  direct  authority  to  appeal  from  a  final  order. 

The  question  of  the  construction  of  this  statute  with  reference  to 
the  right  of  the  defendant  to  appeal  from  the  judgment  entered  in 
favor  of  the  plaintiff  pursuant  to  the  provisions  of  section  3369  has 
not  been  discussed  or  expressly  decided  in  any  reported  case.  In 
Matter  of  Broadway  &  Seventh  Ave.  B.  R.  Co.  (69  Hun,  275)  a 
demurrer  to  the  petition  was  overruled,  and  the  opinion  states  that 
an  order  was  made  '^  appointing  commissioners  of  appraisal,  and 
from  such  order  this  appeal  is  taken."  It  does  not  appear  that  a 
judgment  was  entered  in  that  proceeding,  and  it  may  be  that  the 
decision  of  the  court  was  expressed  in  the  form  of  an  order.  How- 
ever that  may  be,  the  right  of  a  defendant  to  appeal  from  an  inter- 
locutory judgment,  entered  pursuant  to  the  provisions  of  section 
8369,  was  apparently  not  considered.  All  the  court  decided  in  that 
case,  as  to  the  right  of  appeal,  was  that  the  general  provisions  of 
the  Code  are  applicable  to  these  proceedings  so  far  as  they  are  not 
inconsistent,  and  that  by  section  1356  an  appeal  may  be  taken  from 
an  order  affecting  a  substantial  right  made  in  a  special  proceeding. 

In  the  case  of  Village  of  Charaplaim,  v.  McCrea  (165  N.  Y.  264) 
no  motion  was  made  in  the  Supreme  Court  to  dismiss  the  appeal. 
The  only  question  considered  or  decided  by  the  Court  of  Appeals 
in  reference  to  the  right  of  appeal  was  whether  the  order  appealed 
from  was  a  final  order  within  the  meaning  of  the  Constitution  (Art. 
6,  §  9)  and  subdivision  1  of  section  190  of  the  Code  of  Civil  Pro- 
cedure, and,  therefore,  appealable  as  a  matter  of  right  to  that  court. 

The  Legislature  apparently  intended,  by  the  provision  for  a  review 
of  the  judgment  and  all  proceedings  upon  an  appeal  from  the  final 
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order,  that  the  determination  of  the  court  upon  the  question  of  the 
plaintifiPs  right  to  condemnation  should  be  conclusive  until  the  entiy 
of  the  final  order,  when  the  proceeding  is  finally  concluded,  unless 
it  is  in  favor  of  the  defendant,  in  which  case  the  judgment  also  has 
the  effect  of  ending  the  proceeding  in  the  sense  that  the  plaintiff 
can  go  no  farther  without  appealing.  The  statute  simply  gives  an 
appeal  at  the  close  of  the  proceeding  to  the  party  aggrieved  by  the 
particular  determination  then  authorized  to  be  made ;  if  in  favor  of 
the  defendant,  from  the  judgment  by  the  plaintiff ;  if  in  'favor  of 
the  plaintiff,  from  the  final  order  by  the  party  aggrieved.  The 
effect  of  these  provisions  is  to  give  to  each  party  one  appeal  from  a 
determination.  They  prevent  appeals  piecemeal,  and  are  in  har- 
mony with  the  general  provisions  of  the  Code  relating  to  appeals 
which  give  the  right  of  appeal  only  to  the  party  aggrieved  by  the 
judgment.  (Code  Civ.  Proc.  §  1294 ;  Hooper  v.  Beechevy  109  N. 
Y.  609 ;  Village  of  Canandaigua  v.  Benedict^  13  App.  Div.  600.) 

If  the  Legislature  has  omitted  making  any  provision  for  such  an 
appeal,  it  is  clear  that  none  can  be  taken,  for  the  right  of  appeal  is 
entirely  statutory,  and  can  be  taken  only  from  such  judgments  as  are 
designated  expressly  or  impliedly  by  the  statute  authorizing  the 
appeal.    {OarczynsJci  v.  Btiaadlj  75  Hun,  512.) 

The  Code  permits  appeals  (1)  from  judgments  finally  determining 
actions,  (2)  from  orders  finally  determining  special  proceedings,  and 
(3)  from  orders  made  in  such  an  action  or  special  proceeding. 

This  "  judgment "  is  not  a  judgment  or  an  order  in  an  action,  and 
this  leaves  the  appellants  no  ground  to  stand  upon  here,  unless  they 
can  show  that  it  is  an  order  in  a  special  proceeding.  Ko  valid  rea- 
son seems  to  exist  why  this  word  "  judgment "  should  not  be  con- 
strued according  to  its  natural  and  ordinary  signification.  It  cannot 
be  doubted  that  the  Legislature  had  the  right  to  direct  a  judgment 
to  be  entered  during  the  progress  of  a  special  proceeding,  or  to 
authorize  an  appeal  therefrom  by  either  party,  and  no  reason  is 
urged  why  it  should  be  construed  to  be  an  order. 

That  it  is  a  determination  of  the  court  entered  as  a  judgment  in  a 
legal  proceeding,  in  which  only  the  amount  of  the  damages  and  costs 
is  reserved,  is  obvious.  It  adjudges  and  determines  the  rights  of 
the  parties  and  is  conclusive  in  its  character  as  to  all  questions  liti- 
gated or  which  might  have  been  litigated  in  the  proceeding.     If  in 


ERIE  R.  R.  CO.  V.  STEWARD.  191 

▲pp.  DiT.]  Sbcono  Defartkent,  March  Term,  1901. 

favor  of  the  defendant,  it  determines  that  the  plaintiff  is  not  entitled 
to  condemnation,  and  if  in  favor  of  the  plaintiff,  it  adjudges  that 
condemnation  of  the  real  property  described  is  necessary  for  the 
pablic  use,  and  that  tlie  plaintiff  is  entitled  to  take  and  hold  the 
same  for  that  purpose.  It  appears  from  a  consideration  of  the 
whole  chapter  that  the  Legislature  intended  to  make  a  distinction 
between  judgments  and  orders.  Provision  is  made  in  one  section 
for  the  entry  of  a  judgpient,  in  another  for  an  order,  while  other 
sections  provide  for  an  appeal  from  each.  There  is  no  doubt  or 
uncertainty  in  regard  to  the  intention  of  the  lawmakers ;  the  lan- 
guage of  each  section  is  clear  and  explicit,  and  neither  can  be 
altered  or  enlarged  so  as  to  include  the  other  or  any  term  not  within 
its  spirit  or  purpose.  It  is  true  that  a  judgment  is  defined  to  be  a 
determination  of  the  rights  of  the  parties  in  the  action  (§  1200) ; 
and  subdivision  20  of  section  3343  provides  that  in  construing  the 
Code  the  word  "judgment"  refers  to  a  judgment  in  a  civil  action. 
But  section  3343  also  provides  that  this  rule  of  construction  is  to  be 
observed  only  when  a  contrary  intent  is  not  expressly  declared  in 
the  provision  to  be  construed,  or  is  not  plainly  apparent  from  the 
context  thereof.  It  is  "  plainly  apparent "  that  the  word  "  judgment " 
in  this  section  of  the  Condemnation  Law  was  not  intended  to  refer 
to  a  judgment  in  a  civil  action,  from  the  fact  that  the  Code  has  in 
express  language  provided  for  just  such  a  determination  in  a  special 
proceeding  for  the  enforcement  of  that  judgment  and  an  appeal 
therefrom.  It  is  also  to  be  observed  that  the  Condemnation  Law 
was  not  made  a  part  of  the  Code  of  Civil  Procedure  until  1890, 
and  as  it  was  thereby  intended  to  prescribe  a  method  of  procedure 
in  a  particular  class  of  cases  (§  3383  of  the  Code),  its  provisions  are 
to  be  regarded  as  exceptions  to  the  general  and  earlier  provisions  of 
the  Code  when  they  are  necessarily  inconsistent.  (Matter  of  Mur- 
ray HiU  Bank^  153  N.  Y.  199,  210 ;  Buffalo  Cemetery  Asm.  v. 
City  of  Buffalo  J  118  id.  61,  66 ;  Lyddy  v.  Long  hlam.d  City^  104 
id.  218,  222 ;  Excelsior  Petroleum  Co.  v.  Lacey^  63  id.  422,  426.) 

I  am  of  the  opinion  that  the  determination  directed  to  be  entered 
npon  the  decision  of  the  judge  or  referee  is  an  interlocutory  judg- 
ment ;  and  as  there  is  no  general  provision  of  the  Code  relating  to 
appeals  from  such  judgments  in  special  proceedings,  the  provisions 
of  this  law  are  exclusive,  and  the  defendants  can  only  review  the 
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judgment  appealed  from  by  appealing  from  the  final  order,  as  pro* 
vided  by  section  3375  of  the  Code. 

Without  considering  the  other  questions  presented,  my  conclusion, 
therefore,  is  that  the  appeal  herein  should  be  dismissed,  with  ten 
dollars  costs. 

All  concurred. 

Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.  Appeal 
from  order  granting  stay  of  proceedings  dismissed,  without  costs. 


Geoboe  a.  L'Hommedieu  and  John  C.  Udall,  Kespondents,  v. 

Robert  Dudley  Winthbop,  Appellant. 

Building  contract — when  the  **  permiseion,  in  writing"  of  the  architect  t>  nccee- 
eary  to  a  change  in  th^  material  to  be  used  —  when  the  certijicate  of  the  architect  ie 
necessary  to  a  recovery  thereon. 

Where  the  specifications  of  a  building  contract  provide,  "No  change  will  be 
made  in  any  of  the  materials  called  for  in  the  specifications  unless  permission 
in  writing  is  given  bvthe  architects/'  the  architects  have  no  power  to  vary  the 
terms  of  the  specifications  by  authorizing  the  contractor  or  the  sub -contractor 
to  use.  in  the  performance  of  a  part  of  the  work,  a  material  not  designated  in 
the  specifications  relating  to  that  branch  of  the  work,  except  by  permission  in 
writing. 

The  approval  by  the  architects  of  samples  of  the  work  in  which  the  unauthorized 
material  was  used,  is  not  equivalent  to  such  permission  in  writing,  notwith- 
standing the  fact  that  the  contract  provided  that  the  work  should  be  done 
"under  the  direction  and  to  the  satisfaction  of  McKim,  Mead  &  White,  archi- 
tects, acting  for  the  purposes  of  this  contract  as  agents  of  the  said  owner,''  and 
that  the  specifications  provided  that  "The  decision  of  the  Architects  as  to  the 
character  of  any  material  or  labor  furnished  by  the  Contractor  will  be  final  on 
both  Owner  and  Contractor."  The  clauses  quoted  did  not  authorize  any  change 
of  material,  but  only  related  to  the  sufficiency  and  character  of  the  material 
mentioned  in  the  specifications,  sought  to  be  used. 

Where  a  contract  provides  that  the  certificate  of  the  architects  to  the  performanoe 
of  the  work  shall  be  a  condition  precedent  to  the  right  to  recover  therefor,  the 
contractor  cannot  recover  a  balance  alleged  to  be  due  under  the  contract  with- 
out producing  the  certificate  or  showing  that  the  architects'  failure  to  deliver 
it  was  unreasonable. 

HiRSCHBBKG,  J.,  dissented. 
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Appeal  by  the  defendant,  Robert  Dudley  Winthrop,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  Nassau  on  the  28th  day  of 
March,  1900,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  30th  day  of  March,  1900,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Henry  W.  Taft,  for  the  appellant. 

Clinton  B.  Smithy  for  the  respondents. 

•Goodrich,  P.  J. : 

The  plaintiffs  sue  for  a  balance  of  $12,222.48,  alleged  to  be  due 
them  on  a  written  contract,  dated  July  27,  1897,  for  the  erection  by 
them  of  a  dwelling  house  for  the  defendant  at  Westbury,  Long 
Island.  It  is  conceded  in  the  defendant's  brief  that  the  contract 
was  duly  performed  in  all  respects  "  except  the  exterior  stucco  coat 
And  the  columns  and  ornamental  work." 

The  contract  contained  the  following  provisions,  which  I  consider 
material  to  my  expression  of  opinion  : 

"  Ist.  The  contractor  shall  and  will  well  and  sufficiently  per- 
form and  finish  in  a  thoroughly  workmanlike  manner,  wnder  the 
direction  and  to  the  satisfaction  of  McKim^  Mead  <&  White,  archi- 
tects, acting  for  the  purposes  of  this  contract  as  agents  of  the  said 
owner,  all  carpenter,  mason,  plastering,  heating,  plumbing,  electric 
and  other  works  in  the  erection  of  dwelling  house  at  Westbury, 
U'ew  York,  agreeably  to  the  drawings  and  specifications  made  by 
the  said  architects,  which  drawings  and  specifications  are  identified 
by  the  signature  of  the  contractor  and  acknowledged  to  be  a  part  of 
tills  contract,  and  to  the  dimensions  and  explanations  thereon, 
therein  and  herein  contained,  according  to  the  true  intent  and  mean- 
ing of  said  drawings  and  specifications  and  of  this  contract,  includ- 
ing all  labor,  materials,  scaffolding,  implements  and  cartage  neces- 
Barj  for  the  proper  fulfillment  of  this  contract." 

"  3rf.  Should  it  appear  that  the  work  hereby  intended  to  be 
done,  or  any  of  the  matters  relative  thereto,  are  not  sufficiently 
•detailed  or  explained  on  the  said  drawings  or  in  the  said  specifica- 
tionB,  the  contractor  shall  apply  to  the  architects  for  such  further 
-drawings  or  explanations  as  may  be  necessary,  and  shall  conform 
App.  Div.— Vol.  LIX.        25 
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to  the  same  as  part  of  this  contract,  8o  far  as  may  be  consistent  with 
the  original  drawings ;  and  in  the  event  of  any  doubt  or  question 
arising  respecting  the  true  meaning  of  the  drawings  or  specifications^ 
reference  shall  be  made  to  the  architects,  whose  decision  thereon, 
being  just  and  impartial,  shall  be  final  and  conclusive." 

"  6th,  Should  the  contractor  at  any  time  *  *  *  fail  in  the 
performance  of  any  of  the  agreements  herein  contained,  such  refusal, 
neglect  or  failure  being  certified  by  the  architects,  the  owner  shall 
be  at  liberty  after  three  (3)  days'  written  notice  to  the  contractor,  to 
provide  any  such  labor  or  materials,  and  to  deduct  the  cost  thereof 
from  any  money  then  due  or  hereafter  to  become  due  to  the  con- 
tractor under  this  contract." 

The  specifications  contained  additional  provisions,  as  follows: 
"  Wo  change  vnU  he  made  in  am)  of  the  materials  called  for  in 
the  specifications  unless  permission  in  writing  is  given  by  the 
Architects,     *    *    * 

"  The  decision  of  the  Architects  as  to  the  character  of  any 
material  or  labor  furnished  hy  the  Contractor  will  he  final  on  hoth 
Owner  and  Coni/ractor,  *  *  *  WorTc  done  hy  any  svihcon- 
tractor  not  approved  hy  the  Architects^  will  not  he  accepted,    *    *    * 

"  Tlie  Contractors  will  he^equired  to  follow  the  plans  stricUyy 
amd  to  eocecute  all  work  in  accorda/nce  therewith^  and  with  the  hind 
and  quality  of  mMerials  set  forth  in  the  foUcywi/ng  specifijCaUons : " 
"  For  each  and  all  payments  on  account  of  the  work,  the  Architects 
will  issue  their  certificates,  as  will  be  agreed  upon  in  the  Contract, 
but  no  certificate  will  be  given  upon  work  that  is  not  in  strict 
accordance  with  the  plans  and  specifications,  nor  until  defective 
work  has  been  removed  and  replaced  to  the  satisfaction  of  the 
Architects." 

The  stucco  work  is  specified  in  these  words  : 

"  Workmanship,  All  of  the  stucco  which  is  applied  to  the  brick 
work  will  have  the  joints  left  open  for  a  key,  and  after  the  brick 
mortar  has  set  the  surfaces  will  be  cleaned  with  lime  water  and 
brushes  thoroughly  soaked  ;  and  while  still  wet  will  have  a  coat  of 
one  part  Meier's  cement  to  three  parts  sharp,  coarse,  washed  sand 
fths  to  f ths  of  an  inch  thick  to  be  kept  wet  by  spraying  with  a  hoae^ 
to  prevent  too  rapid  setting  ;  this  coat  is  to  be  kept  ^ths  of  an  inclt 
back  of  the  finished  surface.     After  this  coat  has  set  it  will  be  wet. 
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and  the  finishing  coat  made  of  freshly  humed  shell  lime  and 
thorovrghly  washed  coarse  white  marble  dust  will  le  put  on  and 
jmished  with  a  wood  float  to  the  surface  required,  and  when  partially 
dry  will  be  lightly  sprayed  with  clean  water  to  prevent  too  rapid 
setting.  The  greatest  care  will  be  taken  to  have  absolutely  clean 
sand  and  marble  dust,  and  the  very  best  materials  and  constant 
watchfulness  to  prevent  too  rapid  setting.  Sample  of  plain  stucco 
cohering  to  he  made  at  the  huilding  hy  this  Contracftor  and  approved 
ly  the  Architects  before  the  balance  of  the  work  is  proceeded  with. 
*  *  *  Patch  up  all  joints  in  stucco  work  neatly  with  Meier's 
cement,  and  after  all  molded  work  is  run  and  all  ornamental  work 
set  in  place,  clean  off  the  entire  stucco  work  of  outside  of  building, 
and  have  the  same  in  perfect  condition." 

The  chief  point  of  controversy  between  the  parties  is,  that  the 
defendant  claims  that  the  outside  finish  —  that  is,  the  white  exterior 
coating  upon  the  cement  basis  —  should  have  been  composed  of 
"freshly  burned  shell  lime  and  thoroughly  washed  coarse  white 
marble  dust,"  so  that  it  might  be  as  white  as  the  Tuckahoe  marble 
sills  used  in  the  construction,  but  that  the  plaintiffs  did  not  use  the 
materials  specified  for  the  exterior  coating,  or  do  the  work  properly, 
and  that  the  result  obtained  was  so  bad  as  to  permanence  and  color 
that,  after  requiring  the  plaintiffs  to  perform  that  part  of  the  con- 
tract, he  gave  them  notice  of  his  intention  to  have  the  work  done 
over,  and  did  so  at  an  expense  of  $10,934.33,  which  he  claims 
should  be  deducted  from  the  unpaid  balance  of  the  contract,  leaving 
doe  $1,828.15,  for  which  he  offered  judgment. 

At  the  close  of  the  plaintiffs'  evidence,  and  at  the  close  of  all  the 
evidence,  the  defendant  moved  for  the  direction  of  a  verdict  for  the 
smaller  sum  and  no  more,  on  the  ground  that  the  plaintiffs  had  not 
proved  compliance  with  the  contract  according  to  the  specifications, 
and  also  that  they  had  not  produced  the  certificate  of  the  architects. 
This  motion  being  denied,  the  defendant  excepted.  The  jury  ren- 
dered a  verdict  for  the  larger  amount,  and  the  defendant  appeals. 

After  the  making  of  the  contract  and  in  June,  1897,  the  plaintiffs 
entered  into  a  sub-contract  with  Whitman  &  Co.  of  Philadelphia, 
to  perform  the  exterior  stucco  work. 

The  plaintiffs  contend  that  before  they  signed  the  contract,  plans 
and  specifications  were  submitted  to  them  in  order  that  they  might 
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make  an  estimate ;  that  these  called  for  a  "  plain  cement  exterior 
stucco  without  the  white  finish ;"  that  they  submitted  their  plans  to 
and  received  an  estimate  from  the  firm  of  Whitman  &  Co.  for 
doing  the  work  under  such  specifications,  and  made  a  contract 
with  it  for  the  stucco  work ;  that  the  plaintilBFs  sent  their  estimate 
for  doing  the  entire  work  of  the  contract  on  that  basis,  and  that 
they  had  no  knowledge  of  a  change  from  a  "  plain  Portland  cement 
job  to  a  Portland  cement  ground  with  a  shell  lime  and  marble  dust 
finish." 

At  the  trial,  however,  Mr.  L'Hommedieu  was  asked  :  "  Q.  In  the 
specifications  upon  which  you  made  your  estimate,  was  that  clause 
written  there  in  close  print  included  in  those  specifications,  either 
expressly  or  in  substance  ?  A.  No,  sir.  Mr.  Weller  (defendant's 
counsel)  objects,  and  moves  to  strike  the  answer  out  as  incompetent, 
irrelevant  and  immaterial,  as,  no  matter  what  the  contract  had  been 
before,  it  was  merged  in  the  specifications  referred  to.  By  the 
Court :  Q.  Do  you  repudiate  the  specifications  as  they  now  appear 
that  you  signed  ?     A.  No." 

Upon  this  evidence  we  must  assume  that  the  plaintiffs  knowingly 
executed  the  contract,  with  the  specifications  thereto  annexed,  and, 
consequently,  they  were  bound  to  the  performance  of  the  work  ia 
accordance  therewith. 

The  plaintiffs  contend  that  the  defendant's  architects  had  inter- 
views and  correspondence  with  Whitman  &  Co.  as  to  the  composi- 
tion of  the  stucco  work  and  that  the  latter  submitted  samples  of  the 
materials  and  composition,  which  were  approved  by  the  architects 
and  afterward  used  in  the  work,  and  that  they  had  no  knowledge  of 
these  communications  and  transactions.     They  rely  upon  a  provision 
of  the  specifications,  which  reads :  "  All  transactions  with  the  Sub- 
Contractors  to  be  made  through  the  General  Contractor,  excepting 
explanations  and  instructions  relating  to  their  work,  which  may  l>e 
made  direct."     But  the  communications  referred  to  clearly  related 
to  the  "  explanations  and  instructions  relating  to  their  work,  wkich. 
may  be  made  direct." 

There  was  evidence  tending  to  show  that,  although  the  specifica- 
tions did  not  call  for  the  use  of  cement  in  the  exterior  coat,  yet 
cement  was  used  in  the  samples  prepared  for  and  exhibited  by 
Whitman  &  Co.  to  the  architects  and  that  the  latter  approved  sucb 
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sample.  The  language  of  a  letter  written  by  them  to  Whitman 
&  Co.  on  July  28,  1898,  uses  the  expression,  "  the  sample  you  sub- 
mitted and  which  we  approved."  There  was  also  a  letter  written 
by  the  architects  to  Whitman  &  Co.  on  March  twenty-ninth,  in 
which  the  former  said  :  "  We  especially  call  your  attention  to  the 
part  of  the  specification  which  calls  for  the  finish  to  be  made  of 
cement  and  marble  dust.  The  finish  of  all  cement  work  must  be  as 
white  as  the  marble  of  the  rest  of  the  house  (sills,  etc.) ;  tliis  is 
Tackahoe  marble.  We  will  decide  in  reference  to  the  cement  to  be 
used  when  we  see  your  finished  samples." 

On  the  other  hand,  is  a  letter  from  the  architects  to  Whitman 
&  Co.,  dated  April  .26,  1898,  saying:  "We  have  been  given  to 
understand  that  Keene's  cement  will  not  stand  weather,  and,  there- 
fore, wish  that  none  be  put  in  and  that  the  specifications  be 
followed." 

Similar  reference  to  the  specification  was  made  in  a  previous  let- 
ter dated  September  22,  1897. 

After  the  exterior  coat  had  been  applied  some  of  the  work  was 
flaked  o£E  by  a  heavy  storm,  and  attempts  were  unsuccessfully  made 
by  Whitman  &  Co.  to  remedy  the  defects. 

The  evidence  thus  stated  and  other  evidence  required  the  submis- 
sion to  the  jury  of  the  question  whether  or  not  the  architecfs,  acting 
as  the  agents  of  the  defendant  and  within  the  power  conferred  upon 
them  by  the  defendant's  contract,  had  authorized  the  use  of  cement, 
unless,  as  matter  of  law,  the  architects  had  no  authority  to  vary  the 
terms  of  the  specifications  as  to  tlie  materials  to  be  used.     It  will  be 
observed  in  this  connection  that  the  specifications  forbid  any  change 
of "  materials  called  for  in  the  specifications  unless  permission  in 
writing  is  given  by  the  Architects."     It  is  true  that  the  architects 
had  power  to  consent  in  writing  to  a  change  of  materials,  but  I  find 
nowhere  any  evidence  of  such  permission  in  writing.     On  the  con- 
trary, after  various  samples  with  dijBFerent  cements  had  been  sub- 
mitted for  their  inspection,  they  wrote  Whitman  &  Co.,  on  April 
26,  1898,  before  the  commencement  of  the  work  in  June,  1898: 
"  We  have  been  given  to  understand  that  Keene's  cement  will  not 
stand   weather,  and,  therefore,  wish  that  none  be  put  in  and  that 
the  specifications  be  followed."     This  was  written  before  the  work 
on  the  exterior  finish  was  commenced,  and  was  clear  notice  that 
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no  "  permission  in  writing "  was  given  to  make  any  change  in 
materials  named  in  the  specifications  for  the  finishing  coat,  that  is, 
"freshly  burned  shell  lime  and  thoroughly  washed  coarse  white 
marble  dust." 

It  is  true  that  there  are  some  expressions  in  the  letters  of  the 
architects  which  refer  to  the  use  of  cement  in  connection  with 
marble  dust,  but  these  are  all  prior  to  the  letter  of  April  twenty- 
sixth,  above  referred  to. 

We  are  thus  brought  to  the  question  whether  the  architects  had 
any  power  or  authority,  otherwise  than  by  permission  in  writing,  to 
vary  the  provision  of  the  specifications  as  to  the  constituents  of  the 
finishing  coat  of  stucco.  The  specifications  provided  that  the  finish- 
ing coat  should  be  made  of  "  freshly  burned  shell  lime  and  thor- 
oughly washed  coarse  white  marble  dust." 

I  am  of  opinion  that  the  architects  had  no  power  to  make  any 
change  therein  except  by  permission  in  writing. 

The  provision  of  the  specifications,  that  the  decision  of  the  archi- 
tects as  to  the  character  of  any  material  or  labor  furnished  by  the 
contractors  "  will  be  final  on  both  Owner  and  Contractor,"  did  not 
authorize  any  change  of  material,  but  only  related  to  the  character 
of  the  material  mentioned  in  the  specifications. 

In  Zewis  v.  Yagel  (77  Hun,  337)  a  similar  question  was  under 
advisement.  The  contract  provided  that  certain  work  should  be  of 
a  specified  quality,  subject  to  the  acceptance  or  rejection  of  an  archi- 
tect, all  to  be  done  in  strict  accordance  with  the  plans  and  specifica- 
tions, and  the  court  held  that  (p.  347)  "the  acceptance  by  the 
architect  of  a  different  class  of  work  or  of  an  inferior  material  will 
not  bind  the  owner  and  does  not  relieve  the  contractor  from  the 
agreement  to  perform  according  to  the  plans  and  specifications,  the 
provisions  for  the  acceptance  being  but  an  additional  safeguard 
against  defects  not  discernible  by  an  unskillful  person." 

In  Glaoius  v.  Black  (50  N.  Y.  145)  the  claim  was  made  that  by 
the  terms  of  a  contract  the  architect  had  the  power  to  bind  both, 
parties  by  his  acceptance  of  work  and  materials,  and  the  court  said 
(p.  150) :  "  The  contract  confers  no  power  upon  the  architect  to 
change  or  alter  the  plans  and  specifications ;  nor  is  there  any  pro- 
vision, found  in  many  such  contracts,  that  the  decision  of  the 
architect  shall  be  final  and  conclusive."     In  the  present  case  we 
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have  a  claose  making  the  decision  of  the  architects  as  to  the  char- 
acter of  material  and  labor  final  on  both  parties.  Ko  certificate 
having  been  given  bj  the  architects,  the  plaintiffs  were  not  in  a 
position  to  recover  unless  the  refusal  of  the  architects  was  unreason- 
able. {Smith  V.  Brady ^  17  N.  Y.  173 ;  Nolan  v.  Whitney^  88  id. 
648.)  In  the  latter  case  it  was  held  that  where  a  contract  required 
the  production  of  the  architect's  certificate  the  builder  might  recover 
if  the  refusal  to  give  such  certificate  was  unreasonable,  and  that  this 
required  the  question  of  substantial  performance  to  be  submitted  to 
the  jury.  (See  also  to  the  same  effect  Crouch  v.  Outma/nn^  134 
N.  Y.  45.)    The  court  charged  in  accordance  with  this  rule. 

In  Fitzgerald  v.  Moran  (141  N.  Y.  419)  the  plaintiff  made  a 
sab-contract  with  King,  a  principal  contractor,  to  do  certain  plaster- 
ing according  to  the  written  specifications  of  a  building  contract 
which  required  the  use  of  King's  Windsor  cement  and  that  the 
work  should  be  done  under  the  direction  of  a  superintendent  of 
King.  The  plaintiff  claimed  that  he  was  directed  by  the  architect 
to  follow  the  directions  of  the  superintendent  and  did  so  follow 
them  in  mixing  plaster  in  manner  varying  from  the  specifications. 
The  court  held  that  the  superintendent  had  no  right  to  change  the 
proportions  of  the  mixture  and  that  the  plaintiff  had  failed  to  fulfill 
his  contract. 

The  court,  in  the  case  at  bar,  charged  as  follows  :  '^  If  you  should 
find  that  it  was  the  duty  of   the  sub-contractor  to  follow  those 
specifications  precisely,  and  that  he  failed  to  do  it,  then  the  defend- 
ant would  be  entitled  to  a  deduction.     The  plaintiffs  claim  that  the 
architects  who  had  charge  of  this  work  were  cognizant  of  the  use, 
and  either  directed  or,  at  least,  assented  to  the  use,  in  addition  to  tliese 
two  constituents,  of  a  certain  quantity  of  cement,  and  knew  that 
what  finally  entered  into  the  finishing  coat  was  a  certain  quantity  of 
cement,  of  freshly  burned  shell  lime  and  of  marble  dust.     And 
there  have  been  submitted  to  you  a  large  amount  of  correspondence 
and  also  the  testimony  of  various  witnesses,  from  which  you  are 
asked  to  infer  and  to  find  that  these  architects  expressly  assented  to 
the  use  of  this  cement  and  this  mixture,  and  approved  of  it  after  it 
was    on  the  building.     If   you    find    that  to  be  the  case,  if   the 
snb-contractor  put  up  this  finish  for   the  stucco  work  with  the 
approval  of  the  architects,  of  course,  he  did  not  guarantee  the  result ; 
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and,  if  he  followed  their  directions  and  instructions  and  performed 
his  work  in  accordance  with  them,  he  is  entitled  to  compensation.'' 

This  was  not  specifically  excepted  to,  but  there  were  exceptions 
to  the  charge  of  certain  of  plaintiffs'  requests,  as  follows : 

"  3.  That  if  the  architects  approved  of  material  and  workman- 
ship, or  either,  upon  a  sample  of  the  same  presented  by  their 
request,  that  is  the  approval  contemplated  by  the  contract  in  this 
case." 

"  5.  That  if  the  materials  for  this  work  were  changed  by  direction 
of  the  architects  before  the  work  was  executed  they  cannot,  after 
the  work  has  been  executed,  disapprove  it  on  the  ground  of  such 
change  of  materials." 

I  think  these  instructions  were  erroneous  for  the  reason  already 
stated,  that  the  architects  had  no  authority  to  approve  of  any  change 
in  the  materials  named  in  the  specifications  except  by  written  per- 
mission ;  and  no  such  permission  being  in  evidence,  the  jury  were 
practically  instructed  that  they  could  infer  pennission  by  the  acta 
of  the  architects  in  the  examination  and  approval  of  the  samples. 

*•  9.  That  if  the  architects  and  Whitman  &  Co.  construed  the 
specifications  in  practice  to  mean  that  cement  should  be  used  in  the 
white  work,  and  cement  was  introduced  into  the  composition  of  the 
white  exterior  work  without  the  knowledge  oi*  consent  of  the  con- 
tractors, the  plaintiffs,  then  the  plaintiffs  are  relieved  from  any  lia- 
bility for  the  result,  whether  or  not  it  was  practicable  to  execute  the 
white  work  with  freshly  burned  shell  lime  and  marble  dust  as 
specified. 

"  10.  If  the  jury  find  that  the  architects  approved  a  sample  for 
the  stucco  work  and  that  said  work  was  done  in  conformity  with 
the  sample,  the  plaintiffs  are  not  responsible  if  the  materials  of 
which  such  sample  was  composed  were  not  durable."  "  I  charge 
that  if  in  approving  the  sample  they  not  only  approved  of  its 
appearance,  but  approved  of  the  ingredients  of  which  it  was 
composed." 

"  11.  If  the  architects,  without  notification  to  plaintiffs,  changed 
the  specifications  relating  to  the  stucco  work  after  the  making  of 
the  contract  between  plaintiffs  and  defendant,  the  plaintiffs  are  not 
responsible  for  the  effects  of  such  change."  "  Not  unless  they  had 
notice  and  assented  to  it." 


L'HOMMEDIEU  v.  WINTHROP.  201 

App.  Div.]  Second  Departmsnt,  March  Term,  1901. 

The  effect  of  the  quoted  portions  of  the  charge  and  refusals  was 
to  hold  that  the  architects  had  power,  otherwise  than  by  permission 
in  writing,  to  make  a  change  in  the  materials  named  in  the  contract 
and  specifications  and  the  method  of  applying  them.  It  is  true  that 
the  contract  provided  that  the  work  should  be  done  under  the 
direction  and  to  the  satisfaction  of  the  architects,  who  were  to  act 
for  the  purposes  of  the  contract  as  agents  of  the  owner.  But  this 
referred  to  the  sufficiency  and  character  of  the  materials  to  be  used, 
and  did  not  confer  power  upon  the  architects  to  make  a  change  in 
the  materials  named  in  the  specifications  for  the  exterior  finish, 
except  by  permission  in  writing.  The  materials  to  be  used  in  that 
work  and  the  manner  of  their  application  were  distinctly  and 
minutely  defined  in  the  specifications.  The  use  of  any  other 
materials  could  be  authorized  only  by  the  architects'  permission  in 
writing.  It  was  legal  error  to  permit  the  jury  to  say  that  tlie  archi- 
tects had  verbally  assented  to  a  change  of  the  constituents  of  the 
stucco  work  finishing,  whether  this  was  done  by  approving  of  the 
sample  furnished  by  Whitman  &  Co.  or  in  any  other  manner. 

The  use  of  cement  in  the  finishing  coat  seems  to  have  been  a 
substantial  variation  from  the  specifications.  At  any  rate,  the 
defendant  had  the  right  to  insist  on  the  performance  of  the  con- 
tract. When  the  work  of  the  plaintiffs  was  taken  down  a  new 
finishing  coat  was  put  on  by  another  party  of  the  materials  named 
in,  and  in  accordance  with,  the  specifications,  and  proved  success- 
ful. The  cost  of  this  work  the  defendant  was  entitled  to  offset 
against  the  unpaid  balance  due  on  the  contract ;  and  the  judgment 
should  be  reversed  unless  the  plaintiffs  elect  to  reduce  the  recovery 
to  that  extent. 

All  concurred,  except  Hirsohbero,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 

App.  Div.— Vol.  LIX.        26 
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Abraham  Labssex,  Appellant,  v:  Delaware,  Laokawanna  and 
Western  Railroad  Company,  Respondent. 

Negligence — a  master  of  a  eea^oing  barge  and  a  deckhand  are  feUow  senoants — 
measure  of  liability  of  the  owftsrfor  the  former's  negligence — failure  to  prompt 
care  for  the  injured  deckhand. 

The  master  of  a  sea  going  barge  and  a  deckhand  employed  thereon  are  fellow- 
seryants,  and,  in  the  absence  of  an  allegation  that  the  owner  of  the  barge  was 
negligent  in  employing  the  master  or  in  retaining  him  in  his  employ,  such  owner 
is  not  liable  for  personal  injuries  sustained  by  the  deckhand  in  consequence  of 
the  negligence  of  the  master  in  directing  the  deckhand  to  cast  off  a  hawser, 
nor  for  any  aggravation  of  such  damages  resulting  from  the  failure  of  the  nuis* 
ter  to  procure  prompt  medical  attendance  for  the  injured  deckhand.  The  Ua- 
biiity  of  the  owner  in  such  a  case  is  governed  by  the  Maritime  Law. 

Appeal  by  the  plaintiff,  Abraham  Larssen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  Slst  day  of  January, 
1900,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  the  plaintiffs  case  after  a  trial  at  the  Kings  County 
Trial  Term. 

§ 

Albert  A,  Wray^  for  the  appellant. 

•   Harwmond  OdeU  [Samilton   OdeU  with  him  on  the  brief],  for 
the  respondent. 

Goodrich,  P.  J. : 

In  March,  1897,  a  steam  tug  belonging  to  the  defendant  was 
towing  three  sea-going  barges  also  owned  by  the  defendant  from 
Hoboken,  N.  J.,  to  Newport,  R.  I.  The  first  barge  was  the 
Oceanue^  having  a  crew  consisting  of  master,  two  deckhands  (one 
of  whom  was  the  plaintiff)  and  a  cook.  This  barge  was  attached 
to  the  tug  by  a  long  hawser,  and  tailed  on  to  her  after  bitts  by 
another  long  hawser  was  the  barge  Shickashinny^  and  still  astern  of 
the  latter  was  a  third  barge  similarly  attached  to  the  second  barge. 
The  two  stern  barges  were  bound  for  Boston.  As  the  tow  neared 
Newport  the  tug  stopped  and  signalled  the  Oceanita  to  cast  off 
the  two  stem  barges.     Captain  Griff,  the  master  of  the  OcecmuSy 
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ordered  the  plaintiff  to  east  the  hawser  ofi  the  stern  bitts,  and 
the  plaintiff  nnlashed  the  hawser  and  was  paying  it  out  when  the 
master  of  the  Shickashir^ny  called  out  not  to  let  go.  Captain 
Griff  told  the  plaintiff  to  make  the  hawser  fast  again,  and  was  told 
by  him  that  there  was  not  enough  left  aboard  to  do  so.  Captain 
Griff  told  him :  "  Never  mind^  *  *  *  g^j^  ^  turn  on  it  and 
hold  on  to  it."  The  plaintiff  said :  "  It  is  dangerous ;  the  boat 
will  be  going  ahead  in  a  minute."  The  captain  told  him  to  "  take 
the  turn,"  and  in  attempting  to  obey  the  order  he  and  the  cook  got 
a  turn  of  the  hawser  about  the  bitts  and  held  on.  The  tug  started 
up  and  the  strain  of  the  stern  boats  lifted  the  hawser  out  of  the 
water.  The  master  of  the  Shickaahinny  called  out  to  let  go,  and 
Captain  Griff  repeated  the  order  to  the  plaintiff,  who  said  it  was 
dangerous,  but  upon  a  repetition  of  the  order  both  men  let  the 
hawser  go.  The  cook  jumped  away  and  was  not  injured,  but  the 
plaintiff  was  struck  by  the  end  of  the  hawser,  thrown  down  upon 
the  deck  and  had  his  leg  broken. 

This  was  about  ten  o'clock  in  the  morning.  The  master  sent  for 
a  blanket  and  covered  up  the  plaintiff  as  he  lay  upon  the  deck. 
The  Oceanus  was  towed  into  Newport  harbor,  where  she  anchored 
about  ten-thirty,  and  the  plaintiff,  after  lying  upon  the  deck  for 
more  than  an  hour,  crept  into  the  galley.  At  six  o'clock  that  after- 
noon the  tow  arrived  in  Providence,  where  the  plaintiff  was  sent  to 
a  hospital.  He  claims  that  the  defendant  is  responsible  for  his  orig- 
inal injuries  and  also  for  their  aggravation,  on  the  groimd  that  he 
oaght  to  have  had  medical  attention  at  Newport,  instead  of  being 
compelled  to  await  the  arrival  of  the  tow  at  Providence. 

The  court  dismissed  the  complaint  at  the  close  of  the  plaintiff's 
case,  and  appeal  comes  to  this  court. 

The  complaint  contained  no  allegation  that  the  master  was  incom- 
petent. It  only  alleged  "  that  the  said  tug  and  tow  and  said  barge 
Oceanus  were  so  carelessly,  negligently  and  unskillf  uUy  managed 
and  navigated  by  the  defendant,  its  agents,  servants  and  masters  of 
said  tug  and  said  barge  Ooeanu%  and  the  barge  next  astern  of  her, 
that  in  casting  off  the  hawser  from  said  barge  Oceanus  plaintiff  was 
struck."  This  is  the  gravamen  of  the  action,  simply  and  pnrely  the 
n^ligent  act  of  the  master  of  the  barge. 

There  was  another  allegation  "  that  said  injuries  and  damages 
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were  aggravated  through  the  negligence,  carelessness  and  improper 
treatment  of  the  plaintiff  on  the  part  of  the  defendant,  its  agents 
and  servants,  in  that  they  did  not  have  plaintiff's  wounds  and  ail- 
ments attended  to  in  season,  but  negligently  delayed  to  send  plain- 
tiff to  a  hospital  or  procure  medical  attention  for  him  until  six  o'clock 
in  the  evening." 

The  case  seems  to  fall  within  the  principles  laid  down  in  Gabriel- 
son  V.  WaydeU  (135  N.  Y.  1)  which  was  an  action  for  a  malicious 
assault  upon  the  high  seas.  The  court  was  called  upon  to  consider 
the  relations  of  the  master  to  the  seamen,  and  held,  Judge  Gray 
writing,  that  they  were  fellow-servants,  engaged  in  one  common 
employment;  that  the  owner  *'has  performed  his  duty  when  he  has 
furnished  to  those  who  are  employed  by  him  a  reasonably  safe  place, 
appliances  adequate  to  the  purposes  of  the  employment,  and  when 
he  has  appointed  as  fellow-servants  in  the  undertaking  proper  per- 
sons, competent  for  their  positions.  After  that,  for  what  may 
happen  from  the  risks  of  the  employment,  or  from  the  negligence 
and  torts  of  fellow-servants,  he  will  not  be  responsible." 

The  court  also  cited  with  approval  the  doctrine  of  Keegan  v. 
Western  R,  JR.  Co.  (8  N".  Y.  175),  where  Chief  Judge  Ruoqles  said: 
"  Where  the  injury  resnlts  from  the  actual  fault  of  a  competent  and 
careful  agent  (as  may  sometimes  happen)  the  fault  will  not  be 
imputed  to  the  principal  when  the  injury  falls  upon  another 
servant,  as  it  will  where  the  injury  falls  on  a  third  person,  as  for 
instance  on  a  passenger  on  a  railroad.  In  the  case  of  a  passenger 
the  actual  fault  of  the  agent  is  imputed  to  the  principal  on  grounds 
of  public  policy ;  in  the  case  of  a  servant  it  is  not." 

LoughUn  v.  State  of  Nexo  York  (105  X.  Y.  159)  was  a  case  where 
the  plaintiff  was  injured  while  in  the  employ  of  the  State  on  a  boat 
under  the  command  of  one  Captain  Wells.  Loughlin  was  digging 
and  wheeling  clay  to  the  boat,  and  Captain  Wells  had  loosened  the 
overhanging  earth,  which  fell  upon  and  injured  the  plaintiff.  Judge 
Andrews  said  (pp.  162, 163) :  "  The  liability  of  the  master,  when  the 
negligence  was  not  his  personal  act  or  omission,  but  the  immediate, 
act  or  omission  of  a  servant,  turns,  as  was  said  in  Crispin  v.  Bah^ 
hitt  (81  N.  Y.  516,  521),  upon  the  character  of  the.  act,  and  this  was 
but  the  ennnciation  of  the  established  doctrine  in  this  State  npon 
the  subject.     If  the  co-servant,  whose  act  caused  the  injury,  was  at 
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the  time  representing  the  master  in  doing  the  masters  duty,  the 
master  is  liable ;  if,  on  the  other  hand,  he  was  simply  performing 
the  work  of  a  servant,  in  his  character  as  a  servant  or  employe 
merely,  the  master  is  not  liable.  The  injury  in  the  case  last  sup- 
posed would,  as  between  the  master  and  the  servant  sustaining  the 
injury,  be  attributable  solely  to  the  immediate  author  and  not  to 
the  master.  In  harmony  with  the  general  principle  that  the  char- 
acter of  the  act  is  the  decisive  test,  it  has  been  repeatedly  decided 
in  this  court  that  the  fact  that  the  person  whose  negligence  caused 
the  injury  was  a  servant  of  a  higher  grade  than  the  servant  injured, 
or  that  the  latter  was  subject  to  the  direction  or  control  of  the  for- 
mer, and  was  engaged  at  the  time  in  executing  the  orders  of  the 
former,  does  not  take  the  case  out  of  the  operation  of  the  general 

rule  nor  make  the  master  liable." 

» 

In  HedXey  v.  Pinkney  <&  Sons  Stea/mship  Co.  (L.  R.  1892  [1  Q.  B.] 
58)  it  was  held.  Lord  Esher,  Master  of  the  Rolls,  writing,  that  the 
captain  and  crew  employed  in  the  navigation  of  a  ship  by  the  owner 
are  fellow-servants  engaged  in  a  common  employment,  and,  there- 
fore, the  shipowner  is  not  liable  to  an  action  for  the  negligence  of 
the  captain,  by  which  one  of  the  crew  was  injured ;  that  the  captain 
"  is  a  superior  servant  and  the  seaman  is  an  inferior  servant,  bound 
to  obey  the  orders  of  the  captain ;  but  they  are  both  servants  of 
the  same  master,  employed  in  the  same  operation.  They  are,  there- 
fore, fellow-servants  engaged  in  a  common  employment.  The  com- 
mon law  of  England  is  that  where  fellow-servants  are  engaged  in  a 
common  employment,  whether  one  is  inferior  to  the  other,  whether 
one  is  bound  to  obey  the  other  or  not,  the  master  is  not  liable  for 
injury  occasioned  to  the  one  through  the  negligence  of  the  other." 

I  can  discover  no  difference  in  the  principles  which  govern  the 
relations  of  the  master  of  a  vessel  to  the  crew  and  the  relations  of 
a  conductor  of  a  railroad  train  to  the  brakemen  ;  and  in  ^ew 
England  Railroad  Co,  v.  Conroy  (175  IT.  S.  323)  it  was  held  that 
the  negligence  of  a  conductor,  which  caused  the  death  of  a  brake- 
man,  was  the  negligence  of  a  fellow-servant,  for  which  the  company 
was  not  responsible. 

As  the  defendant  is  not  responsible  to  the  plaintiff  for  the  negli- 
gence of  the  captain,  it  follows  that  the  complaint,  in  order  to  sus- 
tain the  action,  should  contain  an  allegation  that  the  employer  was 
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negligent  either  in  employing  or  retaining  the  servant  (2  Thomp. 
Neg.  1052,  and  cases  cited),  and  the  complaint  in  the  case  at  bar 
contains  no  snch  allegation. 

In  the  Qabridson  Case  (supra)  the  court  held  that^in  determining 
the  liability  of  the  defendant  it  should  be  guided  by  the  principles 
of  the  maritime  law,  as  the  plaintiff's  employment  was  a  maritime 
contract.  Judge  Addison  Beown,  of  the  District  Court  of  the 
United  States  for  the  southern  district  of  New  York,  an  eminent 
admiralty  judge,  held,  in  The  City  of  Alexcmdria  (17  Fed.  Rep. 
390),  that  "  the  navigation  of  a  ship  from  one  port  to  another  con- 
stitutes  one  common  undertaking  or  employment,  for  which  all  the 
ship^s  company  in  their  several  stations  are  alike  employed.  Each 
is  in  some  way  essential  to  the  other  in  furtherance  of  the  common 
object,  viz. :  the  prosecution  of  the  voyage.  Each  one,  therefore, 
upon  the  principles  laid  down  in  the  common  law  courts,  takes  the 
risk  of  any  negligence  in  the  performance  of  his  duties  by  any  of 
his  associates  in  the  common  employment." 

Similar  doctrine  is  enunciated  in  The  Queen  (40  Fed.  Rep.  694). 

It  follows  that  the  complaint  was  properly  dismissed. 

One  exception  requires  consideration.  The  court  excluded,  under 
plaintiff's  exception,  evidence  to-  show  that  the  plaintiff  asked  to  be 
put  ashore  at  Newport,  or  to  call  a  physician  to  attend  him  there. 
The  alleged  negligence  of  the  master  in  delaying  medical  attendance 
is  set  out  in  the  allegation  of  the  complaint  above  cited,  not  as  a 
separate  cause  of  action,  but  only  as  an  aggravation  of  the  damages 
resulting  from  the  original  negligence.  As  su<!h  it  must  fall  with 
that  cause  of  action  as  it  is  subsidiary  thereto.  The  exclusion  of  the 
evidence  was  not,  therefore,  legal  error. 

The  judgment  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs. 
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Lizzis  Dbisleb,  Respondent,  v.  Gustav  Deiblee,  Appellant. 

Suiband  and  wife  —  adtiim  by  a  toifefar  a  wparatum  on  the  ground  of  abandcnmerU 
—  a  defense,  hcued  on  her  rtfasal  to  cohabit  toith  Tier  ktuband  and  to  ceaee  her  inter- 
couree  with  an  dUeged  paramour — condonation  of  adultery. 

A  husband,  whose  wife  so  conducted  herself  with  a  male  acquaintance  as  to  arouse 
his  suspicions  and  excite  the  comment  of  the  neighbors,  brought  an  action 
against  her  for  an  absolute  divorce,  but  discontinued  the  suit  upon  the  wife 
signing  a  letter  in  which  she  denied  that  anything  improper  had  taken  place, 
and  promised  that  she  would  cease  all  intercourse  or  correspondence  with  her 
alleged  paramour,  and  would  avoid  meeting  him.  Notwithstanding  her  prom- 
ise, the  wife  refused  to  cohabit  with  her  husband,  and  continued  to  meet  her 
alleged  paramour  without  the  sanction  of  her  husband  who,  upon  learning  of 
such  meetings,  /eft  her  but  was  subsequently  induced  to  return  by  a  mutual 
friend.  Thereafter  the  husband  discovered  that  his  wife  persisted  in  her 
secret  meetings  and  Anally  left  her.  She  thereupon  brought  an  action  against 
him  for  a  separation,  on  the  ground  of  abandonment,  to  which  the  husband 
interposed  the  defense  of  justification. 

Bild,  that  it  was  not  necessary  for  the  defendant  to  establish  adultery  on  the 
part  of  the  plaintiff  subsequent  to  the  reconciliation  and  the,  withdrawal  of  the 
action  for  divorce; 

That  her  conduct  subsequent  to  the  condonation,  in  refusing  to  cohabit  with  her 
husband,  and  in  persisting  in  disregarding  his  wishes  and  her  own  promises,  con- 
stituted a  sufficient  Justification  for  his  leaving  her  and  refusing  to  support  her; 

That  the  withdrawal  of  the  divorce  suit  did  not  operate  as  a  condonation  of  the 
offense  of  adultery,  as  the  wife,  at  the  time  of  the  alleged  condonation,  denied 
that  she  had  been  guilty  of  that  offense. 

HiBSCHBERO,  J.,  dissented. 

Appeal  by  the  defendant,  Gustav  Deisler,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  23d  day  of  May,  1900,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term  in  an  action  for  separation. 

Theodore  Bau7neister  [Samson  Zachman  with  him  on  the  brief], 
for  the  appellant. 

Naihcmiel  Cohen^  for  the  respondent. 

WOODWAKD,  J. : 

The  plaintiff  alleges  in  her  complaint,  outside  of  the  formal  aver- 
ments of  marriage,  issue  of  the  marriage,  etc.,  '^  that  on  or  about  the 
said  17th  day  of  August,  1899,  the  defendant  abandoned  plaintiff, 
and  the  home  and  children,  the  above-named  issue  of  said  marriage, 
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and  has  ever  since  refused  and  neglected  to  provide  for  her  and  their 
support  and  maintenance,  and  that  plaintiff  is,  and  has  been  entirely 
without  means ;  that  defendant  has  neglected  and  refused  to  pay 
and  liquidate  the  reasonable  and  necessary  bills  for  food,  clothing, 
help  hire  and  other  necessaries  of  plaintiff  and  said  children."  The 
complaint  alleges  that  the  defendant  owns  property,  has  money  in 
the  bank,  and  that  he  has  a  large  annual  income  ;  demands  that  she 
have  judgment  for  a  limited  divorce ;  that  she  be  granted  leave  to 
live  separate  and  apart  from  defendant  and  from  his  bed  and  board ; 
that  she  be  awarded  the  custody  of  the  children  and  the  cost  of  this 
action.  The  defendant,  answering,  admits  most  of  the  allegations 
of  the  complaint,  with  the  exception  of  his  annual  income,  and 
raises  the  material  issue  by  a  separate  and  distinct  defense,  alleging 
conduct  on  the  part  of  the  plaintiff  which  justified  him  in  leaving 
her  and  in  refusing  to  contribute  to  her  support.  Upon  the  trial 
the  evidence  was  devoted  largely  to  the  main  issue,  and  from  the 
judgment  entered  in  favor  of  the  plaintiff  appeal  is  brought  to  this 
court. 

There  is  no  question  that  the  defendant  left  the  plaintiff  on  or 
about  the  17th  day  of  August,  1899,  and  that  he  has  since  refused 
to  live  with  her  or  to  contribute  to  her  support,  and  the  only  ques- 
tion necessary  to' determine  upon  this  appeal  is  whether,  under  the 
circumstances  developed  by  the  evidence,  the  defendant  is  guilty  of 
desertion  within  the  contemplation  of  the  law.     The  term  "  deser- 
tion," as  used  in  the  law  of  divorce,  contemplates  a  voluntary  sepa- 
ration of  one  party  from  the  other,  without  justification,  with  the 
intention  of  not  returning.     {Williams  v.  Williams,   130  N.  Y. 
193,  197.)    The  rule  is  laid  down  in  Massachusetts  that  "  the  deser- 
tion of  one  party,  caused  and  justified  by  the  misconduct  of  the 
other,  is  not  the  desertion  of  the  other."     {Fera  v.  Fera,  98  Mass. 
156,  166,  citing  Pidge  v.  Pidge,  3  Mete.  257.)     Section  1765  of 
the  Code  of  Civil  Procedure,  which  is  a  revision  of  section  13  of 
chapter  102,  Revised  Laws  of  1813,  provides  that  in  actions  of  this 
character  '^  the  defendant  may  set  up,  in  justification,  the  miscon- 
duct of  the  plaintiff,  and  if  that  defence  is  established  to  the   satis- 
faction of  the  court,  the  defendant  is  entitled  to  judgment,"  and  the 
courts  have  held  that ''  such  ill  conduct  of  the  complainant  is  not 
required  to  be  the  cause  of  the  cruelty,  in  order  to  be  c,vailable  to 
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the  defendant,  but  such  ill  conduct  is,  in  and  of  itself,  a  bar  to  the 
action.''     {Doe  y.  Roe^  23  Hun,  19,  26.) 

The  parties  to  this  action  were  married  in  1882  and  resided  in  the 
city  of  New  York.  In  1888  or  1889  the  defendant  in  this  action 
met,  in  the  course  of  his  business  as  an  architect,  one  Carl  Neuen- 
dorffer,  and  subsequently  the  two  became  friends,  living  as  neigh- 
bors at  612  and  618  One  Hundred  and  Forty-seventh  street. 
Keuendorffer  had  a  family  which  he  sent  to  Europe  in  1894,  and 
they  have  not  since  returned.  There  is  no  evidence  to  show  that 
there  was  ever  any  difficulty  in  the  Deisler  family  until  the  fall  of 
the  year  1897.  Mr.  Deisler,  the  defendant,  went  to  Europe  during 
the  summer  of  that  year,  and  during  his  absence  Neuendorffer  took 
his  meals  at  the  Deisler  home.  It  appears  from  the  evidence  that 
Mrs.  Deisler,  the  plaintiff,  was  in  the  habit  of  visiting  various  resorts 
with  him ;  that  she  had  a  key  to  his  house,  and  that  she  made  fre- 
quent visits  to  the  home  both  by  day  and  by  night ;  that  she  drank 
with  him,  both  upon  her  own  veranda  and  upon  that  of  Neuen- 
dorffer,  and  generally  conducted  herself  in  such  a  manner  as  to 
excite  comment  among  the  neighbors.  In  November,  1897,  the 
defendant  began  to  be  suspicious  that  matters  were  not  right,  and 
one  evening  while  Neuendorffer  was  visiting  at  his  house,  as  was  his 
nightly  custom,  defendant's  attention  was  called  to  something  going 
on  in  the  hallway  of  the  house,  his  wife  not  being  in  the  room  with 
them,  and  on  making  an  investigation  he  discovered  a  note,  acknowl- 
edged to  have  been  written  by  his  wife  upon  an  envelope  contain- 
ing a  letter  to  Neuendorffer  from  his  daughter,  of  which  the  follow- 
ing is  a  translation,  the  original  being  written  in  German : 

"  Dear  Carl. —  Well,  there  was  a  great  scene  last  night.     And 

he  said  to  me  I  should  clear  out  at  once  and  take  my  Hortense  along ; 

Olga  was  his  child.     Aber  nit,  said  I,  and  the  boys  too  belong  to 

me  and  do  not  concern  him ;  he  was  frightened  and  asked  '  why.'    I 

said   because  we  with  the  three  boys  were  not  married.     Whew, 

what  a  fury  he  was  in  and  I  thought  he  would  grip  my  throat. 

Well,  to-morrow,  11/2  o'clock  we  will  see  each  other.     With  many 

kisses,  and  joy  comes  to  you.  Your  loving 

"L, 

"and     will    explain    all  —  also    about    Marie  —  excuse    (meaning 

pencil)." 

App.  Div.— Vol.  LIX.         27 
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In  February,  1898,  an  action  for  an  absolute  divorce  was  insti- 
tuted by  the  defendant  against  the  plaintiff,  and,  from  the  evidence 
produced  upon  this  trial,  it  is  diflScult  to  believe  that  he  would  have 
failed  to  secure  a  judgment  in  his  favor.     On  March  11, 1898,  the 
action  for  divorce  was  discontinued  upon  plaintiff's  signing  a  letter, 
the  terms  of  which  were  agreed  upon  by  the  attorneys  of  the  respec- 
tive  parties,  in  which  she  says :  "  I  have  given  the  matter  of  our 
proposed  reconciliation   considerable   thought,  and,  after  all,  the 
trouble  simply  appears  that  you  believe  Mr.  Neuendorffer  and  I 
have  held  improper  meetings  and  that  I  have  done  wrong  in  main- 
taining his  acquaintance  against  your  wishes.     On  the  other  hand  I 
maintain  that  nothing  improper  has  taken  place  and  that  I  have  done 
nothing  harmful,  unless  it  be  having  continued  to  visit  his  home 
and  meet  him  outside  his  house  against  your  wishes.     As  I  have 
told  you  in  the  presence  of  both  Judge  Lachman  and  Mr.  Handel, 
I  now  promise  you  that  all  relations  between  Mr.  Carl  Neuendorffer 
and  myself  or  the  members  of  my  family  shall  cease,  that  there  be 
no  social  or  other  intercourse  or  correspondence  between  him  and 
me  or  the  members  of  my  family,  that  I  shall  not  arrange  any  meet- 
ing with  him  at  any  place  whatsoever  and  shall  not  agree  to  any  such 
meeting  —  that  I  shall  avoid  meeting  him  ;  and,  if  by  accident  we 
should  ever  happen  to  meet  at  any  friend's  house,  I  shall  bring  the 
meeting  to  a  speedy  close.     I  will  also  defer  to  your  wishes  and 
have  our  children  cease  visiting  Mr.  Neuendorffer."     In  spite  of 
this  promise  the  evidence  is  overwhelming  that  the  plaintiff  con- 
tinued to  meet  Neuendorffer  without  the  sanction  of  her  husband^ 
and,  in  June,  1898,  being  made  aware   of  these   meetings,  the 
defendant  left  home,  but  was  subsequently  induced  by  a  Mr.  Haefe- 
lin,  a  mutual  friend,  to  return,  and    another   reconciliation    was 
effected.     Subsequently  defendant  moved  his  family  to  Brooklyn, 
and,  although  the  plaintiff  testified  that  she  thought  she  did  not  see 
Neuendorffer  over  in  Brooklyn  until  after  the  defendant  had  left 
her,  she  admitted  that  in  the  early  part  of  the  summer  of  1899^ 
while  living  in  Brooklyn,  she  accompanied  Neuendoi'ffer  to  Fort 
Lee.     She  says  that  this  was  after  Mr.  Doisler  went  away ;  but  Mr. 
Hunt,  who  was  employed  by  the  defendant  to  watch  his  wife,  testi- 
fies that  on  the  2d  day  of  July,  1899,  he  "  followed  Mrs.  Deisler 
from  Brooklyn  to  Fort  Lee,  two  little  girls  were  with  her;  at  125th 


DEISLER  V.  DEISLER.  2 1 1 

App.  Div.]  Second  Department,  March  Term,  1901. 

street  Mr.  Carl  Neuendorflfer  boarded  the  car,"  etc.,  detailing  the 
journey  to  Fort  Lee  and  from  there  to  a  place  known  as  Bender's 
Cliffside.  On  the  ninth  day  of  July  he  testifies  to  a  similar  trip, 
and  again  on  the  thirteenth  day  of  August,  a  few  days  before  the 
alleged  desertion.  We  have  passed  hastily  over  the  evidence, 
merely  to  show  the  continuation  of  the  conduct  on  the  part  of  the 
plaintiff,  omitting  the  details,  and  to  point  out  that  the  plaintiff 
comes  not  with  clean  hands  asking  for  the  interposition  of  a  court 
of  equity. 

The  learned  court  below  appears  to  have  disposed  of  this  action 
upon  the  theory  that  it  was  necessary  for  the  defendant  to  establish 
adultery  on  the  part  of  the  plaintiff  subsequent  to  the  reconciliation 
and  the  withdrawal  of  the  action  for  divorce ;  but  in  this  we  are  of 
opinion  that  the  court  erred.     The  provision  of  the  Code  of  Civil 
Procedure  (§  1765)  is,  that  "the  defendant  may  set  up,  in  justifica- 
tion, the  misconduct  of  the  plaintiff ;  and  if  that  defence  is  estab- 
lished to  the  satisfaction  of  the  court,  the  defendant  is  entitled  to 
judgment."     Upon  a  motion  to  strike  out  an  allegation  of  a  similar 
character  in  the  complaint  in  Craw  v.  C?'ow  (7  Civ.  Proc.  Rep.  423, 
425),  which  was  an  action  for  separation  on  the  ground  of  cruelty, 
the  court  say :  "  As  to  that  part  of  the  third  defense  which  alleges 
conduct  with  McCoy  calculated  to  excite  the  jealousy  and  irritate 
the  feelings  of  the  defendant,  I  arn  inclined  to  adopt  the  language 
of  the  chancellor,  in  Hopper  v.  Hopper  (11  Paige,  46,  48)  and  hold 
*  that  misconduct  on  the  part  of  the  plaintiff,  which  was  calculated 
to  irritate  and  provoke  the  defendant,  or  to  excite  his  jealousy  or  to 
alienate  his  affections  from  her,  cani^ot  be  considered  as  useless  and 
impertinent  in  an  answer  to  a  complaint  which  charges  cruelty  on 
his  part.' " 

In  the  case  of  Roae  v.  Rose  (52  Hun,  154)  the  court  cites  Hopper 
V.  Hopper  {8upra\  and  say :  "  It  seems  to  be  assumed  that  the  con- 
duct of  the  wife  and  child  may  be  of  any  character  that  they  choose  to 
make  it,  and  the  husband  is  bound  to  submit.  This,  however,  does 
not  seem  to  be  the  rule  of  law,  nor  is  it  the  rule  of  good  morals ; 
and  a  husband,  when  called  upon  to  answer  for  his  conduct  towards 
his  children,  is  entitled  to  all  the  circumstances  attending  this  con- 
duct and  the  reasons  for  it,  in  order  that  he  may  justify  it.  In  the 
case  at  bar  the  defendant  was  refused  this  right  both  in  respect  to 


212  DEISLER  v.  DEISLER. 


Second  Dbpabticbnt,  March  Term,  1901.  [Vol.  59. 

'  — ■ — ■ — — 

the  plaintiff  and  to  his  child.  A  husband  is  not  bound  to  keep 
under  his  roof  a  wife,  no  matter  what  her  conduct  may  be ;  nor  is 
he  bound  to  leave  his  house  or  submit  to  her  conduct,  whatever  it 
may  be."  This  was  a  case  in  which  the  defendant  was  charged  with 
cruelty,  the  alleged  cruelty  arising  from  the  defendant's  action  in 
refusing  access  to  his  house  of  a  person  whom  he  believed  to  be  unfit 
for  the  society  of  his  wife  and  daughter. 

In  the  case  of  Doe  v.  Hoe  (23  Hun,  19),  an  action  for  separation 
upon  the  ground  of  cruelty,  the  court  at  Special  Term  found  in 
favor  of  the  plaintiff,  who  was  conceded  to  have  been  guilty  of 
adultery,  the  ill-treatment  growing  out  of  the  knowledge  of  the  fact 
on  the  part  of  the  defendant.     In  reversing  the  judgment  the  court 
say  that  ^^  in  an  action  for  separation,  the  language  is  general  that  ill 
conduct  may  be  set  up  as  a  defense.     Nor  is  there  anything  in  the 
statute  which  indicates  that  this  ill  conduct  must  be  of  the  same 
kind  with  that  which  forms  the  ground  of  complaint.     For  instance, 
the  complaint  might  be  based  on  the  abandonment  of  the  wife  by 
the  husband  and  his  neglect  to  provide  for  her.     Could  there  be  a 
better  defense  to  such  a  charge  than  that  the  wife  was  an  adulteress  } 
If  a  husband,  knowing  of  his  wife's  adultery,  had  left  her  on  that 
account,  and  she  had  brought  an  action  for  a  separation  under  6ul> 
division  3  of  section  51,  would  it  not  be  absurd  to  say  that  the  only 
defense  which  he  might  set  up  would  be  cruelty,  or  abandonment 
on  her  part,  and  that  he  could  not  show  that  worst  of  all  ill  conduct, 
adultery  ?      Now  section  53  allows  ill  conduct  to  be  set  up  as  a 
defense  in  any  suit  brought  under  section   51.     And,   therefore, 
whatever  acts  come  within  the  term  ill  conduct,  in  an  action  uader 
subdivision  3  of  section  51,  must  be  admissible  in  an  action  brought 
under  the  other  subdivisions."     Actions  for  separation,  whether 
based  on  desertion  or  cruelty,  are  subject,  under  the  Code  of  Civil 
Procedure,  to  the  defense  of  misconduct ;  and  in  cases  of  this  char- 
acter it  is  important  that  the  court  know  what  has  been  the  conduct 
of  the  wife  toward  the  husband,  as  well  as  what  has  been  his  con- 
duct toward  her,  in  deciding  the  question  whether  it  is  a  proper 
case  for  a  decree  of  separation.    {Hopper  v.  Hopper^  aupra.)     The 
evidence  in  this  case,  which  was  admitted  without  objection,  estab- 
lishes facts  from  which  it  is  difficult  to  draw  any  other  inference 

m 

than  that  the  plaintiff  was  guilty  of  adultery ;  that  nothing  but  the 
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adultery  and  the  continued  relations  of  the  plain tiflF  with  Neuen- 
dorffer,  against  the  objections  of  her  husband,  have  caused  the 
desertion.     Thus  her  misconduct  has  been  the  immediate  cause  of 
whatever  the  plaintiflE  has  suffered.    Until  she  violated  her  marriage 
vow  the  parties  had  lived  together  happily ;  at  least  there  is  no  evi- 
dence to  the  contrary.     Upon  her,  therefore,  rests  the  blame  for 
their  dissensions  and  for  the  linal  withdrawal  of  the  defendant  from 
the  home.     {Doe  v.  Jioe,  supra,  25.)    It  is  not  necessary  to  a  defense 
of  an  action  for  separation  that  the  defendant  should  establish  adul- 
tery on  the  part  of  the  plaintiff ;  misconduct  which  would  subject 
the  defendant  to  humiliation  and  disgrace  in  the  community,  making 
him  an  object  of  popular  contempt,  would  constitute  cruelty  on  the 
part  of  the  plaintiff  which  would  forbid  the  interposition  of  a  court 
of  equity  in  her  behalf.     From  the  day  when  Pliny  said  "  as  the 
CQckoo  deposits  its  eggs  in  the  nests  of  other  birds,  so  the  Komans 
not  unfrequeutly  make  mothers  of  the  wives  of  their  friends'* 
(Book  X,  chap.  9),  the  world  has  looked  with  contempt  upon  the 
cuckold,  or  goat,  the  Greeks  applying  the  latter  appellation  to  the 
husband,  the  disposition  of  whose  wife  resembled  that  of  a  fgmale 
of  the  same  species.     (1  Voltaire's  Philosophical  Dictionary,  18.) 
To  condemn  the  defendant  in  this  action ;  to  compel  him  to  support 
this  woman  who  testifies  that  *•'  I  arranged  meetings  with  Mr.  Neuen- 
dorffer  at  some  place  after  this  divorce  suit  was  stopped.    I  met  him, 
I  meet  him  yet.     I  agreed  to  meetings  with  him  that  he  suggested, 
when  he  sent  me  word  to  meet  him  ;     *     *     *     kept  sending  for 
me  right  along,"  is  to  work  a  cruel  injustice  upon  a  man  whose  only 
fault  consists  in  refusing  to  live  with  a  woman  who  persists  in  con- 
duct which  must  expose  him  to  the  contempt  of  his  fellow-men. 
Whether  the  condonement  of  the  offense  which  constituted  the  ground 
for  the  action  for  divorce,  conditioned  upon  the  promise  of  the  plain- 
tiff to  reform  her  conduct,  operates  to  close  the  door  to  this  defend- 
ant of  the  defense  of  that  adultery,  is  not,  perhaps,  material.     Her 
conduct  subsequent  to  the  condonation  in  refusing  to  cohabit  with 
flie  defendant  and  in  persisting  in  disregarding  his  wishes  and  her 
own  promises,  are  sufficient  justification  for  his  leaving  the  home 
and  refusing  to  support  her ;  and  he  cannot  be  held  to  have  deserted 
the  plaintiff  within  the  meaning  of  that  term  as  used  in  the  law. 
There  are  authorities,  however,  which  hold  that  there  is  always  an 
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implied  promise  on  the  part  of  the  guilty  party  not  to  repeat  the 
offense,  and  that  where  this  promise  is  violated  the  right  of  action 
is  revived.  In  Jefferson  v.  Jefferson  (168  Mass.  456,  460)  the  court 
say :  "  To  revive  a  cause  of  divorce  for  cruelty  it  is  not  necessary 
that  the  subsequent  misconduct  should  be  suiBcient  of  itself  to  war- 
rant a  decree  for  divorce  without  regard  to  the  previous  cruelty. 
It  is  enough  if  there  is  such  frequent  unkindness  or  persistent  ill* 
treatment  as  to  warrant  a  well-grounded  belief  that,  if  the  cohabita- 
tion continues,  the  ill-feeling  will  quickly  break  out  in  acts  of  gross 
cruelty."     (See  cases  there  cited.) 

In  Gosser  v.  Gosser  (183  Penn.  St.  499),  an  action  by  a  husband 
for  divorce  for  adultery,  it  appeared  that  libelant  had  knowledge  of 
many  facts  relied  on  in  the  suit  as  evidence  previous  to  separation 
from  his  wife,  but  explanations  which,  while  admitting  gross  impro- 
prieties of  conduct,  denied  actual  guilt,  were  made  to  him  by  her 
and  accepted  as  satisfactory.  When  explanations  ceased,  and  the 
conclusion  of  innocence  was  no  longer  possible,  he  left  her  and 
marital  relations  were  not  resumed.  It  was  held  that  the  defense 
of  condonation  was  not  established. 

In  Johnson  v.  Johnson  (14  "Wend.  637),  Chief  Justice  Savage, 
writing  the  majority  opinion  of  the  Court  of  Errors,  says :  "  We 
suppose  the  husband  has  been  guilty  of  an  offence  against  his  wife 
for  which  she  has  a  right  to  obtain  a  divorce.     She   afterwards 
cohabits  with  him.     By  doing  so  she  virtually  says,  '  I  forgive  you 
this  offence,  upon  condition  not  only  that  you  shall  not  repeat  the 
offence,  but  upon  the  further  condition  that  you  shall  hereafter 
treat  me  with  conjugal  kindness.'     This  is  the  condition  implied  by 
law,  and  for  our  present  purpose  is  the  real  agreement,  as  much  so 
as  if  it  had  been  expressed,  or  even  reduced  to  writing.     If  then 
the  condition  be  subsequently  broken,  is  she  not  entitled  to  the 
penalty,  whatever  that  penalty  may  be  ?     Is  she  not  entitled  to  be 
remitted  to  her  former  right  of  action,  without  reference  to  the 
nature  of  the  judgment  which  shall  be  rendered  in  her  favor  ?     If 
condonation  is  a  part  of  our  law,  and  if  the  implied  condition   is 
such  as  I  have  stated  it  (and  neither  proposition  is  denied),  then 
it  necessarily  follows  that  by  a  breach  of  that  condition  both  parties 
are  placed  in  the  same  situation  as  before  the  condonation.      The 
effect  of  the  condonation  is  destroyed  by  the  breach  of  the  condi- 


DEISLER  V.  DEISLER.  215 

App.  Div.]  Second  Depahtmbht,  Mabch  Tebm,  1901. 

tion,  and  the  parties  are  in  statu  quo  —  remitted  to  their  former 
rights  and  liabilities."  In  this  case  the  husband  had  confessed 
Adultery  to  his  wife  in  the  presence  of  witnesses.  A  reconciliation 
followed,  but  the  husband  continued  to  publicly  associate  with  lewd 
-and  unchaste  women,  and  to  treat  his  wife  with  cruelty,  and  it  was 
under  these  circumstances  that  the  court  used  the  above  language. 
The  case  was  decided  by  a  divided  court,  the  majority  concurring 
with  the  chief  justice,  but  one  of  them  suggesting  that  the  fact  of 
<^ondonation  was  not  established.  The  case  has  been  questioned  as  an 
authority.  {Burr  v.  JSurr,  10  Paige,  20,  35.)  In  the  subsequent 
case  of  Hoffmire  v.  Hoffmire  (3  Edw.  Ch.  173)  the  vice-chancellor 
says :  "  The  defendant  admits  he  has  been  guilty  of  adultery ;  but 
claims  by  way  of  defence  or  bar,  the  benefit  of  a  condonation  on 
account  of  subsequent  cohabitation.  The  complainant,  however, 
denies  her  knowledge  of  it ;  although  it  is  evident  she  entertained 
strong  suspicions  of  his  infidelity  at  a  time  when  she  continued  to 
cohabit  with  him.  However,  I  consider  the  defendant's  after-mis- 
conduct, which  caused  him  to  be  convicted  of  a  felony  and  sentenced 
to  the  state  prison,  operated  as  an  abandonment  of  his  duty  towards 
his  wife ;  he  thus  by  his  own  act,  put  it  out  of  his  own  power  to 
provide  for  her ;  it  was  so  far  as  she  was  concerned,  and  so  far  as 
lier  domestic  happiness  went,  the  reverse  of  conjugal  kindness.  In  the 
<5a8e  of  Johnson  v.  Johnson  (1  Edwards'  Ch.  R.  439)  I  had  the  ques- 
tion of  condonation  before  me ;  and  I  considered  that  cruel  treatment 
after  condonation  would  revive  a  claim  for  divorce  a  vinculo  mat/ri- 
monii.  This  case  went  to  the  chancellor ;  and  then  to  the  court 
of  errors :  14  Wend.  637.  The  opinion  of  Chief  Justice  Savage 
f tdly  sustains  the  doctrine  I  put  forth ;  but  from  a  note  which  the 
reporter  has  added  to  the  case,  it  would  seem  that  the  question  may 
still  be  considered  as  an  open  one.  I  am  inclined  to  stand  by  my 
opinion,  confirmed,  as  it  is,  by  the  chief  justice."  This  case  was 
taken  to  the  chancellor  (7  Paige,  60)  where  it  was  aflirmed,  and  a 
search  of  the  authorities  fails  to  discover  that  it  has  ever  been 
questioned,  and  the  case  is  cited  as  an  authority  in  Merrill  v. 
MerriU  (41  App.  Div.  347,  350). 

It  is  not,  however,  necessary  to  go  to  this  extent  in  the  case  now 
before  us.  At  the  time  of  the  alleged  condonation  the  plaintiff 
denied  in  writing  that  she  had  been  guilty  of  anything  more  than 
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indiscretions  and  disregard  of  the  wislies  of  her  husband,  and  these 
faults  she  promised  to  correct.  The  condonation  cannot,  therefore, 
be  said  to  have  been  made  of  the  offense  of  adultery;  this  was 
denied,  and  although  the  defendant  knew  of  the  facts  which  were 
calculated  to  make  him  suspicious,  he  was  not  obliged  to  believe  this 
evidence  in  the  face  of  the  denial  of  his  wife.  The  rule  laid  down 
by  subdivision  2  of  section  1758  of  the  Code  of  Civil  Procedure  is 
that  "  the  forgiveness  may  be  proved,  either  affirmatively  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact,"  and  the  uniform  rule  of  the  courts  requires  that  some  knowledge 
must  exist  sufficiently  substantial  upon  which  to  base  a  belief,  and 
usually  there  must  be  some  means  of  making  legal  proof  of  the 
commission  of  the  offense  before  condonation  will  be  implied  from 
cohabitation.  {Merrill  v.  Merrill^  supra^  and  authorities  there 
cited.)  The  defendant  did  not  have  this  evidence  at  the  time  of  the 
alleged  reconciliation  ;  he  had  the  wife's  confession  (if  his  evidence 
is  credited),  but  this  she  had  subsequently  denied,  and  she  reiterated 
the  denial  in  writing  at  the  time  of  the  so-called  condonation,  and  it 
was  not  until  some  time  subsequent  to  this  that  the  plaintiff  made 
her  admission  to  others,  and  aided  in  establishing  the  previous  mis- 
conduct. Under  this  state  of  facts  it  is  difficult  to  understand  how 
it  may  be  held  that  the  adultery  of  the  plaintiff  was  condoned, 
while  her  subsequent  conduct  in  denying  herself  to  her  husband  and 
secretly  meeting  Neuendorffer,  visiting  strange  physicians  on  myste- 
rious errands,  the  nature  of  which  she  refused  to  divulge,  was  clearly 
sufficient  to  warrant  a  court  of  equity  in  refusing  relief  to  the 
plaintiff. 

It  appears  from  the  undisputed  evidence  that  the  defendant  is 
willing  to  take  care  of  his  children,  and  it  would  be  anything  but 
equitable  to  compel  him  to  contribute  to  the  support  of  this  woman, 
whose  favors  are  available  only  to  a  false  friend  of  the  defendant. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted. 

All  concurred,  except  Hibsohberg,  J.,  who  dissented  on  the 
ground  that  the  proof  does  not  sufficiently  establish  the  misconduct 
charged  against  the  plaintiff  subsequently  to  the  condonation. 
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In  the  Matter  of  the  Petition  of  Henry  H.  Lyman,  State  Coin- 
miBsioner  of  Excise,  Respondent,  for  an  Order  Revoking  and 
Canceling  Liquor  Tax  Certificates  Issued  to  William  Texteb, 
Appellant. 

Liquor  tax  certificate  —  it  may  be  canceled  because  of  a  violation  of  tJie  Liquor  Law  at 
anotJier  pku^e — apreviotin  conviction  is  unnecessary — it  may  be  forfeited  in  a 
summary  proceeding  —  no  right  to  a  jury  trial  exists. 

Where  a  person,  maintainiDg  a  picnic  ground,  secured  five  liquor  tax  certificates 
authorizing  him  to  traffic  in  liquor  in  five  separate  buildings  located  on  tLe 
ground,  each  of  which  had  a  separate  bar  and  independent  facilities  for  dispens- 
ing liquors,  and  thereafter  surrendered  four  of  the  certificates,  evidence  that 
after  such  surrender  he  continued  to  traffic  in  liquors  in  each  of  the  buildings 
for  which  the  four  surrendered  certificates  were  issued,  justifies  the  cancella- 
tion of  all  five  certificates,  notwithstanding  the  fact  that  the  Liquor  Tax  Law 
was  not  violated  at  the  place  for  which  the  outstanding  certificate  was  issued. 

The  right  of  the  holder  of  the  liquor  tax  certificate  to  a  rebate  upon  its  surrender 
is  not  an  absolute  property  rijrht,  but  a  qualified  right,  which  exists  only 
under  the  conditions  specified  in  the  Liquor  Tax  Law,  and  a  previous  convic- 
tion for  a  violation  of  the  Liquor  Tax  Law  is  not  a  prerequisite  to  a  denial  of 
this  qualified  right. 

Proceedings  for  the  cancellation  of  a  liquor  tax  certificate  do  not  require  a  jury 
trial. 

Section  18  of  the  Liquor  Tax  Law,  authorizing  the  Commissioner  of  Excise  to  pro- 
ceed upon  the  bond  without  previous  prosecution  or  conviction  for  a  violation 
of  the  Liquor  Tax  Law,  does  not  establish  that  it  was  the  intent  of  the  Legis- 
lature that  a  liquor  tax  certificate  could  not  be  forfeited  in  a  summary  proceed- 
ing, in  the  absence  of  a  conviction  for  a  violation  of  the  Liquor  Tax  Law. 

Appeal  by  William  Texter  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  7th  day  of  September, 
1900,  revoking  and  canceling  five  liquor  tax  certificates  issued  to 
him  under  subdivision  1  of  section  11  of  the  Liquor  Tax  Law. 

JSugo  Hirahy  for  the  appellant. 
Roy  oil  R.  Scott^  for  the  respondent. 

JXNKS,  J. : 

Four  of  the  five  certificates  in  question  in  this  proceeding  were 
iasaed  for  terms  beginning  respectively  on  June  1,  1900.     On  Sep- 
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tember  1,  1900,  these  four  were  delivered  to  the  special  deputy 
commissioner  of  excise  for  Kings  county  for  surrender  and  rebate. 
Of  these  No.  10,551  was  issued  for  "  Ulmer  Park  Pier,  Ulmer 
Park,  Brooklyn ; "  No.    10,552   was  issued    for  "  Main   Pavilion 
Annex  Hotel,  foot  of  25th  Avenue,  Ulmer  Park,  Brooklyn ; "  No. 
10,553  was  issued  for  "Bowling  Alley,  25th  Avenue,  near  Bay 
38th  street,  Ulmer  Park,  Brooklyn ; "  No.  10,554  was  issued  for 
"  Hotel  and  picnic  grounds,  foot  of  25th  Avenue,  between  Bay  38th 
and  40th  streets,  Ulmer  Park,  Brooklyn."     The  certificate  not  sur- 
rendered. No.  10,375,  was  issued  for  "  S.  W.  of  Harway  Avenue, 
between  Bay  38th  and  Bay  40th  streets,  Ulmer  Park,  Brooklyn." 
Ulmer  Park   is  a  picnic  ground,  or  open  air  pleasure  resort,  of 
about  two  acres,  lying  between  Harway  avenue,  the  ocean.  Bay 
Thirty-eighth  street  and  Bay  Fortieth  street.     Twenty-fifth  avenue 
runs  through  it,  and  either  side  of  the  park  is  fenced  in.     The 
special  agents  who  went  there  after  September  second  and  in  that 
month  before  the  twenty-fifth  thereof  found  that  the  "  bowling 
alley  "  was  a  separate  inclosed  building,  with  windows  and  doors, 
at  one  end  of  which  was  a  bar  with  the  "  difiEerent  accompaniments 
of  a  bar  ;  a  place  to  draw  beer,  and  other  things,  such  as  are  usually 
found  in  hotels,  saloons  and  barrooms,"  and  beer  and  liquor  were 
served  over  the  bar.     "The  pier"  was   200  or  300  feet   distant, 
and  was  about  1,600  feet  long.     At  its  end  was  a  small  frame  build- 
ing and  a  canopy  pavilion  where  was  placed    another  bar,  with 
"  all  the  appliances  of  a  bar."     There  was  a  counter  and  a  buflEet 
containing  bottles.     The  "  picnic  pavilion  "  was  opposite  the  bowl- 
ing alley  and  300  or  400  feet  from  it,  inclosed,  with  a  large  main 
floor  with  glass  windows.     This  also  contained  a  similar  but  larger 
bar  "  with  all  the  necessary  paraphernalia  for  drawing  beer  and 
serving  liquors,"  and  people  were  served  therefrom.     There  was 
still  another  large  rectangular  building  between  the  bowling  alley 
and  the  pier,  with  a  long  bar,  inclosed  by  a  partition  and  with  doors, 
and  liquor  was  served  therefrom.     There  was  also  a  hotel  near  Har- 
way avenue  and  some  700  or  800  feet  from  the  bowling  alley,  with  a 
similar  bar.     Beer  and  whisky  were  served  over  all  these  bars   at 
these  diJBEerent  places.     One  of  the  applicant's  witnesses  testified 
that  the  licensee,  some  time  after  November  25, 1899,  told  him  that 
he  had  five  certificates  for  various  places  in  Ulmer  Park ;  that  he 
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had  siu'rendered  four  of  them  about  September  1,  1899  ;  that  he 
still  retained  one ;  that  the  nature  of  his  business  was  such  that  he 
required  only  one,  and  on  that  he  was  doing  all  that  he  should  be 
required  to  do  in  keeping  one  the  whole  year  and  the  other  four  for 
the  busy  season  or  picnic  season.  The  licensee  also  said  that  he  had 
been  in  control  and  that  he  did  control  Ulmer  Park  since  the  time 
prior  to  the  Ist  of  May,  1899 ;  employed  the  various  persons  there ; 
that  they  were  all  his  employees,  and  that  whatever  liquor  was  sold 
was  sold  for  him  by  his  employees.  This  conversation  was  not 
denied. 

Subdivision  6,  section  11  of  the  law  (Laws  of  1896,  chap.  112, 
as  amd.  by  Laws  of  1897,  chap.  312),  provides  :  "  If  there  be  more 
than  one  bar,  room  or  place  on  the  premises  *  *  *  at  which 
the  traffic  in  liquors  is  carried  on  under  any  subdivision  of  this  sec- 
tion, a  like  additional  tax  is  assessed  for  each  such  additional  bar, 
room  or  place."  The  testimony  shows  that  there  were  five  different 
bars  in  so  many  separate  buildings,  each  independent  of  the  others 
in  its  capacity  to  dispense  liquors.  In  Matter  of  Lymcm  (40  App. 
Div.  46 ;  affd.,  160  Jf.  Y.  96)  we  said,  per  Cullen,  J. :  "We  con- 
cede that,  under  the  law,  if  a  second  barroom,  or  place  distinctively 
for  the  sale  of  liquor,  is  maintained,  an  additional  tax  certificate 
must  be  taken  out  to  cover  it."  In  that  case  we  simply  decided  that 
beer,  wine  or  liquor  might  be  served  outside  of  the  barroom  where 
but  a  single  barroom  or  place  of  that  character  was  maintained, 
inasmuch  as  such  a  practice  seemed  to  be  contemplated  by  the  stat- 
ute itself.  A  sale  made  after  the  surrender  of  a  certificate  is  illegal, 
proceedings  brought  within  thirty  days  cancel  the  certificate,  and 
any  rebate  thereon  is  forfeited.  (Liquor  Tax  Law  [as  amd.  by 
Laws  of  1897,  chap.  312],  §  28,  subd.  2 ;  Matter  of  Michell,  41  App. 
Div.  271.) 

But  the  learned  counsel  for  the  appellant  contends  that  a  previous 
conviction  for  a  violation  of  the  Liquor  Tax  Law  must  be  proven 
before  a  certificate  can  be  canceled.  In  Matter  of  Lyman  (160  N. 
Y.  96, 101),  serrible^  that  a  conviction  was  prerequisite.  But  on 
motion  for  reargument  (161  N".  Y.  119)  the  court  said  that  the  spe- 
cific point  must  be  regarded  as  still  open,  and  that  it  would  not 
r^ard  itself  concluded  by  any  statement  in  the  original  opinion. 
In  Moitter  of  Lwmgston  (24  App.  Div.  61),  in  answer  to  the  con- 
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tention  that  before  the  applicant  could  be  deprived  of  his  certificate 
he  was  entitled  to  trial  by  jury  under  the  Constitution,  since  the 
certificate  was  property  of  which  he  could  not  be  deprived  without 
due  process  of  law,  the  court  said :  "  We  have  held  that  these  cer- 
tificates are  property.     {People  v.  Durcmte^  19  App.  Div.  292.) 
They  were  made  such  by  virtue  of  the  provisions  of  the  Liquor 
Tax  Law,  but  the  Legislature  which  gave  the  certificate  the  charac- 
ter of  property  had  power  to,  and  did  by  the  same  act,  provide  both 
for  their  issuance  and  cancellation,  and  under  what  circumstances 
they  should  be  valid,  and  when  and  how  they  might  be  revoked. 
The  character  given  them  as  property  was  subject  to  all  these 
provisions  attached  to  them  when  they  were  created.     Applicants 
take  them  with  all  the  privileges  and  subject  to  all  the  burdens 
imposed  upon  them  by  the  Liquor  Tax  Law."     This  excerpt  was 
cited  in  Matter  of  Lyman  (46  App.  Div.  387)  where  the  contention 
that  the  liquor  tax  certificate  was  property  which  could  not  be 
taken  away  in  a  summary  proceeding  and  that  there  must  be  a 
trial  by  jury,  was  fully  discussed  in  a  learned  opinion  by  HAJtniN, 
P.  J.,  who  had  before  him  both  the  decision  in  160  New  York  and 
the  opinion  of  the  court  on  the  motion  for  reargument,  reported  in 
161  New  York  {supra).     Matter  of  Campbell  (46  App.  Div.  634), 
which  was  decided  on  the  opinion  in  Matter  of  Lyman  (46  App. 
Div.  387),  was  aflSrmed  on  the  opinion  of  the  court  below  (162 
N.  Y.  612).     The  learned  counsel  for  the  appellant  calls  attention 
to  the  fact  that  the  question  determined  in  the  latter  case  was  that 
defendant  was  not  entitled  to  trial  by  jury ;  but  he  overlooks  the  fact 
that  the  position  taken  by  the  licensee  was  based  upon  the  ground 
that  the  certificate   represented  property,  and  that,  therefore,  a 
summary  proceeding  was  unlawful  for  the  reason  that  a  property 
right  was  affected.     The  learned  counsel  also  points  out  ihdX  Matter 
ofLym^n  (160  N.  Y.  96)  was  followed  by  this  court  in  Matter  cjf 
Lyman  (60  N.  Y.  Supp.  805 ;  S.  C,  44  App.  Div.  607).     Examinan 
tion  of  our  opinion  shows  that  the  court  held  itself  concluded  by 
the  Court  of  Appeals  decision,  which,  as  I  have  snown,  was  modi- 
fied   by  that   of  161   New  York    {supra).    Matter  of  SaZbranr 
(63  N.  Y.  Supp.  1026)  did  not  touch  this  question,  and  in    its 
opinion  the  court  simply  stated  what  had  been  decided  by  the 
Court  of  Appeals  (160  N.  Y.  96).    It  is  true  that  it  is  now  held 
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that  the  certificate  constitutes  a  contract  between  the  person  who 
receives  it  and  the  State,  for  the  absolute  right  to  traffic  in  liquors 
for  a  year,  of  which  he  can  only  be  deprived  by  some  violation  of 
the  law,  so  long  as  the  statute  is  in  force,  and  that  such  right  may 
be  regarded  in  a  sense  as  property  of  the  holder.  {Matter  of  Hil- 
liard,  25  App.  Div.  222,  225 ;  affd.,  155  N.  Y.  702.)  But  ifr  is  a 
contract  that  can  be  canceled  and  the  rights  thereunder  forfeited, 
for  a  violation  of  the  law.  (Ibid.)  The  precise  question  before  us, 
however,  is  limited  to  the  rebate.  This  is  not  a  return  of  the  tax 
or  any  part  thereof  on  account  of  a  deprivation  by  the  State  of  the 
right.  It  is  the  holder  who  cancels  his  contract  and  surrenders  his 
right.  The  State  says  to  him,  in  effect,  if  you  surrender  your  right, 
and  have  not  violated  this  law  and  do  not  violate  it  for  thirty  days 
thereafter,  you  shall  receive  a  rebate.  The  contract  itself  gives  him 
no  right  to  rebate,  and  none  is  inherent  in  case  he  choose  not  to 
avail  himself  of  it,  while  the  law  affords  none  save  under  certain 
conditions  whose  fulfillment  is  entirely  in  his  own  hands.  Thus  it  is 
that  the  Court  of  Appeals  held  in  People  ex  reL  MiMer  v.  Lyman 
(156  N.  Y.  407,  411)  that  the  right  to  rebate  is  so  qualified  as  not  to 
be  absolute.  Such  a  proceeding  as  the  one  at  bar  but  cancels  the 
certificate  for  violation  of  the  law.  It  does  not  convict  the  defend- 
ant of  any  crime,  nor  does  it  deprive  him  of  any  absolute  property 
right.  It  but  precludes  him  from  maintaining  his  claim,  upon 
throwing  up  his  contract,  to  that  which  was  made  his  due  solely  by 
a  law  which  provided  that  he  might  receive  it  if  he  did  not  violate 
the  provisions  thereof.  In  other  words,  the  vice  in  the  appellant's 
argument  is  in  his  premise  that  the  rebate  is  an  absolute  property 
right  in  any  holder  who  surrenders  the  certificate,  while  the  law 
makes  it  but  a  qualified  right. 

It  is  well  settled  that  proceedings  for  the  cancellation  of  a  liquor 
license  do  not  require  a  jury  trial.     {People  ex  rel,  Presmeyer  v. 

■ 

Commissionera  of  Police^  59  N.  Y.  92 ;  People  ex  rel.  Seller  v. 
Wright^  3  Hun,  306 ;  People  ex  reL  KimbaJX-  v.  Haughton^  41  id. 
658 ;  People  v.  Meyers^  95  N.  Y.  223.)  The  learned  counsel  for 
the  appellant  contends  that  inasmuch  as  section  18  of  the  law 
(as  amd.  by  Laws  of  1897,  chap.  312)  proddes  that  the  Com- 
mifisioner  of  Excise  may  at  any  time,  without  previous  prosecu-* 
tion  or  conviction  for  violation  of  any  provision  of  the  law,  pro- 
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ceed  upon  the  bond,  that  the  intent  of  the  act  is  that  a  liquor 
tax  certificate  cannot   be  forfeited  in  a  summary  proceeding  in 
the  absence  of  a  conviction   for  a  violation  of  law.     The  intent 
and  purpose  of  this  provision  are  adequately  discossed  and  cor* 
rectly  stated  in  Lyman  v.  Rochester  Title  Ins.  Co,  (37  App.  Div. 
234)^  and  I  see  nothing  in  such  provisions  which  makes  for  the  con- 
struction contended  for.     The  contention  further  is  that  as  to  two 
of  the  certificates  the  violation  of  law,  if  any,  was  by  third  parties. 
The  answer  of  the  respondent  in  the  proceedings  sets  forth  that 
incidental  to  his  business  it  was  necessary  for  him  to  distribute  and 
sell  throughout  the  entire  grounds  of  the  park,  and  for  that  purpose 
he  maintained  at  different  points  places  from  which,  through  waiters^ 
he  distributed  beer  and  other  liquors  to  guests ;  and  that  on  the 
ninth  and  fourteenth  days  of  September,  when  it  was  alleged  that  he 
sold  liquors  in  violation  of  law,  there  were  picnics  upon  his  grounds 
and  distribution  of  liquor  was  made  at  various  points.     Further,  he 
did  not  contradict  the  testimony  already  alluded  to,  as  to  the  sales 
being  made  for  him  and  by  his  employees.     Before  the  referee  he 
did  testify  that  he  had  leased  the  pier  and  the  bowling  alleys  to  two 
different  persons,  that  he  had  no  control  over  the  places,  and  no 
knowledge  of  their  violation  of  the  law.     But  these  violations  were 
committed  at  the  respective  places  for  which  the  certificaties  had  been 
issued.  In  Matter  of  Lyman  (40  App.  Div.  46)  we  said,  per  Cullen, 
J. :  "  Having  permitted  the  use  of  the  certificate  by  Stevens  for  the 
sale  of  liquor  at  the  bar,  or  place  specified  in  the  certificate,  it  may  be 
that,  for  any  infraction  of  the  law  there  committed,  or  committed  in 
connection  with  the  business  there  carried  on  by  Stevens,  the  com- 
pany would  be  responsible."      The  opinion  for  afiirmance  in  the 
Court  of  Appeals  (160  N.  Y.  100)  contained  these  words :  "  There 
is  nothing  in  the  record  to  show  that  they  intended,  or  authorized 
its  use  in  any  other  than  a  lawful  way.     It  may  be  that  for  any 
violation  of  law  committed  by  him  at  the  place  designated  the  com- 
pany or  its  property  might  be  responsible."     (See,  too.  People  t. 
Meyers^  95  N.  Y.  223,  225.)     The  policy  of  the  law  contemplates 
that  the  certificate  is  a  privilege  to  the  person  named  to  traflic,  at 
the  place  named  thereyi ;  not  to  that  person  to  traffic  at  any  place  or 
to  any  other  person  to  traffic  at  that  place.     The  assignment  on 
September  1, 1899,  to  the  Ulmer  Brewery,  for  rent  owed,  was  not  a 
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sale,  assignment  and  transfer  contemplated  by  the  act  (§  27)  whereby 
the  vendee  or  assignee  acquired  the  right  to  traffic  in  liquors,  nor 
was  it  attended  by  the  formalities  required  by  the  section  for  that 
purpose.     The  only  persons  who  are  permitted  to  surrender  a  cer- 
tificate for  rebate,  under  the  act,   are  those  who  are  authorized 
to  sell  liquors,  and  who  shall  voluntarily  cease  to  traffic  thereunder. 
No  valid  application  could  be  made  for  such  surrender  by  the  said 
assignee,  save  in  the  name  or  in  behalf  of  the  respondent  who  had 
received  the  certificate.     Such  assignee,  so  far  as  any  right  to  the 
rebate  was  concerned,  suffered  under  the  same  disabilities  as  did 
the  holder  of  the  certificate.     {Matter  of  MicheU^  41  App.  Div.  271 ; 
Matter  of  Lyman,  56  N.  Y.  Supp.  1020  ;  S.  C,  26  Misc.  Rep.  300  ; 
People  ex  rel.  Miller  v.  Lyman,  supra,)  The  only  question  presented 
in  Matter  of  Lyman  {Moloney  Certificate)   (53  App.  Div.  331), 
not  cited  by  either  counsel,  is  whether  the  court  lost  jurisdiction  of 
the  proceeding  by  extending  the  return  day  of  the  order  to  show 
cause  from  the  granting  of  the  original  order  for  the  purpose  of 
obtaining  service  upon  Maloney,  to  whom  the  certificate  was  issued, 
while,  in  the  course  of  the  opinion,   the   court  stated  that  the 
assignee's  right  to  rebate  depended  upon  the  conditions  prescribed 
by  statute,  namely,  the  conduct  of  the  party  to  whom  the  certificate 
is  granted  during  a  specified  time,  viz.,  thirty  days  from  the  receipt 
of  the  certificate  by  the  State  Commissioner  of  Excise,  and   the 
order  of  the  Special  Term  directing  the  revocation  and  cancellation 
of   the   certificate   for    such   violation    by   Maloney   was  thereon 
affirmed.     The  learned  counsel  for  the  appellant  would  differentiate 
the  case  because,  he  says,  the  assignments  were  absolute.     That  is 
not  the  point ;  the  question  turns  upon  the  right  to  apply  for  and 
receive  the  rebate,  and  the  assignment,  whatever  its  character,  was 
not  one  that  in  the  eye  of  the  law  substituted  the  assignee  as  one 
entitled  thereby  to  traffic  in  liquors,  while  such  an  one  alone  is 
entitled  to  proceed  for  the  rebate.     (Ibid.)    It  is  also  urged  that,  as 
to  the  one  certificate  outstanding,  there  is  no  proof  of  any  violation 
of  law  by  the  respondent  at  the  place  for  which  such  certificate  is 
issued  ;  but  I  think  the  policy  of  the  law  is  to  prohibit  him  who 
has  violated  the  law  from  holding  any  certificate ;  not  to  permit 
him  if  he  holds,  for  example,  two  certificates  for  different  places,  to 
hold  his  certificate  for  one  place  where  there  is  no  infraction,  no 
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matter  how  much  the  law  may  be  broken  at  the  other.  The  policy 
of  the  law  deals  with  the  person  who  vends ;  there  is  the  personal 
equation ;  and  the  law  will  not  resolve  him  into  dual  personalities 
nor  localize  his  offense.  Such,  I  think,  is  the  construction  to  be 
given  to  section  28,  subdivision  2,  of  the  Liquor  Tax  Law.  I  see  no 
valid  objection  to  such  joinder  of  proceedings  as  was  had  in  this 
case.  I  find  no  prohibition  against  it,  while  section  42  oi  the  law 
does  authorize  that  two  or  more  penalties  may  be  sued  for  in  the 
same  action.  The  violations  and  acts  charged  are  the  same. 
I  think  that  the  order  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Annie  Monahan,  as  Administratrix,  etc.,  of  Jambs  Monahak, 
Deceased,  Appellant,  v.  Otto  M.  Eidlitz  and  Robert  J.  EiDLrrz, 
Respondents. 

Negligence — a  workman  struck  by  a  tub  which  fell  upon  him  while  it  woe  being 
carried  up  a  ladder  by  an  employee  of  another  master — feUow-workman  -  proad- 
mate  cause. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plaintifTs 
intestate,  it  appeared  that  the  defendants,  who  were  builders,  engaged  the  firm, 
by  whom  the  plaintiff's  intestate  was  employed  as  a  timekeeper,  to  do  work 
in  connection  with  the  construction  of  a  house  which  the  defendants  were 
engaged  in  erecting;  that  on  the  day  in  question  the  defendants'  foreman 
directed  one  of  the  defendants'  employees  to  carry  a  cement  tub  weighing  from 
fifty  to  sixty  pounds  up  a  ladder,  the  foot  of  which  was  not  secured  and 
whose  top  rested  against  a  swinging  scaffold  or  platform;  that  as  the  employee 
reached  the  top  of  the  ladder,  the  tub,  which  he  was  carrying  upon  his 
shoulder,  came  in  contact  with  a  girder  or  some  projecting  brickwork,  and 
coincident  with  the  collision  the  bottom  of  the  ladder  slipped  several  feet 
and  the  tub  fell  upon  the  plaintiff's  intestate. 

EM,  that  the  question  as  to  the  defendants'  negligence  should  have  been  sub- 
mitted to  the  jury; 

That  as  the  intestate  and  the  employee  who  climbed  the  ladder  were  the  serv- 
ants of  different  masters,  they  were  not  co-servants; 

That  the  proximate  cause  of  the  accident  was  not  the  fall  of  the  tub,  but  the  act 
of  the  defendants'  servant  in  ascending  the  ladder  with  the  tub,  and  in  permit- 
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ting  the  tub  to  collide  with  the  girder  or  projecting  brickwork,  and  that  under 
the  circumstances  the  Jury  might  properly  find  this  act  to  have  been  negligent. 
Woodward,  J.,  dissented. 

Appeal  by  the  plaintifiE,  Annie  Monahan,  as  administratrix,  etc., 
of  James  Monahan,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendants,  entered  in  the  oflSce  of  the  clerk 
of  the  county  of  Kings  on  the  19th  day  of  May,  1900,  upon  the 
dismissal  of  the  complaint,  by  direction  of  the  court,  at  the  close  of 
the  plaintiff's  evidence,  after  a  trial  at  the  Kings  County  Trial 
Term,  and  also  from  an  order  entered  in  said  clerk's  ofEice  on  the 
24th  day  of  May,  1 900,  denying  the  plaintifPs  motion  for  a  new 
trial  made  upon  the  minutes. 

Gilbert  D.  Lamib^  for  the  appellant. 

Frank  V,  JoJmson^  for  the  respondents. 

Sewell,  J. : 

This  action  was  brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  which  it  is  alleged  was  caused  by  the  negligence 
of  the  defendants.  The  deceased  was  a  laborer,  and  for  several 
years  prior  to  the  14th  day  of  December,  1899,  when  the  accident 
occurred,  had  been  in  the  employ  of  Mulry  &  Son,  and  on  that  day 
was  keeping  the  time  of  their  workmen  in  the  basement  of  a  build- 
ing in  the  process  of  erection  on  the  west  side  of  Washington  street 
in  the  borough  of  Manhattan. 

The  defendants  were  the  builders,  and  Mulry  &  Son  were 
employed  by  them.  The  whole  work  was  under  the  general  super- 
vision of  one  Shafter,  the  foreman  of  the  defendants,  who  gave 
directions  to  Connolly,  the  foreman  of  Mulry  &  Son,  who  then 
instructed  their  employees.  Mitchell,  the  individual  charged  with 
the  act  or  acts  which  caused  the  death  of  plaintiff's  intestate,  was  in 
the  employ  of  the  defendants,  and  on  the  day  in  question  was 
directed  to  carry  a  mortar  or  cement  tub  up  a  ladder  to  a  scaffold 
above  where  the  plaintiff's  intestate  was  at  work.  The  tub  weighed 
from  fifty  to  sixty  pounds,  and  Mitchell  was  charged  by  a  fellow- 
workman,  while  on  his  way  to  the  ladder,  to  be  "  very  careful." 
The  foot  of  the  ladder  was  not  secured,  and  the  top  rested  against  a 
swinging  scaffold  or  platform.  As  Mitchell  reached  the  top,  carry- 
App.  Div.— Vol.  LIX.        29 
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ing  the  tub  upon  his  right  shoalder,  it  came  in  contact  with  an  iron 
girder  or  projecting  brickwork,  and  coincident  with  the  collision 
the  bottom  of  the  ladder  slipped  several  feet  and  the  tub  fell  upon 
and  killed  the  plaintiff's  intestate. 

At  the  close  of  plaintiffs  evidence  the  defendant  moved  to  dis- 
miss the  complaint  on  the  ground  that  no  negligence  had  been 
shown  on  the  part  of  the  defendant,  and  the  court  granted  the 
motion. 

There  is  no  question  upon  tlie  evidence  in  tliis  case  respecting  the 
negligence  of  fellow-servants,  as  the  deceased  and  the  person  who 
caused  the  accident  were  servants  of  different  masters,  and  con- 
sequently not  coservants.  {Johnson  v.  Netherlands  American  S. 
N.  Co.,  132  N.  Y.  576 ;  Butler  v.  Townaend,  126  id.  105 ;  Sanford 
V.  Standa/rd  Oil  Co.,  118  id.  571.)  Neither  is  there  any  question 
respecting  the  absence  of  contributory  negligence,  as  it  appears  by 
the  evidence  that  the  decedent  was  where  he  had  a  right  to  be, 
and  had  no  reason  to  expect  that  the  tub  would  fall  upon  his  head. 

The  only  question,  therefore,  presented  by  this  appeal  is  whether 
the  jury  would  have  been  justified  in  finding  that  the  defendants' 
servant  was  negligent.     The  burden  was  upon  the  plaintiff  to  make 
it  appear  so,  and  if  from  the  evidence  men  of  ordinary  prudence 
and  discretion  might  differ  as  to  the  character  of  his  acts,  or  if  the 
inference  to  be  drawn  from,  or  the  significance  to  be  attached  to, 
the  testimony  is  doubtful,  the  question  is  one  of  fact  for  the  jury. 
{Hays  V.  Miller,  70  N.  Y.  112 ;  Nolan  v.  BrooTdyn  City  <J&  Newtoum 
R.  R,  Co,,  87  id.  63.)    About  the  facts  there  was  neither  dispute  nor 
contention,  and  the  inquiry,  therefore,  is  whether,  measuring  them 
by   this  rule,   a  question  was  raised   which  ought   to  have  been 
submitted  to  the  jury. 

We  think  the  evidence  on  the  part  of  the  plaintiff  and  the  infer- 
ences fairly  deducible  from  it  permitted  the  conclusion  that  the 
accident  was  caused  by  the  negligence  of  the  defendants'  servant 
in  ascending,  with  a  heavy  burden,  a  ladder  placed  and  supported 
as  this  one  appears  to  have  been,  and  in  permitting  the  tub  to  col- 
lide with  the  girder  or  projecting  brickwork  with  so  much  force  as 
to  cause  the  ladder  to  slip  or  to  knock  the  tub  from  his  shoulder. 

It  matters  not  whether  the  collision  with  the  girder  or   other 
obstacle  forced  the  tub  from  Mitchell's  shoulder  or  whether    he 
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dropped  it  involuntarily  under  the  influence  of  pressing  danger,  as 
claimed  by  the  respondents ;  for  in  either  event  the  jury  might  very 
reasonably  have  concluded  that  the  fall  was  the  proximate  con- 
sequence of  Mitchell's  failure  to  exercise  proper  care  in  ascending 
the  ladder,  or  to  avoid  contact  with  the  girder  above  him,  or  of 
both  of  said  causes. 

If  the  intervening  agency  of  another,  acting  under  his  best  judg- 
ment, will  not  relieve  a  defendant  charged  witli  the  original  act  of 
negligence  {Lowery  v.  Manhattaii  H.  Co,,  99  N.  T.  158),  much 
less  would  an  involuntary  act  of  the  defendants'  servant  relieve 
them  from  the  consequence  of  an  injury  caused  by  his  negligence. 
In  all  cases  where  the  defendant  has  been  held  exempt,  it  appeared 
that  the  involuntary  act  causing  the  injury  was  in  no  sense  trace- 
able to  his  wrongful  or  negligent  conduct. 

We  do  not  think  it  can  bo  said  in  any  just  sense  that  the  fall  of 
the  tub  was  the  proximate  cause  of  the  injury.  A  proximate  cause 
is  the  efficient  cause,  and  one  that  necessarily  sets  the  other  causes 
in  operation.  It  is  not  always  the  cause  nearest  in  time  and  place  to 
the  accident,  for  that  is  sometimes  merely  incidental  to  a  superior 
or  controlling  agency.  It  is  only  when  causes  are  independent  of 
each  other  that  the  nearer  is,  of  course,  to  be  charged  with  the 
disaster.    {The  G.  R.  Booth,  171  U.  S.  450.) 

From  the  facts  established  by  the  evidence,  and  from  the  circum- 
stances surrounding  the  occasion,  it  appears  that  the  efficient,  and, 
therefore,  proximate,  cause  of  the  death  of  plaintiffs  intestate,  was 
the  act  of  Mitchell  in  ascending  the  ladder  and  permitting  the  tub 
to  collide  with  the  girder  or  brickwork,  which  it  may  be  assumed 
caused  the  ladder  to  slip  and  the  tub  to  fall  upon  and  kill  the  plain- 
tiffs intestate,  as  there  is  no  reason  to  suppose  or  believe  that  with- 
out the  operation  of  this  cause  the  accident  would  have  occurred. 
However  this  might  be,  it  cannot  be  said  that  such  a  conclusion  is 
destitute  of  justification,  or  that  the  jury  would  not  have  drawn  that 
inference. 

We  think,  therefore,  that  the  dismissal  of  the  complaint  was 
error,  for  which  the  judgment  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred,  except  Woodward,  J.,  who  read  for  affirmance. 
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WooDWAKD,  J.  (dissenting) : 

Giving  to  the  plaintiff  the  most  favorable  view  which  may  be 
taken  of  the  evidence,  the  rule  to  which  she  is  entitled  upon  a  non- 
suit, I  am  unable  to  discover  anything  in  the  facts  which  would 
warrant  any  other  disposition  than  that  made  by  the  learned  court 
below.  The  plaintiff's  theory  of  tlie  case  is  that  on  the  14th  day 
of  December,  1S99,  her  intestate  was  in  the  employ  of  Thomas 
U^  4  8o,C  ..X^n.  who  we«  ..H^  in  ILg  o..  dW 
and  bringing  in  loam  to  the  basement  of  a  building  in  the  course  of 
construction  at  the  corner  of  Bank  and  Washington  streets,  and  that 
while  so  employed  a  tub,  carried  upon  the  shoulders  of  one  of  the 
defendants'  servants,  who  was  mounting  a  ladder,  fell  upon  the  plain- 
tiff's intestate,  producing  death.  It  is  urged  that  this  tub,  being  in  the 
control  of  def endants'servants,  and  falling  upon  one  who  was  not  a  fel- 
low-servant, and  who  was  lawfully  within  the  building,  brings  the  case 
within  the  rule  which  requires  the  defendant  to  assume  the  burden  of 
explaining  the  accident,  but  the  evidence  fails  to  support  the  theory 
on  which  the  case  is  predicated.  There  is  no  evidence  which  would 
justify  a  jury  in  reaching  the  conclusion  that  the  plaintiff's  intestate 
was,  at  the  time  of  the  accident,  in  the  employ  of  Thomas  Mulry 
&  Son.  No  member  of  this  firm  is  called  ;  no  one  testifies  to  the 
fact.  There  is  some  evidence  that  the  deceased  had  a  time  book  in 
his  pocket  at  the  time,  and  that  he  had,  at  other  periods,  kept  the 
time  of  some  of  the  men  employed  by  this  firm,  but  the  time  book 
is  not  shown  to  have  been  the  book  belonging  to  the  alleged 
employers ;  it  is  not  produced  in  evidence,  and  the  most  that  can 
be  said  is  that  the  jury  might  have  guessed  that  he  was  employed 
in  the  manner  claimed.  The  allegation  of  the  complaint  upon  this 
point  is  that  at  the  time  of  the  accident  ^^  the  said  James  Monahan 
was  lawfully  and  prudently  in  or  about  the  basement  of  said  struc- 
ture below  said  servant  and  ladder,"  and  the  defendants  answer  that 
as  to  this  they  have  no  knowledge  or  information  sufficient  to  form 
a  belief,  and  the  plaintiff  has  not  afforded  the  evidence  to  support 
the  complaint.  So  far  as  we  have  information  it  is  not  at  all  certain 
that  the  plaintiff's  intestate  was  lawfully  upon  the  premises ;  that  he 
was  not  a  fellow-servant  of  the  person  whose  alleged  negligence 
caused  the  accident,  or  that  the  defendants  owed  him  any  duty 
whatever.    The  accident  happened,  not  to  one  in  the  highway,  but 
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to  one  upon  private  premises,  and  the  defendants  owed  him  no  duty 
unless  he  was  rightfully  there  {Zarmare  v.  Crovm  Point  Iron  Co.^ 
101  N.  T.  391),  and  in  such  a  position  as  to  give  some  notice  to  the 
defendants  and  their  servants  of  his  presence.     So  far  as  the  evi- 
dence diBcloses,  he  may  have  been  a  mere  trespasser.    He  is  not  men- 
tioned  in  the  testimony  as  having  been  present  until  the  very  moment 
of  the  accident,  and  the  only  evidence  bearing  upon  his  right  to  be 
there  is  found  in  the  testimony  of  persons  who  had  known  of  his 
having  been  employed  by  Thomas  Mulry  &  Son,  and  the  fact  that 
a  time  book,  not  shown  to  belong  to  any  one  in  particular,  was  found 
in  the  coat  pocket  of  deceased  after  his  death.     Neither  the  fore- 
man nor  any  member  of  the  firm  of  Thomas  Mulry  &  Son  is  called 
in  support  of  the  complaint,  nor  is  any  reason  suggested  why  they 
were  not  called.     The  gravamen  of  the  action  is  the  alleged  negli- 
gence of  the  defendants,  through  their  servants,  and  negligence 
which  will  entitle  the  plaintiff  to  recover  is  the  disregard  of  some 
duty  which  the  defendants  owed  to  her  intestate.     In  the  absence 
of  evidence  to  show  that  the  plaintiff's  intestate  was  not  a  mere  tres- 
passer, the  plaintiff  has  failed  to  show  that  the  defendants  owed  him 
any  degree  of  care ;  and  even  if  the  action  of  Mitchell,  defendants' 
servant,  was  negligent  as  to  those  lawfully  in  the  building,  it  can- 
not avail  this  plaintiff.     She  is  required  to  show  by  a  preponderance 
of  evidence  that  the  defendants  owed  her  intestate  some  duty  which 
they  havie  failed  to  discharge,  and  she  has  gone  no  farther  in  this 
direction  than  to  show  that  her  intestate  was  killed  while  in  the 
basement  of  the  building  which  the  defendants  admit  they  were 
constructing.     While  the  jury  might  speculate  upon  the  probability 
that  plaintiff's  intestate  was  lawfully  within  the  building  under  cir- 
cumstances which  imposed  the  duty  of  exercising  reasonable  care 
upon  the  part  of  the  defendants  not  to  do  him  an  injury,  there  is  no 
adequate  legal  evidence  of  this  essential  fact,  and  the  reiterated  rule 
found  in  the  case  of  LoAdlww  v.  Sdge  (158  N.  Y.  Y3, 97),  tliat "  there 
must  be  sufficient  proof  to  sustain  the  claim  of  the  party  upon  whom 
the  onus  rests,  and  that  mere  conjecture,  surmise,  speculation,  bare 
possibility  or  a  mere  scintilla  of  evidence  is  not  enough,"  forbids  that 
the  plaintiff  should  be  allowed  to  submit  her  evidence  to  the  jury. 
But  was  the  defendants'  servant  guilty  of  negligence,  assuming 
the  plaintiff's  intestate*  to  have  been  in  a  position  demanding  the 
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exercise  of  reasonable  care  on  the  part  of  defendants  toward  him  ? 
The  evidence  dhows  that  there  was  a  ladder  leading  from  a  lower 
floor  or  foundation  to  a  platform  above.  There  is  nothing  to  indi- 
cate whether  this  ladder  was  put  in  place  by  the  defendants  or  by 
some  of  the  other  persons  employed  about  the  building ;  there  is  no 
evidence  of  any  lack  of  care  in  the  construction  of  the  ladder,  nor  of 
any  defect  in  the  materials,  nor  does  it  appear  that  any  precautions, 
usually  taken  to  insure  the  safety  of  ladders  used  as  this  one  was 
being  used,  were  neglected.  There  is  no  evidence  that  it  was  negli- 
gent for  a  laborer  to  undertake  to  climb  this  ladder  with  a  tub  upon 
his  shoulder.  On  the  contrary,  the  inference  may  be  gathered 
from  the  evidence  that  this  was  customary  in  the  carrying  on 
of  the  work  of  construction,  the  tub  being  used  for  carrying 
or. containing  the  cement  required  in  laying  up  the  walls.  It 
is  clear  then  that  no  negligence  has  been  shown  on  the  part  of 
Mitchell,  the  defendants'  servant,  up  to  the  time  tliat  he  reached 
the  top  of  the  ladder.  At  this  point  the  tub  came  in  contact  with 
some  part  of  the  building,  though  whether  with  sufficient  force  to 
produce  the  accident  does  not  appear,  the  foot  of  the  ladder  slipped 
and  Mitchell,  to  save  himself  from  a  fall,  let  go  of  the  tub  and 
grabbed  hold  of  a  pipe  or  some  other  projection  near  at  hand,  while 
the  witness  put  his  foot  against  the  ladder  to  prevent  its  coming 
down.  The  tub  in  falling  struck  plaintifiPs  intestate  on  the  head, 
killing  him.  Clearly,  within  the  rule  recognized  and  approved  in 
Laidlay)  v.  Sage  {8upra\  Mitchell  cannot  be  said  to  have  been 
negligent  in  dropping  the  tub,  under  the  circumstances.  It  is  not 
even  shown  on  the  part  of  the  plaintiff  that  Mitchell  had  any  reason 
to  believe  that  plaintiff's  intestate  was  present,  or  in  any  danger 
from  the  falling  of  the  tub,  and,  if  he  had,  the  law  recognizes  the 
right  of  self-preservation,  and  asserts  the  doctrine  that  where  it  is  a 
question  whether  one  of  two  men  shall  suffer,  each  is  justified  in 
doing  the  best  he  can  for  himself.  {Laidlaw  v.  Sage^  158  N.  Y. 
90,  and  authorities  there  cited.)  This  is  not  a  case  of  the  unex- 
plained falling  of  some  missile  within  the  control  of  the  defendants. 
The  entire  matter  is  fully  explained,  in  so  far  as  the  direct  cause  of 
the  accident  is  concerned,  and  there  is  no  evidence  to  show  that  the 
defendants,  or  their  servants,  neglected  any  duty  which  they  owed 
to  this  plaintiff's  intestate,  or  that  they  or  their  servants  acted  in  a 
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careless  or  reckless  manner  in  performing  the  work  for  which  we 
may  assume  they  were  under  contract.  Under  the  circumstances 
disclosed  by  the  plaintiff's  evidence  there  was  no  case  for  the  jury, 
and  the  case  was  properly  disposed  of  by  the  trial  court. 

The  judgment  and  order  appealed  from  should  be  aflSrmed,  with 
costs. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


The  PiX)PLE  OF  the  State  op  New  York,  Eespondent,  v.  Patrick 

McCarthy,  Appellant. 

County  Court  of  Queens  county — jurudUtion  of  to  try  a  person  indicted  for  a  mie- 
demeanor  where  no  proceeaings  Ticbve  been  had  in  the  Special  Semons, 

Section  1406  of  the  charter  of  the  city  of  New  York  (Laws  of  1807,  chap.  878) 
confers  upon  the  Courts  of  Special  Sessions  of  that  city  "  exclusive  jurisdiction 
to  hear  and  determine  all  charges  of  misdemeanors  committed  within  the  city 
of  New  York.  *  *  *  The  said  courts  shall,  however,  he  divested  of  juris- 
diction to  proceed  with  the  hearing  and  determination  of  any  charge  of  misde- 
meanor in  either  of  the  following  cases :  JF^rst.  If,  hefore  the  commencement 
of  the  trial  in  said  court  of  any  person  accused  of  a  misdemeanor,  a  grand  jury 
shall  present  an  indictment  against  the  same  person  for  the  same  offense." 

Held,  that  this  section  did  not  deprive  the  County  Court  of  Queens  county  of 
jurisdiction  to  try  a  person  indicted'  by  the  grand  jury  of  that  county  for  the 
crime  of  keeping  a  disorderly  house  in  the  borough  of  Queens,  although  no 
proceedings  had  been  previously  instituted  against  the  accused  in  the  Court  of 
Special  Sessions. 

Appeal  by  the  defendant,  Patrick  McCarthy,  from  a  judgment 
of  the  County  Court  of  Queens  county  in  favor  of  the  plaintiff, 
rendered  on  the  25th  day  of  May,  1900,  convicting  the  defendant 
of  the  crime  of  keeping  a  disorderly  house. 

Charles  Haldane^  for  the  appellant. 

G.  A.  Gregg^  for  the  respondent. 

€k)ODBioH,  P.  J. : 

The  defendant  was  indicted  by  the  grand  jury  of  Queens  county, 
of  its  own  motion,  in  April,  1900,  for  keeping  a  disorderly  house  in 
the  first  ward  of  the  borough  of  Queens,  and  was  tried  and  con* 
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yicted  under  the  indictment  in  the  County  Court  of  Queens  county. 
He  moved  in  arrest  of  judgment  on  the  ground,  among  others : 
"  2.  That  the  County  Court,  Queens  County,  had  no  authority  or 
jurisdiction  to  inquire  into  the  charge  or  charges  for  which  the 
defendant  was  convicted  by  indictment  in  the  first  instance,  and 
before  a  charge  or  complaint  was  made  to  a  city  magistrate.  That 
the  Court  of  Special  Sessions  of  the  Second  Division  of  the  City  of 
New  York  had  exclusive  jurisdiction  in  the  first  instance  to  hear 
and  determine  the  charges  contained  in  said  indictment."  The 
motion  being  denied,  the  defendant  appeals  to  this  court. 

The  decision  must  turn  upon  the  construction  to  be  given  to  sec- 
tion 1406  of  the  Greater  New  York  charter  (Laws  of  1897,  chap. 
378),  which  section  is  substantially  and  mutatis  mutcmdis  a 
re-enactment  of  section  14  of  chapter  601  of  the  Laws  of  1895. 
The  section  is  found  in  chapter  20,  title  3,  of  the  charter,  which 
creates  Courts  of  Special  Sessions  in  the  city  with  two  divisions, 
the  first  for  the  boroughs  of  Manhattan  and  The  Bronx,  and  the 
second  for  the  boroughs  of  Brooklyn,  Queens  and  Richmond. 

Section  1406  confers  upon  these  Courts  of  Special  Sessions 
^^  exclusive  jurisdiction  to  hear  and  determine  all  charges  of  mis- 
demeanors committed  within  the  city  of  New  York.  *  *  * 
The  said  courts  shall,  however,  be  divested  of  jurisdiction  to  pro- 
ceed with  the  hearing  and  determination  of  any  charge  of  misde- 
meanor in  either  of  the  following  cases :  First.  If,  before  the  com- 
mencement of  the  trial  in  said  court  of  any  person  accused  of  a 
misdemeanor,  a  grand  jury  shall  present  an  indictment  against  the 
same  person  for  the  same  offense." 

The  defendant's  contention  is  that  the  language  of  the  Ist  sub- 
division of  section  1406  must  be  restricted  to  cases  where  proceed- 
ings have  been  already  instituted  in  the  Court  of  Special  Sessions^ 
and  that  the  section  was  intended  to  provide  for  a  stay  of  such  pro- 
ceedings. His  counsel  refers  to  the  language  of  the  2d  subdi* 
vision,  which  authorizes  a  stay  of  proceedings  in  the  Special  Ses- 
sions, but  this  2d  subdivision  relates  to  an  entirely  different 
condition  from  that  mentioned  in  the  1st  subdivision.  The  1st 
relates  to  the  power  and  action  on  the  part  of  the  people,  while  the 
2d  relates  to  actions  on  the  part  of  the  defendant,  and  provides 
that  where  proceedings  on  charges  have  been  actually  commenced 
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in  the  Court  of  Special  Sessions,  a  justice  of  the  Supreme  Court 
and  certain  other  judges  may  certify  that  it  is  reasonable  that  such 
charge  shall  be  proceeded  with  by  indictment,  whereupon  the  justice 
may  order  a  stay  of  proceedings  in  the  Court  of  Special  Sessions. 

The  absence  of  such  language  in  the  1st  subdivision  clearly  dif- 
ferentiates the  two  subdivisions.  The  1st  is  general  and  sweeping, 
and  works  a  divestiture  of  the  jurisdiction  of  the  Special  Sessions, 
where  at  any  time  before  the  commencement  of  a  trial  in  the 
Special  Sessions  a  grand  jury  presents  the  indictment. 

This  is  in  accord  with  the  long-established  functions  of  the  grand 
jury  which  existed  at  common  law  from  time  immemorial.  The 
power  of  indictment  finds  expression  in  section  252  of  the  Code  of 
Criminal  Procedure,  which  is  merely  declaratory  of  the  common 
law.  That  section  provides  that  the  grand  jury  has  power,  and  it 
is  made  their  duty,  to  inquire  into  all  crimes  committed  or  triable 
in  the  county,  and  to  present  them^  to  the  court.  Section  1406, 
subdivision  1,  of  the  charter  is  not  inconsistent  with  this  power. 
It  is  in  exact  accord  therewith.  To  hold  otherwise  would  infringe 
the  jurisdiction  of  the  Supreme  Court  as  established  in  the  Consti- 
tution.   (Art.  6,  §  1.) 

There  was  no  error  in  the  denial  of  the  motion  in  arrest  of  judg- 
ment, and  the  judgment  of  conviction  should  be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 


The  People  op  the  State  of  New  York  ex  rel.  Joseph  A.  Bubr, 
ss  Executor  and  Trustee  under  the  Last  Will  and  Testament  of 
Jakes  Kodwell,  Deceased,  Appellant,  v.  Thomas  L.  FErrNEE 
and  Others,  Constituting  the  Board  of  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  Respondents. 

Asaessment  against  one  **  as  executor  and  trustee**  —  it  need  not  specify  the  amount 
JiM  €ts  executor  and  as  trustee  in  each  of  several  trust  funds. 

Where  the  executor  of  a  wiU  la  also  the  trustee  of  three  separate  trusts  created  by 
tbe  wiU  and  holds  several  funds,  one  as  executor  and  one  as  trustee  for  each 
trust,  an  assessment  against  him  "as  executor  and  trustee"  for  an  aggregate 
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amount  which  he  admits  holding  in  those  capacities,  is  not  illegal  because  of 
the  failure  of  the  assessors  to  levy  three  separate  assessments  against  him  as 
trustee  of  the  trust  funds,  and  a  fourth  separate  assessment  against  him  as 
executor. 

Appeal  by  the  relator,  Joseph  A.  Burr,  as  executor  and  trustee 
under  the  last  will  and  testament  of  James  Rodwell,  deceased,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  13th  day  of  February,  1901,  dismissing  a  writ  of  certiorari 
theretofore  issued  to  review  an  assessment  upon  personal  property 
made  against  the  relator. 

Joseph  A,  Burr  [Bobert  H.  Wilson  with  him  on  the  brief],  for 
the  appellant. 

Oeorge  S.  Colema/n,  for  the  respondents. 

Woodward,  J. : 

This  is  a  proceeding  under  the  provisions  of  the  General  Tax 
Law  (Laws  of  1896,  chap.  908)  to  review  an  assessment  for  taxation 
of  personal  property  in  the  hands  of  the  relator  for  the  year  1900. 
Upon  the  hearing  of  the  matter  the  writ  was  dismissed  on  the 
ground  that  the  statute  had  beqn  substantially  complied  with,  and 
from  the  order  entered  appeal  comes  to  this  court. 

The  facts  appear  to  be  that  the  relator  is  the  executor  of  the  last 
will  and  testament  of  James  Kodwell,  deceased,  and  also  the  trustee 
of  three  separate  and  distinct  trusts  created  by  said  will.  When 
the  books  of  the  annual  record  of  assessed  valuations  of  real  and 
personal  estate  in  the  borough  of  Brooklyn  were  opened  for  the 
year  1900,  an  assessment  appeared  thereon  against  the  relator,  as 
executor  and  trustee  of  the  estate  of  James  Rodwell,  for  $20,000. 
The  relator,  during  the  time  allowed  by  law,  filed  an  application  for 
the  cancellation  of  said  assessment,  upon  the  grounds  that  he  was 
advised  and  believed  that  '^  the  said  assessment  is  illegal  and  void, 
and  I  request  that  the  same  shall  be  canceled  for  the  following 
reason  —  namely,  that  it  does  not  comply  with  the  provisions  of  the 
law  relative  to  assessment  in  that  the  property  which  I  hold  as 
executor  of  the  said  estate  is  not  separately  assessed  from  that  which 
I  hold  as  trustee  of  the  said  estate,  and  the  property  which  I  hold 
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as  such  trustee,  being  separated  into  three  separate  and  distinct 
tmsts,  the  particular  trast  with  respect  to  which  the  assessment  was 
intended  to  be  made  is  not  mentioned,  and  it  will  be  impossible  to 
determine  to  which  of  the  said  trust  estates  the  said  assessment 
applies  or  how  much  of  it  applies  to  property  held  by  me  as  execu- 
tor and  how  much  to  property  held  by  me  as  trustee."  There  is  no 
suggestion  that  there  is  an  overvaluation  ;  the  relator  admits  having 
in  his  possession,  either  as  executor  or  trustee,  about  $23,000,  and 
he  intimates,  without  stating,  that  some  portion  of  this  sum  is 
exempt  from  taxation.  He  has  not,  however,  afforded  any  evidence 
of  such  a  fact,  or  attempted  to  show  what  proportion  may  be 
exempt,  and  his  whole  contention  is  based  upon  the  alleged  illegal 
assessment. 

Section  8  of  the  General  Tax  Law  provides  that  "  Every  person 
shall  be  taxed  in  the  tax  district  wliere  he  resides  when  the  assess- 
ment for  taxation  is  made,  for  all  personal  property  owned  by  him, 
or  under  his  control  as  agent,  trustee,  guardian,  executor  or  adminis- 
trator," and  section  32  provides  that  "  If  a  person  holds  taxable 
property  as  agent,  trustee,  guardian,  executor  or  administrator,  he 
shall  be  assessed  therefor  as  such,  with  the  addition  to  his  name  of 
his  representative  character,  and  such  assessment  shall  be  carried 
out  in  a  separate  line  from  his  individual  assessment."     Tlie  theory 
of  the  relator  is  that  he  having  set  apart  certain  suras  for  the  three 
several  trusts  provided  for  by  the  will  of  which  he  is  the  executor, 
it  was  incumbent  upon  the  commissioners  of  taxes  to  make  the 
assessment  against  him  as  the  trustee  of  each  of  the  several  trusts, 
as  well  as  executor  of  the  residuary  estate.    In  other  words,  he 
would  have  this  court  hold  that  the  assessment  against  the  taxable 
property  concededly  in  his  hands  as  executor  and  trustee,  should  be 
declared  illegal  and  void  for  no  other  reason  than  that  the  commis- 
sioners of  assessment  have  refused  to  enter  his  name  upon  the  rolls 
four  different  times,  three  of  them  as  trustee  of  the  separate  trust 
funds,  and  the  fourth  as  executor  of  the  remainder  of  the  estate. 
This  appears  much  like  an  effort  to  refine  a  statute  to  the  point  of 
impracticability,  and  such  a  construction  can  serve  no  purpose  con- 
templated by  the  law,  nor  is  it  necessary  to  protect  any  right  of  the 
taxpayer.     It  is  conceded  by  the  relator  that  he  is  both  an  executor 
and  a  trustee  of  the  estate  of  James  Bodwell ;  that  he  has  personal 
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property  of  such  estate  in  his  possession  or  control  to  the  amount  of 
$23,000 ;  and  the  assessment  roll  contains  the  name  of  the  relator, 
with  the  addition  ^^  of  his  representative  character,"  and  he  is  assessed 
$20,000.  It  certainly  cannot  be  necessary,  under  such  circumstances, 
for  the  commissioners  of  taxes  to  inquire  as  to  the  exact  status  of 
administration  of  the  estate  before  making  out  the  assessment  roll,  nor 
is  there  any  good  reason  why  the  assessment  should  be  declared  illegal 
and  void  because  the  assessment  does  not  divide  up  the  matter  in 
conformity  with  the  existing  trusts,  so  long  as  the  assessment  is 
against  the  person  who  is  actually  in  control  of  such  funds,  and  who 
is  designated  upon  the  rolls  by  the  addition  of  his  representative 
character.  If  the  trust  funds  had  been  set  apart,  and  were  in  the 
custody  and  control  of  a  third  party,  it  would  be  proper  for  the 
relator  to  show  this  fact,  and  the  commissioners  of  taxes  would  be 
in  a  position  to  correct  the  rolls  (§  36)  by  reducing  his  assessment. 
But  to  hold  that  the  law  intended  to  wholly  destroy  an  assessment, 
regular  in  form,  because  of  some  failure  to  properly  apportion  the 
several  trusts,  all  growing  out  of  a  single  will,  is  wholly  improbable. 
We  are  unable  to  distinguish  this  case,  in  principle,  from  People  ex 
rel.  Fikev.  Barker  (86  Hun,  283  ;  S.  C,  146  N.  Y.  404),  where  the 
court  lay  down  the  proposition  that,  "  if  the  representative  charac- 
ter of  the  relators  is  indicated  with  substantial  correctness,  the  stat- 
ute has  been  complied  with,  and  the  fact  that  the  description  is 
inartificial  and  without  legal  nicety  does  not  vitiate  the  assessment. 
Tax  laws  are  not  to  be  treated  as  nicely-laid  traps  to  snare  unwary 
assessors,  but  should  be  upheld,  and  the  acts  of  public  officers  under 
them  sustained  where  there  has  been  a  substantial  compliance  with 
all  the  requirements  designed  for  the  protection  of  the  taxpayer." 
In  the  case  now  before  us  there  has  been  a  full  compliance  with  all 
of  the  provisions  necessary  for  the  protection  of  the  taxpayer ;  the 
relator  is  not  called  upon  to  pay  taxes  upon  any  property  not  in  his 
possession  or  under  his  control  either  as  an  executor  or  trustee  of 
the  estate;  his  name  is  entered  upon  the  roll,  accompanied  by  a 
description  of  his  representative  character ;  he  is  in  a  position  to 
reimburse  himself  from  the  funds  within  his  control,  and  the  sug- 
gestion that  he  may  not  be  able  to  determine  the  exact  portion  to  be 
borne  by  the  several  trust  funds  is  hardly  a  sufficient  justification 
for  this  court  to  wipe  out  the  record  of  a  $20,000  assessment. 
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There  is  no  question  that  the  State  and  municipality  are  entitled  to 
collect  taxes  upon  this  amount  of  property  in  the  hands  of  the  rela- 
tor, and  we  are  convinced  that  reason  and  authority  demand  the 
affirmance  of  the  order  appealed  from. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred,  except  Jbnks,  J.,  absent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Mabt  J.  Newell,  Bespondent,  v.  The  Town  of  Stony  Point, 

Appellant 

Negligence — ivjutyfrcm  a  wagon  etriking  a  stone  on  a  hiU,  and  th/rowing  otU  the 
occupant — proof  as  to  care — tohat  part  of  the  road  constitutes  the  highway. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
in  consequence  of  the  dangerous  condition  of  a  highway  in  the  defendant  town, 
the  evidence  tended  to  show  that  such  condition  of  the  highway  had  existed 
for  several  months  and  that  the  highway  commissioner  was  notified  thereof,  but 
that  no  work  was  done  upon  the  road  during  the  year  in  which  the  accident 
happened;  that  on  the  occasion  of  the  accident  the  plaintiff  was  riding  along 
the  highway  with  her  husband  in  a  platform  spring  wagon  drawn  by  a  gentle 
horse;  that  they  were  driving  down  a  steep  hill  and  that  the  husband  had 
applied  the  brake;  that  the  plaintiff  was  sitting  on  the  seat  with  him  looking 
ahead  when  a  wheel  on  the  husband's  side  of  the  wagon  struck  a  stone  and  she 
was  pitched  forward;  that  before  she  could  recover  herself,  the  wagon  struck 
a  second  stone  and  she  was  thrown  to  the  ground  and  injured. 

SM,  that  the  inference  that  the  plaintiff  was  exercising  a  reasonable  degree  of 
care  might  be  drawn  from  the  circumstances,  although  there  was  no  direct 
testimony  to  that  effect. 

The  traveled  portion  of  a  highway  is  not  confined  to  the  part  actually  used  by 
vehicles  the  greater  portion  of  the  time,  but  includes  that  part  which  is  held 
open  to  the  public  as  a  highway  and  which  is  used  in  passing  other  teams. 

Appeal  by  the  defendant,  The  Town  of  Stony  Point,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Bockland  on  the  11th  day  of 
June,  1900,  upon  the  verdirjt  of  a  jury,  and  also  from  an  order 
bearing  date  the  18th  day  of  May,  1900,  and  entered  in  said  clerk's 
office,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 
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WiUia7ii  McCauley^  Jr.^  for  the  appellant. 

Clinton  F.  Ferris j  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  seeks  to  recover  for  personal  injuries  sustained 
through  the  alleged  negligence  of  the  defendant  in  the  care  and 
maintenance  of  a  (iertain  highway  in  the  town  of  Stony  Point. 
There  was  evidence  from  which  the  jury  might  find  that  the  par- 
ticular highway  was  known  to  be  in  a  dangerous  condition  for  a 
period  of  some  months  before  the  happening  of  the  accident  com- 
plained of ;  that  the  highway  commissioner  was  notified  of  the  fact 
and  promised  to  make  repairs,  but  that  no  work  was  done  upon  the 
road  during  the  year  in  which  the  accident  happened.  The  plain- 
tiff, a  woman  about  forty-three  years  of  age,  married  and  the  mother 
of  a  family,  was  riding  along  this  highway  with  her  husband  in  a 
platform  spring  wagon,  drawn  by  a  single  horse.  They  were  driv- 
ing down  hill,  the  road  was  steep,  and  the  husband  had  applied  the 
brake  to  the  wheel.  She  was  sitting  on  the  seat  with  him,  looking 
ahead,  when  the  wheel  on  the  husband's  side  of  the  wagon  struck  a 
stone  and  she  was  pitched  forward.  Before  she  could  gather  herself 
up  the  wagon  struck  a  second  stone,  and  she  was  thrown  to  the 
ground  and  severely  injured  in  her  foot,  side,  back,  etc.  At  least 
this  is  the  evidence  on  the  part  of  the  plaintiff,  and,  if  the  jury 
believed  the  testimony,  it  was  justified  in  concluding  that  such  were 
the  facts.  The  learned  trial  court  charged  the  jury,  without  excep- 
tion on  the  part  of  the  defendant,  that  the  negligence  of  the  hus- 
band in  driving,  if  such  there  was,  could  not  be  imputed  to  the 
plaintiff,  and  the  jury  might  draw  the  inference  from  the  testimony 
that  the  plaintiff  was  exercising  that  reasonable  degree  of  care 
which  the  law  demands  in  sitting  quietly  upon  the  seat  with  her 
husband  and  riding  down  this  public  highway  which  other  people 
were  in  the  habit  of  using.  While  it  is  true  that  the  burden  is  upon 
the  plaintiff  to  establish  that  she  was  exercising  a  reasonable  degree 
of  care,  this  may  be  gathered  from  the  facts  and  circumstances  dis- 
closed by  the  evidence  and  need  not  be  direct  testimony  that  she 
was  using  such  degree  of  care.  When  she  had  described  the  cir- 
cumstances of  the  accident,  the  character  of  the  wagon,  the  fact  that 
the  horse  was  gentle  and  had  never  run  away,  that  the  husband  had 
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applied  the  brake,  etc.,  the  inference  may  fairly  be  drawn  that  she 
had  exercised  the  degree  of  care  demanded  of  her  under  the 
circumstances. 

There  is  no  merit  in  the  suggestion  made  by  the  defendant  that 
it  is  not  liable,  because  the  stones  on  which  the  wagon  struck  were 
outside  of  the  traveled  portion  of  the  highway.  The  traveled  por- 
tion of  a  highway  is  not  confined  to  the  part  actually  used  the 
greater  portion  of  the  time  by  vehicles,  but  is  that  part  which  is 
held  open  to  the  public  as  a  highway,  and  which  is  used  in  passing 
other  teams.  There  can  be  no  question  as  to  the  duty  of  the 
defendant  to  keep  such  open  way,  over  which  it  has  assumed  to 
exercise  control,  in  a  reasonably  safe  condition  for  travel,  taking 
into  account  the  circumstances  of  the  road  and  its  surroundings. 

The  verdict  for  $1,000,  in  view  of  the  proof,  is  not  excessive 
within  the  rules  recognized  by  this  court.  There  is  nothing  to  indi- 
cate  that  the  jury  acted  from  improper  motives  or  from  a  mistaken 
view  of  the  facts,  and  where  reasonable  men  might  disagree  it  is 
peculiarly  a  question  for  a  jury  to  determine,  and  their  verdict  is 
conclusive  upon  this  court. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
cc^ts. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Andrew  Mowbray,  Respondent,  v.  The  Brooklyn  Heights  Rail- 
road Company,  Appellant. 

Jfegliffenee — eoUinan  at  a  street  crossing,  bettoeen  a  wagon  and  a  street  car,  injuring 

the  driver  of  the  wagon  —  verdict  not  excessive. 

In  an  action  to  recover  damages  for  porsonal  injuries  sustained  by  the  plaintiff 
wbOe  driying  a  team  attached  to  a  light  covered  carriage  across  a  iftrcet  on 
which  the  defendant  maintained  a  double-track  street  railroad,  the  evidence 
tended  to  show  that  the  accident  occurred  at  a  street  intersection  and  that  the 
plaintiff  was  driving  at  a  slow  pace,  and  when  within  about  8  or  10  feet  of 
the  first  track  saw  at  a  distance  of  from  175  to  200  feet  a  car  on  the  second 
track  approaching  the  intersection  at  a  rapid  rate;  that  as  his  horse  reached  the 
second  track,  he  looked  again  and,  seeing  that  the  car  was  approaching  lum 
Tery  fast,  struck  the  horse  with  the  whip  but  was  unable  to  pass  over  the  track 
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in  safety,  the  car  striking  the  rear  wheel  of  the  carriage  and  causing  him  to 
receive  the  injuries  of  which  he  complained. 

EM,  that  the  plaintiff  had  not  been  guilty  of  contributory  negligence,  as  matter 
of  law,  and  that  a  judgment  in  his  faror  should  be  sustained; 

That  as  it  appeared  that  the  plaintiff,  who  was  about  fifty  years  old  at  the  time 
of  the  accident,  has  been  permanently  injured  and  that  his  condition  had  been 
growing  progressively  worse  since  the  accident,  and  that  he  had  contracted 
doctors'  bills  aggregating  $600,  a  verdict  for  $3,500  was  not  excessive. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
10th  day  of  January,  1900,  upon  the  verdict  of  a  jury  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  5th  day  of  February, 
1900,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

John  Z.  WeUsy  for  the  appellant. 

Charles  J,  Patterson^  for  the  respondent. 

"Woodward,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries,  allied 
to  have  been  sustained  through  the  negligence  of  the  defendant 
There  was  a  conflict  of  evidence  as  to  the  circumstances  surrounding 
the  accident,  but  if  we  accept  the  statement  most  favorable  to  the 
plaintiff,  who  has  the  verdict  of  a  jury,  there  can  be  no  doubt  of 
his  right  to  recover.  The  accident  occurred  at  the  intersection  of 
Fulton  and  Carlton  avenues  in  the  borough  of  Brooklyn.  The 
plaintiff  was  crossing  Fulton  avenue,  driving  a  team  attached  to  a 
light  covered  carriage.  He  was  driving  at  a  slow  pace,  described 
by  the  witnesses  as  a  "  jog,"  and  when  within  about  eight  or  ten 
feet  of  the  downtown  track  of  the  defendant's  railroad  he  looked  to 
the  westward  and  saw  defendant's  car  approaching  at  a  rapid  rate ; 
it  was  at  that  time  from  175  to  200  feet  distant,  and  was  approach- 
ing a  crossing  where  the  defendant  owed  the  duty  of  having  its  car 
under  control ;  the  plaintiff  continued  on  over  the  crossing ;  just  as 
his  horses  reached  the  uptown  track  he  looked  again ;  the  car  con- 
tinued to  approach  —  still  traveling,  as  he  says,  very  fast  —  upon 
the  uptown  track ;  at  this  point  he  reached  for  his  whip  and  struck 
the  horses  for  the  purpose  of  getting  out  of  the  way^  but  he  was  a 
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Kttle  too  late,  the  defendant's  car  striking  the  rear  wheel  of  the 
carriage,  throwing  the  plaintiff  ont  and  causing  the  injuries  com- 
plained of  in  this  action.  It  has  never  been  held  in  this  State,  so 
far  as  we  are  aware,  that  it  is  negligent,  as  a  matter  of  law,  for  a  per- 
son driving  upon  the  highways  to  attempt  to  cross  in  front  of  an 
advancing  car  under  the  circumstances  described  by  the  plaintiff  and 
his  witnesses,  and  it  was,  therefore,  a  question  of  fact  to  be  deter- 
mined by  the  jury.  The  rule  of  law  was  correctly  stated  by  the 
court  at  Trial  Term ;  there  was  no  exception  to  the  charge,  and  the 
verdict  of  the  jury  upon  this  point  is  conclusive.  (See  Weidinger 
V.  Third  Aventte  B.  B.  Co.^  40  App.  Div.  197.) 

We  are  unable  to  concur  in  the  suggestion  that  the  damages 
awarded  by  the  jury  are  excessive.  The  evidence  warrants  the  con- 
clusion that  the  plaintiff,  a  man  about  fifty  years  old  at  the  time  of 
the  accident,  has  been  permanently  injured ;  that  his  condition  has 
been  growing  progressively  worse  from  the  time  of  the  accident. 
He  has  contracted  doctor  bills  aggregating  nearly  $600,  and  a  ver- 
dict for  $3,500  is  not  so  unreasonable  as  to  warrant  this  court  in 
interposing  its  judgment  for  that  of  the  jury. 

We  do  not  discover  that  the  defendant  has  any  reason  to  complain 
of  the  ruling  of  the  court  in  reference  to  the  testimony  of  plaintiff's 
physicians  as  to  his  condition  at  the  time  of  the  trial.     The  motion 
to  strike  out  was  not  proper  at  the  time  it  was  made,  and  subse- 
quently one  of  plaintiff's  physicians  testified  as  to  the  nature  and 
extent  of  the  injuries  received  by  the  plaintiff  in  a  subsequent 
accident.     The  trial  court  instructed  the  jury  that  they  were  not  to 
take  into  consideration  any  injuries  sustained  by  the  plaintiff  in  the 
sabsequent  accident,  and  the  evidence  fully  disclosed  the  condition 
of  the  plaintiff  down  to  the  time  of  the  second  accident.     The  trial 
appears  to  have  been  conducted  with  due  regard  to  the  rights  of  the 
defendant,  and  the  judgment  should  be  affirmed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Jadg'ment  and  order  unanimously  affirmed,  with  costs. 

App.  Div.— Vol.  LIX.        31 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accoants  of 
EuPHEMiA  D.  Russell  and  James  R.  Hooo,  as  Executors,  etc.^ 
of  Jambs  Russell,  Deceased. 

EuPHEMiA  D.  Russell  and  James  R.  Hooo,  as  Executors,  etc.,  of 
James  Russell,  Deceased,  and  Others,  Appellants;  James  K. 
Black,  Ancillary  Administrator,  etc.,  of  Elizabeth  D.  Blaok^ 
Deceased,  Respondent. 

Will — equitable  canter  Hon  of  real  into  permmal  property — when  the  death  of  a  child 
rtferred  to  in  the  mU  i$  a  death  btfore  that  of  the  testator. 

An  intention  on  the  part  of  a  testator  to  effect  an  equitable  conversion  of  his  real 
estate  into  personal  property  may  be  found  either  from  a  positive  direction  for 
such  a  conversion  or  from  an  absolute  necessity  to  sell  the  real  property  in  order 
to  carry  out  the  provisions  of  the  will  or  from  such  blending  of  the  real  and 
personal  estate  by  the  testator  in  the  will  as  clearly  to  show  an  intention  to  cre- 
ate a  fund  out  of  both  the  real  and  personal  estate  and  to  bequeath  the  fund 
as  money. 

The  will  of  a  testator  provided: 

**  Sixth.  All  the  rest,  residue  and  remainder  of  my  personal  estate  and  the  net 
proeeedt  of  the  eaXes  of  the  rest,  residue  and  remainder  of  my  real  estate  owned 
by  me  individually  or  with  my  copartner  Edward  Tracy  or  others,  I  give,  deviee 
and  bequeath  to  my  wife  and  my  children  to  be  divided  equally  between  them 
share  and  share  alike,  that  is  to  say,  to  my  wife  one  share,  to  each  child  an 
equal  share  with  my  wife.  Should  any  of  my  children  have  died  leaving  law- 
ful issue,  such  deceased  child's  share  to  be  given  to  such  issue. 

''  Seventh,  tbr  the  purpose  of  such  distribution  of  my  estate  among  my  wife  and 
children,  I  fully  authoriee  and  empower  my  executors  and  executrix  hereinafter 
named,  or  such  of  them  as  shall  qualify,  and  the  survivors  or  siurvivor  of  them, 
to  sell  and  dispose  of  any  and  all  my  real  estate,  and  interests  in  real  estate,  at 
public  or  private  sale  at  such  time  or  times  within  a  lawful  period,  and  on  sucli 
terms  as  they  shall  deem  most  advantageous  to  my  estate,  and  to  execute  aQ<i 
deliver  to  the  purchaser  or  purchasers  thereof  good  and  sufficient  deeds  of  con- 
veyance thereof,  and  to  do  each  and  every  act  and  thing  lawful  and  necessary 
for  them  to  carry  out  and  complete  said  sales.    I  also  authorize  my  executrix: 
and  executors  hereinafter  named  to  invest  and  reinvest  the  moneys  of  my  estate 
until  its  distribution,  such  investments  to  be  on  improved  real  estate  in  the  City 
of  New  York  or  bonds  of  the  United  States  (Government  or  New  York  State  or 
City  bonds.    The  net  income  of  my  estate  until  its  distribution  I  direct  to  l>e 
divided  equally  between  my  wife  and  children,  share  and  share  alike." 

ffeldf  that  as  a  sale  of  the  testator's  real  estate  was  necessary  in  order  to  cax-ry 
out  the  scheme  of  distribution,  although  the  direction  to  sell  was  not  imi>€£x>. 
ative,  the  will  effected  an  equitable  conversion  of  such  real  estate; 
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That  upon  the  death,  subsequent  to  that  of  the  testator,  of  one  of  the  testator's 
children,  the  deceased  child's  share  of  the  proceeds  of  the  real  estate  should  be 
distributed  as  personal  property; 

That  the  provision  m  the  6th  clause  of  the  will,  **  Should  any  of  my  children 
haw  died  leaving  lawful  issue,  such  deceased  child's  share  to  be  given  to  such 
issue,"  referred  to  the  death  of  a  child  before  that  of  the  testator,  and  not 
before  the  time  fixed  for  distribution. 

Appeal  by  Euphemia  D.  Russell  and  James  R.  Hogg,  as  execu- 
tors, etc.,  of  James  Russell,  deceased,  and  others  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  "Westchester,  entered  in 
said  Surrogate's  Court  on  the  2d  day  of  October,  1900,  settling 
the  accounts  of  said  executors,  and  also  from  an  order  entered 
in  said  Surrogate's  Court  on  the  23d  day  of  January,  1899,  direct- 
ing said  accounting. 

John  F.  Dillon^  for  the  appellants. 

Scmhuel  PhiUipa  Savage^  for  the  respondent. 

HiBSCHBEBO,  J.  : 

The  question  presented  on  this  appeal  is  whether  in  the  case  of  a 
^*  devise,"  in  terms,  not  of  real  estate  but  of  the  proceeds  of  its  sale, 
the  subject  of  the  gift  on  the  death  of  the  devisee,  after  the  testator 
but  before  the  execution  of  a  naked  power  of  sale  conferred  upon 
the  executors,  is  to  be  regarded  for  the  purposes  of  devolution  as 
real  or  as  personal  estate. 

The  will  of  the  testator,  James  Russell,  contains  the  following 
clauses : 

**  Sixth,  All  the  rest,  residue  and  remainder  of  my  personal  estate 
and  tlie  net  proceeds  of  the  sales  of  the  rest,  residue  and  remainder 
of  my  real  estate  owned  by  me  individually  or  with  my  copartner 
Ed^^ard  Tracy  or  others,  I  give^  devise  cmd  hequeath  to  my  wife 
and  my  children  to  be  divided  equally  between  them  share  and 
share  alike,  that  is  to  say,  to  my  wife  one  share,  to  each  child  an 
eqnal  share  with  my  wife.  Should  any  of  my  children  haA)e  died 
leaving  lawful  issue,  such  deceased  child's  share  to  be  given  to  such 
issue. 

"  Seventh,  For  the  purpose  of  such  distribution  of  my  estate 
among  my  wife  and  children,  I  fully  authorize  and  empower  my 
ezeciitors  and  executrix  hereinafter  named,  or  such  of  them  as  shall 
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qualify,  and  the  survivors  or  survivor  of  them,  to  sell  <vad  dispose 
of  any  and  all  my  real  estate,  and  interests  in  real  estate,  at  public  or 
private  sale  at  such  time  or  times  within  a  lawful  period,  and  on 
«uch  terms  as  they  shall  deem  most  advantageous  to  my  estate,  and 
to  execute  and  deliver  to  the  purchaser  or  purchasers  thereof  good 
tind  sufficient  deeds  of  conveyance  thereof,  and  to  do  each  and  every 
:act  and  thing  lawful  and  necessary  for  them  to  carry  out  and  com- 
plete said  sales.  I  also  authorize  my  executrix  and  executors  here- 
inafter named  to  invest  and  reinvest  the  moneys  of  my  estate  untH 
its  distribution^  such  investments  to  be  on  improved  real  estate  in 
the  City  of  New  York  or  bonds  of  the  United  States  Government 
or  New  York  State  or  City  bonds.  The  net  income  of  my  estate 
v^ntU  its  distribution  I  direct  to  be  divided  equally  between  my 
wife  and  children,  share  and  share  alike." 

At  the  time  of  the  execution  of  the  will  the  testator  had  five 
children  who,  with  his  wife,  survived  him.  He  had  no  other 
children.  He  died  a  resident  of  this  State  in  January,  1888.  His 
daughter  Elizabeth  D.  married  James  K.  Black  on  the  28th  day  of 
January,  1891,  at  the  city  of  New  York,  and  died  without  having 
had  children,  intestate  and  under  age,  at  Belfast,  Ireland,  on  the  9th 
day  of  December,  1892,  leaving  her  husband  surviving.  The  pro- 
ceedings herein  were  commenced  on  petition  of  her  husband  as 
ancillary  administrator  of  her  estate,  and  resulted  in  the  filing  of  an 
account  by  the  executors,  in  which  they  denied  that  he  had  any 
right  or  claim  in  or  to  the  estate,  but  the  surrogate  has  decided  that 
lie  was  entitled  to  receive  one-sixth  of  the  residue  of  the  testator's 
personal  estate  and  of  the  net  proceeds  of  the  sale  of  his  real  estate. 
The  testator  left  a  very  large  amount  of  real  estate  in  this  and  other 
States,  a  part  of  it  in  his  own  name  and  considerable  of  it  in  joint 
ownership  with  his  partner.  The  executors  sold  some  of  the  real 
estate  before  and  some  after  the  death  of  Mrs.  Black. 

It  seems  quite  beyond  question  that  there  was  an  equitable  con- 
version of  the  real  estate  "  out  and  out."  It  is  immaterial  to  inquire 
w^hether  the  beneficiaries  could  have  restored  the  property  to  its 
original  character  by  any  united  action,  inasmuch  as  they  never 
attempted  to  do  so,  and  Mrs.  Black  died  before  she  was  legally  cona- 
petent  to  join  in  such  an  effort.  The  question  of  conversion  of 
course  is  to  be  determined  from  the  intention  of  the  testator 
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shown  by  the  provisions  of  the  will,  and  such  intention  may  be 
found  according  to  the  authorities  either  (1)  in  a  positive  direction 
for  a  conversion ;  or  (2)  an  absolute  necessity  to  sell  in  order  to 
carry  out  the  provisions  of  the  will ;  or  (3)  such  a  blending  of  the 
real  and  personal  estate  by  the  testator  in  the  will  as  clearly  to  show 
an  intention  to  create  a  fund  out  of  both  real  and  personal  estate 
and  to  bequeath  the  fund  as  money.  In  this  case  just  such  a  blend- 
ing has  been  directed,  and  the  proceeds  of  the  sale  of  the  real  estate 
with  the  corpus  of  the  personal  estate  are  bequeathed  in  express 
terms.  And  no  discretion  is  vested  in  the  executors  excepting  as  to 
the  selection  of  the  time  and  the  fixing  of  the  terms  of  sale.  It  is 
true  that  the  direction  to  sell  is  not  imperative,  but  a  sale  is  neces- 
sary in  order  to  carry  out  the  scheme  of  distribution,  and  it  is  settled 
that  whether  the  sale  is  directed  or  merely  authorized,  the  doctrine 
of  equitable  conversion  equally  applies.  {Phelps'  Executor  v. 
Pond,  23  N.  Y.  69 ;  Ross  v.  Roberts,  2  Hun,  90 ;  affd.,  63  N.  Y. 
652;  Power  v.  Gassidy,  79  id.  602,  613;  Matter  of  Hosfordy 
27  App.  Div.  427.) 

In  Moncrief  v.  Ross  (50  N.  Y.  431,  436)  the  court  said,  "  by  the 
power  the  land  was  equitably  converted  into  money  from  the  time 
the  sale  was  directed  to  be  made,  and  will  be  so  regarded  thereafter 
in  equity  for  aU  purposes,    {Bogert  v.  HerteU,  4  Hill,  492 ;  1 
Jarman  on  Wills,  525,  530.)    This  is  upon  the  principle  that  equity 
regards  as  done  what  ought  to  be  done.     {Mcmice  v.  Mcmice,  43  N". 
Y.  303 ;    White  v.  Hcma/rd,  46  N.  Y.  144.)     It  follows  that  the  land 
mnst  be  regarded  as  converted  into  money  for  the  purpose  of  deter- 
mining who  is  entitled  to  the  proceeds,  whether  arising  from  income 
or  a  sale.     So  regarded  by  the  eighth  and  ninth  clauses  of  the  will, 
the  entire  proceeds  of  the  land,  except  the  funeral  expenses,  etc., 
are  given  as  money  to  the  sisters  of  the  testator,  Jane  and  Agnes* 
Any  income  derived  from  the  real  estate  before  the  sale  has  heer^ 
fTMi^,  in- equity  clearly  belongs^ to  these  sisters,  and  not  to  the 
plaintiff." 

In  Fisher  v.  Bamia  (66  N".  Y.  468)  the  will  directed  a  division  of 
the  real  estate  between  the  testator's  two  sons.  In  a  codicil  the 
execator  was  directed  to  sell  the  real  estate,  having  no  discretion^ 
**  except  as  to  the  time  and  manner  of  sale."  (P.  476.)  The  sons 
gnrvived  the  testator,  but  one  of  them  died  before  the  execution  of 
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the  power.  The  court  said  (p.  477) :  "  From  the  moment  of  the 
testator's  death  the  conversion  took  place,  and  the  land  became 
money  for  all  purposes  of  administration.  The  impression  of  money 
was  fixed  upon  it ;  the  sons  took  their  interest  in  the  converted 
property  as  legatees,  and  upon  their  death^  hefare  actual  saUy  it 
would  pass  to  their  personal  representatives.  {Fletcher  v.  Ash- 
humer^  1  Bro.  Ch.  Gas.  497;  Leslie  v.  Craig^  3  "Wheat.  587; 
JSogert  v.  JleiieUy  4  Hill,  492,  and  cases  cited ;  Sta^g  v.  Jackson^  1 
Comst.  206.)  The  power  of  sale  was  not  affected  by  the  death  of 
Charles  Edward  Banta  before  the  lands  of  Albert  Banta  were  sold 
by  his  executor.  The  necessity  of  a  sale  for  the  purpose  of  a  divis- 
ion between  the  surviving  brother  and  the  personal  representatives 
of  Charles  Edward,  continued.  Nor  was  conversion  prevented  from 
taking  place,  because  the  legal  estate  was  not  given  in  trust  to  the 
person  in  whom  the  power  of  sale  was  vested,  or  because  then  there 
was  no  devise  of  the  lands,  and  that  they  passed  by  descent  to  the 
two  sons  of  the  testator.  (1  Jar.  465 ;  Poet  v.  Haver^  33  N.  Y. 
693 ;  Bogert  v.  Hertdl^  supra.)  " 

In  Morse  v.  Morse  (85  N.  Y.  53)  there  was  authority  to  sell 
expressed  in  the  words  "  I  will,  authorize  and  empower,"  etc.,  with 
power  to  lease  meanwhile.     Judge  Andrews  said  (p.  59) :  "  It  is 
clear  that  the  power  of  sale  in  the  will  in  question  was  conferred  for 
the  purpose  of  conversion,  and  with  a  view  to  the  distribution  of  the 
proceeds  of  the  sale  of  the  land  among  the  testator's  children.     This 
is  not  expressly  declared,  but  the  prior  gift  of  the  whole  residuary 
estate  to  them,  followed  by  the  power  of  sale  to  the  executors,  per- 
mits of  no  other  inference.     {Fisher  v.  Banta^  66  N.  Y.  468  ; 
Marsh  V.  Wheeler^  2  Edw.  Ch.  156 ;  Kinnier  v.  Rogers^  42  N".  Y. 
531.)    The  direction  to  sell  was  imperative,  and  operated  in  equity 
as  a  conversion  of  the  land  into  money.     It  was  the  intention  of  the 
testator  that  the  beneficiaries  should  receive  their  respective  inter- 
ests in  money,  and  not  in  land." 

In  Hope  V.  Brewer  (136  N.  Y.  126)  the  executors  were  directed 
to  sell  and  convert  into  money  all  the  testator's  real  estate  as  soon 
as  might  conveniently  be  done  after  his  death.     The  court  said  (p. 
134) :  "  This  provision  of  the  will  operates  to  convert  the  real  estate 
of  which  Thomas  Hope  died  seized  into  personalty,  and  subjects  it  to 
the  operation  of  the  rules  of  law  governing  the  devolution  of 
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%onchL  property P  (See,  also,  Lent  v.  Howard^  89  N.  Y.  177 ;  Delor 
fidd  V.  BcurloWy  107  id.  535 ;  Cottmcm  v.  Grace,  112  id.  305 ;  Asche 
V.  Asche,  113  id.  232 ;  Greerdomd  v.  Waddell,  116  id.  234 ;  Fraser 
V.  Trustees,  etc.,  U.  P.  Chv/rch,  124  id.  485  ;  Underwood  v.  Curtis, 
127  id.  523 ;  Bowditch  v.  Ayrault,  138  id.  227 ;  McDonald  v. 
aHan^a,  144  id.  568.) 

Under  this  will  the  wife  and  children  of  the  testator  take  the 
estate  not  only  in  money  upon  the  conversion  of  the  realty,  but 
their  interests  are  vested  and  immediate,  both  in  tenure  and  in  the 
right  of  enjoyment.     There  is  no  contingency,  no  uncertainty  as  to 
the  beneficiaries,  no  dependency  upon  survivorship,  no  future  event 
to  determine  the  period  of  distribution,  but,  on  the  contrary,  the 
executors  may  sell  and  divide  the  funds  among  the  wife  and  children 
living  both  at  the  date  of  the  will  and  of  the  testator's  death,  as 
speedily  as  may  be  consistent  with  the  due  administration  of  their 
trust.     The  words  '•  should  any  of  my  children  have  died,"  etc.,  in 
Mr.  Russell's  will  refer  to  a  death  before  the  testator,  and  not  before 
distribution.    The  distinguished  counsel  for    the    appellants  has 
labored  with  characteristic  power  and  assiduity  to  gather  sanction 
from  the  authorities  for  a  contrary  view  from  that  herein  stated,  and 
to  maintain  that  this  is  one  of  the  cases  where  division  is  to  be  made 
in  the  future  among  a  class  whose  members  can  only  be  determined 
when  the  time  for  distribution  arrives.    The  authorities  in  this  State 
are  uniformly  opposed  to  his  contention.     They  were  collated  by 
the   writer  in  Canfield  v.  Fallon  (26  Misc.  Rep.  345)  in  a  case 
where  the  only  gift  was  to  be  found  in  a  direction  to  divide  at  a 
future  date,  and  the  opinion  that  even  there,  following  the  intention 
of  the  testator,  the  estate  created  was  to  be  regarded  as  vested  was 
adopted  by  this  court  (43  App.  Div.  561)  and  by  the  Court  of 
Appeals  (161  N.  Y.  623).     But  here  the  case  is  infinitely  stronger ; 
here  the  beneficiaries  are  at  all  times  known,  the  wife  and  children 
of  the  testator  as  though  mentioned  individually  by  name ;  there  is 
no  postponement  of  payment  until  the  happening  of  any  contingency 
in  a  legal  sense,  and  the  property  is  given  to  them  by  direct  and 
precise  words  of  bequest.    In  Matter  of  Baer  (147  N.  Y.  348),  to 
which  the  learned  counsel  for  the  appellants  invites  '^  special  atten- 
tion," the  distinction  here  suggested  was  emphasized  by  the  court 
{p.  354).     "  Moreover,"  wrote  Judge  O'Bbien,  "  there  is  not  in  this 
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devise  any  words  of  direct  cmd  iranhedidte  gift  to  the  children  or 
heirs  of  the  brother,  but  a  direction  that  the  trustees  should  convey 
to  them  at  a  future  time  on  a  certain  contingency.  They  were  to 
take  through  the  medium  of  a  power  in  trust,  and  the  time  of  the 
vesting  of  the  interest  was  thus  deferred  in  form,  at  least,  until  the 
time  of  distribution.  It  is  a  case  then,  where,  as  the  cases  expresa 
it,  ^  futurity  is  annexed  to  the  substance  of  the  gift,'  and  warrants 
the  application  of  the  principle  that  where  a  future  interest  is 
devised,  not  directly  to  a  given  person,  but  indirectly  through  the 
exercise  of  a  power  conferred  upon  trustees,  the  devise  is  designed 
to  be  contingent,  and  survivorship  at  the  time  of  distribution  is  an 
essential  condition  to  the  acquisition  of  an  interest  in  the  subject  of 
the  gift." 

To  the  like  effect  is  Matter  of  Cra/ne  (164  N.  Y.  71),  also 
cited  by  the  appellants'  counsel.    The  division  there  was  postponed 
by  the  terms  of  the  will  until  the  death  of  the  testator's  widow, 
and  was  to  be  among  the  awrvi/oors  of  the  testator's  brothers,  sisters 
and  niece,  and  the  issue  of  such  as  were  dead,  and  the  courts  below 
held  that  the  postponement  was  merely  for  convenience  in  adminis- 
tration and  not  for  the  purpose  of  annexing  futurity  to  the  subject 
of  the  gift,  and  that  the  case,  therefore,  fell  within  the  exceptions 
to  the  rule  now  under  consideration.    The  Court  of  Appeals  held 
otherwise,  and  on  the  express  ground  that  the  will  contained  no 
words  of  gift.    Chief  Judge  Parker  said  (p.  76) :  "  We  are  unable 
to  agree  with  the  courts  below  in  the  construction  given  to  this 
provision  of  the  will.     In  the  first  place  it  will  be  noted  that  tiiere 
id  no  direct  gift  of  the  principal  of  the  trust  estate,  but  instead  a 
direction  to  divide  it  on  the  death  of  the  testator's  widow.     The 
will  provides:  'Upon  the  decease  of   my  said  wife  I  order  and 
direct  that  my  estate  be  divided  as  follows,  viz. :  Equally  between 
my  brothers  and  sisters  and  my  niece.  Flora  W.  Bulkley,  each  one 
to  take  one  equal  share  thereof.    *    *    *    Provided,  further,  that 
if  any  of  my  said  brothers  and  sisters  and  niece  shall  depart  this 
life  before  my  said  wife,  leaving  lawful  issue  him  or  her  surviving^ 
then  the  share  of  the  one  so  dying  shall  be  paid  over  to  their  issue 
in  equal  shares.'     Two  well-known  rules  of  construction  are  appli- 
cable to  this  provision :  First  Where  the  only  words  of  gift  are 
found  in  the  direction  to  divide  or  pay  at  a  future  time  the  gift   ia 
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future,  not  immediate;  contingent  and  not  vested.     {Matter  of 
Boer,  147  N.  Y.  348,  354 ;  Ddafidd  v.  Shipman,  103  N.  Y.  464 ; 
Ddaney  v.  McCormack^  88  N.  Y.  174,  183.)    Second.  Where  the 
gift  is  of  money  and  the  direction  to  convert  the  estate  is  absolute, 
the  legacy  given  to  a  class  of  persons  vests  in  those  who  answer  the 
description  and  are  capable  of  taking  at  the  time  of  the  distribution. 
{Teed  v.  Morton^  60  N.  Y.  506 ;  Matter  of  BaeVy  supra^  353 ; 
Smith  V.  EdwardSj  88  N.  Y.  92.)    In  the  latter  case  Judge  Finoh 
said :  *•  It  has  been  often  held  that  if  futurity  is  annexed  to  the  sub- 
stance of  the  gift,  the  vesting  is  suspended ;    *     *     *    that  where 
the  only  gift  is  in  the  direction  to  pay  or  distribute  at  a  future  time, 
the  case  is  not  to  be  ranked  with  those  in  which  the  payment  or  dis- 
tribution only  is  deferred,  but  is  one  in  which  time  is  of  the  essence 
of  the  gift.'     It  is  true  that,  to  these  general  rules  of  construction 
there  are  exceptions,  and  the  cases  noting  them  can  be  grouped 
under  two  heads :  First.  If  the  postponement  of  the  payment  is 
for  the  purpose  of  letting  in  an  intermediate  estate,  then  the  interest 
shall  be  deemed  vested  at  the  death  of  the  testator,  and  the  class  of 
legatees  is  to  be  determined  as  of  that  date,  for  futurity  is  not  annexed 
to  the  substance  of  the  gift.    *    *   *    The  second  exception  is  where 
.  there  are  words  importing  a  gift  in  addition  to  the  direction  to 
executors  or  trustees  to  pay  over,  divide  or  distribute ;  in  such  a 
case  the  general  rule  of  construction  does  not  govern  because  the 
Mangnage  employed,  outside  of  the  direction  to  divide  or  distribute, 
imports  a  gift,  and,  therefore,  the  situation  is  precisely  as  if  the 
will  contained  words  of  gift."     The  opinion  concludes  with  this 
-positive  reiteration  of  the  doctrine  which  is  decisive  of  this  branch 
of  the  case  at  bar  (p.  80) :  "  Without  pursuing  this  subject  further, 
i  1  state  the  conclusion  at  which  we  have  arrived :  That  aside  from 
the  direction  to  the  executors  or  trustees  to  divide  and  distribute  the 
estate,  there  are  no  words  importing  a  gift,  and  hence  it  becomes 
onr  duty   to  give  force  and  eflfect  to  the  rule  that  where  the  only 
gift  is  found  in  a  direction  to  divide  or  pay  at  a  future  time,  the  gift 
is  future,  not  immediate ;  contingent  and  not  vested." 

It  is  proper  to  note  that  the  rule  referred  to  by  Chief  Judge 
Pabkeb  to  the  effect  that  where  the  gift  is  of  money  and  the  direc- 
tion to  convert  the  estate  is  absolute,  the  legacy  given  to  a  class 
App.  Div.—  Vol.  LIX.        32 
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purpose;  that  the  plaintiff  had  been  employed  in  the  boiler  room  for  four  years, 
and  that  the  construction  of  the  bridge  was  perfectly  apparent  both  from  the 
floor  of  the  room  and  from  the  platform  itself. 
EUd,  that  the  plaintiff  assumed  risks  which  were  known  or  which  were  obvious 
to  persons  of  ordinary  intelligence,  and  could  not  recover  damages  for  the 
injury. 

Appeal  by  the  plaintiff,  Patrick  Rohan,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  30th  day  of  June,  1900, 
upon  the  dismissal  of  the  complaint  at  the  close  of  the  plaintiff's 
evidence,  by  direction  of  the  court,  after  a  trial  at  the  Queens 
County  Trial  Term. 

Thomas  W.  Burke  and  Jo/m  J.  Delcmyy  for  the  appellant. 

Herbert  C.  Smyth  and  EdAJoi/n  A,  Jones^  for  the  respondent. 

Jbnes,  J. : 

The  plaintiff  appeals  from  a  judgment  dismissing  the  complaint 

at  the  close  of  his  case.     The  action  is  for  negligence,  and  plaintiff 

would   hold    the   defendant  liable  for  negligence  in  construction 

and  in   maintenance   of   a   bridge   in  its  fireroom.     There  were 

twelve  boilers  in   this   room,  placed   in   a  row,  numbered  from 

1  to   12,   and   connected   by   valves   with   the  main  steam  pipe. 

The  bridge  of  iron  lattice  work  was  suspended  from  the  ceiling 

thirty  feet  above  the  floor  and  ran  in  front  of  the  boilers.     The 

platform  of  the  bridge  ended  at  some  distance  beyond  boiler  No.  4, 

but  the  handrail  of  the  bridge  ran  beyond  that  end.  *  Two  ladders, 

placed  at  boilers  5  and  6,  and  at  boilers  9  and  10  respectively,  gave 

access  from  the  floor  to  the  bridge.     The  fireroom  was  lighted  by 

windows,  and,  when  necessary,  by  electricity.    The  plaintiff  had  been 

employed  in  that  room  for  four  years  (three  as  a  fireman  and  one 

as  a  water  tender),  and  it  was  his  duty,  as  occasion  required,  to 

connect  or  to  disconnect,  by  the  valves,  the  boilers  and  the  main 

steam  pipe.     About  five  o'clock  on  the  afternoon  of  January  29, 

1899,  there  was  an  explosion  at  boiler  9.     Plaintiff  then  on  duty 

went  up  the  ladder  at  boilers  4  and  5  to  reach  the  valve.     It  worked 

with  difficulty,  the  plaintiff  was  scalded,  the  room  became  dark 

from  vapor,  and  the  plaintiff  then  began  to  make  his  way  along 

the  platform  on  his  hands  and  knees  towards  the  ladder  between 


252    ROHAN  v.  METROPOLITAN  STREET  R.  CO. 

Second  Dbparticent,  Mabch  Tbbm,  1901.  [Vol.  09. 

boilers  4  and  5.    He  testifies :  "  I  came  along  on  my  hands  ancj 
knees,  crept  along   trying  to  escape  until  I  came  to  the  end  of 
the  bridge,  and  there  was  a  hole.     I  felt  that  I  was  falling."     No 
other  witness  of  the  accident  was  called.     The  part  of  the  platform 
from  which  it  is  alleged  the  plaintiff  fell  was  never  used  by  the 
plaintiff  or  by  any  of  the  employees,  nor  was  there  occasion  to 
foresee  that  any  one  would  go  there  for  any  purpose.     The  plaintiff 
testifies :   "  I  never  went  past  No.  5  boiler,  never  had  any  cause 
to;    *    *    *    didn't  see  any  use  for  it.     *    *    *    It  was  not 
necessary  to  go  on  that  platform  to  do  any  cutting  off  of  valves 
beyond  boiler  5."     The  construction  of  boilers  1  to  4  inclusive  was 
different  from  that  of  the  others,  the  valves  of  the  former  being 
reached  without  going  upon  the  bridge.     Plaintiff's  witness  Roarty 
testifies  that  the  place  where  plaintiff  fell  was  where  the  platform 
"  was  not  used  at  all,"  and  that  the  end  thereof  was  about  twelve  feet 
distant  from  the  top  of  the  ladder,  "  where  the  men  would  get  upon 
the  platform."    Even  assuming  that  the  entire  bridge  and  its  plat- 
form were  used  or  were  for  use,  the  defendant  had  the  right  to  con- 
struct and  to  maintain  them  in  the  manner  in  question,  provided 
any  danger  to  its  employee  was  open   and  not  due  to  a  latent 
defect.     {De  Forest  v.  Jewett^  88  N.  Tl  264,  and  cases  cited  ;  Jich- 
bins  V.  BrownvUle  Paper  Co,^  65  N.  Y.  Supp.  955,  962 ;  S.  C,  53 
App.  Div.  641,  644.)    The  plaintiff  had  been  employed  in  that 
room  for  four  years,  he  had  seen  the  construction  of  the  boilers 
and  the  bridge  from  the  beginning.     He  testifies  that  from  the 
fioor  of  the  room,  one  could  see  the  entire  platform  perfectly 
apparent.     He  had  occasion  to  use  the  bridge  sometimes  once  a 
day,  sometimes  once  a  week,   and    his    witness    Boarty   testifies 
that   when  one    was    on    the    platform    the    space   was  just   as 
apparent    to    anybody  "as  the    presence   of   the   stenographer." 
I  think   that  the  plaintiff  must  fail  for  the  reason  that  he   took 
the  risks  which  were  known  or  which  were  obvious  to  persons 
of  ordinary  intelligence.      {De  Forest  v.  Jewett^  supra  /  WiUiama 
V.  />.,  L.  i&   W.  R,  B.  Co.,  116  N.  Y.  628 ;  Crown  v.   Orr^  140 
id.  450.)     Boyle  v.  Degnon-McLean   Construction,  Co.  (47  App. 
Div.  311)  is  distinguishable.     In   that    case    it  was  held  that    a 
hole  used   for  dumping  coal  in  a  trestle  but  seven  feet  distant 
from  the  place  where  the  plaintiff  worked  and  where  there  ^vras 
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loose  planking  about  the  hole,  to  be  used  as  a  covering,  was  a  peril 
to  which,  without  a  light,  the  defendant  could  not  expose  its 
servant  while  he  was  working  at  night,  and,  even  assuming  that  the 
plaintiff  did  see  the  hole  in  the  light  of  the  one  day  that  he  had 
worked  for  the  defendant,  it  might  fairly  be  presumed  that  he  per- 
ceived its  use  and  inferred  that  it  might  be  covered  in  the  night 
when  not  in  use,  and  when  he  was  called  upon  to  work  near  it 
without  any  light  or  warning. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


James  Mikles,  Appellant,  v.  Moses  Hawkins,  Eespondent. 

PaymerU  by  an  ageni  of  the  principoFs  money  to  a  third  person  hatnng  knowledge  of 

the  fcuste — liability  €f  the  loiter  to  the  principal. 

A  person  who,  in  satisfaction  of  an  individual  debt  due  to  him  from  an  agent 
whose  authority  is  limited  to  the  sale  of  his  principal's  goods  and  to  the  return 
of  the  proceeds  less  the  agent's  commissions,  receives  from  the  agent  moneys 
derived  from  the  sale  of  the  goods  with  knowledge  of  the  extent  of  the 
agent* s  authority  and  the  character  of  such  moneys,  is  liable  to  account  there 
for  to  the  principal,  even  in  the  absence  of  an  express  promise  to  do  so. 

(Goodrich,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  James  Mikles,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Orange  on  the  5th  day  of  January,  1900, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Orange  Trial  Term,  and  also  from  an  order  entered  in 
said  clerk's  office  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

John,  C,  a.  Taylor  J  for  the  appellant. 
Senry  JSacon,  for  the  respondent. 

jKSTKSy  J. : 

This  is  an  appeal  from  a  judgment  entered  upon  the  dismissal  of 
the  complaint  at  Trial  Term  at  plaintiff's  close.  For  a  jSrst  cause 
of  action  the  plaintiff  complains  that  he  delivered  a  quantity  of  milk 


\ 


254  MIKLES  v.  HAWKINS. 

■ 1~^ — ' 

Second  Depabthent,  March  Term,  1901.  [Vol.  50. 

to  one  McCarthy  under  an  agreement  that  McCarthy  wonld  ship  and 
would  sell  the  milk  with  that  of  his  own  dairy  to  customers  and  would 
pay  to  the  plaintiff  out  of  each  check  received  in  payment  his  propor- 
tionate share,  less  commissions,  but  that  McCarthy  handed  all  the 
checks  to  the  defendant,  who  collected  and  retained  the  proceeds, 
although  at  the  time  defendant  knew  or  ought  to  have  known  that 
the  plaintiff  was  entitled  to  his  share  of  said  checks.  Plaintiff  also 
pleads  a  demand  upon  the  defendant  and  his  promise  to  pay.  The 
plaintiff  gave  evidence  to  sustain  these  allegations.  The  bill  of  par- 
ticulars read  in  evidence  by  the  defendant  on  cross-examination 
shows  a  regular  allowance  for  the  commissions.  The  defendant  tes- 
tified in  his  examination  under  a  third  party  order  in  proceedings 
supplementary  to  execution,  which  was  read  in  evidence  by  the 
plaintiff :  "  I  remember  when  the  milk  for  which  this  judgment 
is  rendered  was  being  bought  of  Mikles  (the  plaintiff) ;  I  knew  the 
milk  came  from  Mikles,  and  I  paid  for  this  milk  to  McCarthy.  I 
thought  that  the  milk  that  came  from  Mikles  was  all  paid  for ;  *  *  * 
I  think  I  did  tell  him  to  buy  this  milk."  The  plaintiff  further  testi- 
fied that,  after  failing  to  receive  his  full  due  from  McCarthy,  he  went 
to  the  defendant,  told  him  of  the  relations  with  McCarthy,  that 
defendant  said  that  he  knew  it,  and  also  admitted  that  he  had 
received  all  of  the  checks  received'  for  the  milk.  Under  the  rule  of 
Higgina  v.  EagUton  (155  N.  Y.  466)  it  cannot  be  said  that  infer- 
ences could  not  be  deduced  from  the  testimony  that  McCarthy  was 
the  agent  of  the  plaintiff  to  sell  and  to  return  to  plaintiff  his  share 
of  the  proceeds,  less  the  commissions ;  that  the  defendant  knew  this^ 
and  that,  notwithstanding,  he  received  from  plaintiff^s  agent  and 
has  retained  in  payment  of  an  existing  debt  of  McCarthy  to  the 
defendant,  money  which  was  due  to  the  plaintiff  from  McCarthy. 
That  the  learned  court  conceded  that  the  testimony  might  be 
thus  construed  is  apparent  from  these  remarks  incident  to  the 
motion  to  dismiss:  "But,  taking  it  the  strongest  way  you  can, 
he  (the  plaintiff)  used  him  (McCarthy)  as  an  agent  of  his  own. 
McCarthy  was  the  plaintiff^s  agent  to  sell  the  milk  and  pay  him 
the  money,  and  he  got  into  debt  with  Hawkins  (the  defendant), 
and  instead  of  paying  the  plaintiff  he  used  the  money  to  pay  hie 
debt  to  Hawkins,  and  when  the  plaintiff  brought  Hawkins's  attention 
to  that  fact,  he  said  :  ^  It  is  an  honest  debt,  there  is  no  doubt  what- 
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ever  that  he  owes  you,  and  I  will  Bee  that  you  are  paid,'  or  ^  I  will 
pay  you,'  *  *  *  Now  the  law  says  that  you  cannot  collect  upon 
that  promise  unless  you  get  him  to  put  it  down  in  writing."  Evi- 
dently the  dismissal  as  to  this  cause  of  action  was  based  upon  the 
final  sentence.  I  think  that  proof  of  an  express  promise  was  not 
necessary.  If  the  defendant  had  knowingly  received  and  retained 
the  money  of  the  plaintiff,  then  an  action  might  lie  therefor.  I 
think  that  a  prvma  fade  case  was  made  out  and  that  the  complaint 
may  be  read  as  sufficient  to  maintain  it.  {Roberts  v.  Ely^  113  N. 
T.  128 ;  Seeber  v.  Peoples  Bv4ldmg  Loom,  Assn,^  36  App.  Div. 
312,  316.)  It  would  not  be  a  defense  that  the  money  was  received 
by  the  defendant  in  payment  of  an  existing  debt  of  McCarthy  unless 
the  defendant  had  received  the  money  innocently  and  without 
knowledge  or  means  of  knowledge  that  his  debtor  had  no  rightful 
ownership  therein.  {HeidenJievmerY,  Boyd^  15  App.  Div.  580,  cit- 
ing Newhall  V.  Wyatt^  139  N.  T.  452.)  Further,  if,  as  the  defendant 
testified,  he  had  given  the  money  for  the  milk  to  McCarthy,  it  may  be 
fairly  inferred  that  he  received  money  due  to  plaintiff  and  had  then 
returned  it  to  McCarthy  to  be  paid  to  the  plaintiff.  But  that  in  itself 
does  not  establish  a  defense  in  view  of  the  testimony  of  the  plaintiff  that 
the  agreement  between  him  and  McCarthy  was  that  the  latter  should 
pay  plaintiff's  money  directly  to  the  plaintiff.  Whether  it  may  be 
inferred  from  the  course  of  dealing  that  McCarthy  had  authority  to 
pay  all  proceeds  first  to  defendant  and  then  to  receive  plaintiff's 
share  from  the  defendant  as  payment  to  the  plaintiff,  was  a  question 
for  the  jury.  {Lanib  v.  Hi/rschherg^  1  Misc.  Rep.  108,  and  authori- 
ties cited.)  I  express  no  opinion  as  to  the  liability  of  the  defendant, 
bnt  I  advise  revei'sal  on  the  ground  that  the  dismissal  of  the  com- 
plaint at  the  close  of  plaintiff's  case  was  error. 

Judgment  and  order  reversed  and  Hew  trial  granted,  costa  to  abide 
the  event. 

All  concurred,  except  Goodrich,  P.  J.,  dissenting,  and  Hiesch- 
BSBG,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Dennis  Crowley,  Respondent,  v.  Pateiok  J.  Gormley,  Appellant. 

Landlord  and  tenant — a  tenant  toho  hoe  aeaigned  the  leaae  and  U  obliged  tc 
pay  the  rent,  may  reoover  it  of  the  astignee — he  is  a  surety  for  the  (usignee. 

Where  a  lessee  lets  a  third  party  into  possession  of  the  demised  premises  under 
an  arrangement  which  the  lessee  claimed  was  a  tenancy  from  month  to  month, 
but  which  was  subsequently  adjudged  to  be  an  equitable  assignment  of  the 
lease  and,  pending  the  settlement  of  the  controyersy,  the  lessee  pays  the  rent 
of  the  premises  to  the  landlord,  he  is  entitled  to  recover  the  same  from  the 
equitable  assignee,  especially  where  it  appears  that  the  latter  did  not  offer  to 
pay  the  rent  when  it  became  due. 

In  such  a  case  the  lessee  becomes  a  surety  for  the  equitable  assignee,  and  the 
landlord  may  pursue  his  remedy  against  either. 

Appeal  by  the  defendant,  Patrick  J.  Gormley,  from  a  jadgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  plaintiff,  rendered  on  the  5th  day  of  July,  1900. 

tT.  Gratton  MacMahon^  for  the  appellant. 

John  B.  Shcmahcm^  for  the  respondent. 

Jenks,  J. : 

This  is  an  appeal  by  the  defendant  from  a  judgment  of  the  Munici- 
pal Court  for  the  plaintiff,  the  assignee  of  O'Reilly.  Hunt,  by  lease 
under  seal,  let  certain  premises  to  O'Reilly,  who  never  took  posses- 
sion, but  let  defendant  into  possession  by  what  O'Reilly  claimed  was 
a  lease  from  month  to  month.  In  August,  1899,  O'Reilly  sought  to 
dispossess  the  defendant  as  a  holdover,  but  defendant  had  judgment. 
Subsequently,  O'Reilly  proceeded  to  dispossess  the  defendant  for 
non-payment  of  rent,  but  the  defendant  had  judgment  that  he  was 
the  equitable  assignee  of  the  lease.  While  these  proceedings  were 
being  tried  and  while  defendant  was  in  possession  O'Reilly  paid  to 
the  landlord  the  rent  of  the  premises  *f or  August,  September,  Octo- 
ber and  November,  1899.  O'Reilly's  assignee  of  the  claim  for  the 
rent  so  paid  by  O'Reilly  has  recovered  this  judgment  for  the 
amount  thus  paid.  The  sole  contention  of  the  appellant  is  that 
O'Reilly  was  a  volunteer,  and  that,  therefore,  this  action  did  not 
lie.  If  O'Reilly  was  lawfully  answerable  to  the  landlord  for  the 
claim  paid  by  him,  then  he  was  not  a  volunteer.  {KoeKLer  v. 
Hughea^  148  N.  Y.  607,  511,  citing  Sanford  v.  McLean^  3  Paige, 
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117,  122.)     Whether  O'Reilly  was  answerable  or  not  depends  upon, 
firsts  whether  the  defendant  was  liable  to  the  landlord ;  second^ 
whether  O'Reilly  was  liable  to  the  landlord,  and,  thi/rd^  whether  he 
was  justified,  under  the  circumstances,  in  making  the  payments 
which  are  at  the  basis  of  this  action.    First  The  defendant  in  pos- 
session as  assignee  of  the  term  was  liable  to  the  landlord.    (McAdam 
Landl.  &  Ten.  [3d  ed.]  §  242 ;  Sayles  v.  Kerr,  4  App.  Div.  150,  cit- 
ing Frank  v.  N.  T,,  Z.  F.  <&  W.  E,  R,  Co,,  122  N.  Y.  197 ;  Dolph 
V.  White,  12  id.  296,  300.)    Second.  O'Reilly  being  lessee  washable 
for  the  rent  to  the  landlord.     (McAdam  Landl.  &  Ten.  [3d  ed.] 
§§  238,  242;  McKeon  v.  Wendelken,  25  Misc.  Rep.  711,  714,  and 
authorities  cited.)    And  Judge  MoAdam  lays  down  the  rule  that 
the  lessor  may  pursue  his  remedy  against  both  the  lessee  and  assignee 
at  the  same  time,  though  he  can,  of  course,  have  but  one  satisfac- 
tion.    (§  239.)      Third.  I  think  that,  on  the  evidence,  O'Reilly 
was  justified   in  making  his  payments  under   the   circumstances. 
It  was  the  tenant's  duty  to  seek  out  the  landlord  and  to  pay  to 
him  his  rent,  and  if  he  failed  so  to  do,  then  a  default  occurred, 
a  right  of  action  in  the  landlord  accrued  immediately  as  against 
O'Reilly  as  surety,  and  it  was  not  necessary  for  the  landlord  to 
prove,  as  against  the  surety,  a  demand  upon  the  assignee  of  the  lease 
or  notice  of  default  by  such  assignee.     (Brandt  Surety.  &  Guar. 
§  201 ;  Cass  v.  Shewmam,,  61  Hun,  472 ;  Turnv/re  v.  Hohenihal,  4 
J.  &  S.  79 ;  Donaldson  v.  Neidlvnger,  2  N.  Y.  Supp.  737.)    So  far 
as  the  defendant  is  concerned,  all  that  appears  is  that  m  two  of  the 
months,  and  also/br  two  of  the  months,  he  offered  to  pay  the  rent 
to  the  landlord,  who  declined  it.    He  offers  no  testimony  that  he 
offered  to  pay  the  rent  at  the  instant  it  fell  due.     I  think,  in  the 
absence  of  all  evidence  contra,  it  may  be  inferred  against  defendant 
that  the  landlord  only  accepted  the  rent  from  O'Reilly  as  it  fell 
dae^  and  that  O'Reilly,  as  surety,  paid  the  rent  only  when  it  was 
dne.      ( WyUe  v.  Northern  R.  R.  Co.  of  N.  J.,  63  N.  Y.  156,  163 ; 
McG'uire  v.  Hartford  Fire  Ins.  Co.,  7  App.  Div.  575,  589.)    More- 
over, the  surety  may,  without  request  of  the  principal,  pay  the  debt 
before  it  is  due,  and  after  it  is  due  sue  the  principal  for  indemnity, 
and    the  cause  of  action   accrues  when   the  debt  becomes  due. 
(Brandt  Surety.  &  Guar.  §  205,  citing  authorities.)    I  think  that 
App.  Div.— Vol.  LIX         33 
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the  action  lies  {McKeon  v.  Wendelkeriy  supra  ;  Jackson  v.  Partj  17 
Johns.  239,'  479),  and  that  the  judgment  must  be  affirmed. 
The  judgment  must  be  affirmed,  with  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  the  Boabd  of  Education,  by 
the  Corporation  Counsel  of  the  City  of  New  York,  to  Acquire 
Title  to  Certain  Lands  on  Seventh  Avenue,  between  Fourth  and 
Fifth  Streets,  in  the  City  of  New  York,  for  the  Site  of  a  School, 
under  Chapter  191  of  the  Laws  of  1888. 

Board  of  Education  of  the  City  of  New  York,  Appellant; 
Edward  H.  Litchfibld  and  Others,  Respondents. 

Eminent  domain  in  New  York  city  —  taoDee  for  which  a  warrant  hoe  inued  before 
confirmation  of  the  eommissionert^  report  are  to  be  deducted  from  the  award* 

Real  property  condemned  for  the  use  of  the  city  of  New  York  is  subject  to  tax- 
ation until  the  final  confirmation  of  the  report  of  the  commissioners  of  estl- 
mate,  when  the  title  thereto  vests  in  the  city  of  New  York,  and  the  city  is 
entitled  to  deduct  from  the  award  made  for  the  property  all  taxes  which  were 
a  lien  thereon  at  that  time. 

Taxes  levied  on  real  property  in  the  city  of  New  York  are  a  lien  thereon  from  the 
time  that  the  warrant  is  issued  for  their  collection. 

Appeal  by  the  Board  of  Education  of  the  City  of  New  York 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  14th  day  of  December,  1900,  directing  said  board  to 
pay  to  the  respondents  certain  moneys,  withheld  from  the  award 
made  to  property  owners  with  which  to  pay  taxes  for  the  year  1900. 

William  J,  Carr  [Jerome  W,  Coombs  with  him  on  the  brief], 
for  the  appellant. 

William  C.  De  Witty  for  the  respondents. 

Sewell,  J. : 

The  commissioners  of  estimate  filed  their  preliminary  transcript 
of  estimate  on  August  27,  1900,  by  which  they  awarded  the  Bum 
of  $92,000  for  the  loss  and  damage  to  the  respective  owners  of  said 
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land,  "subject  to  the  lien  of  all  unpaid  taxes,  assessments  and  water 
rates." 

The  commissioners  made  their  report,  which  was  confirmed  Sep- 
tember 25,  1900.  The  property  owners  thereafter  moved  at  Special 
Term  for  an  order  directing  the  treasurer  of  the  board  of  educa- 
tion to  pay  to  them  the  amount  of  said  award,  with  interest,  "  and 
without  any  deduction  or  reservation  for  the  taxes  of  1900."  The 
court  determined  that  they  were  entitled  to  the  whole  award,  and 
made  an  order  directing  the  board  of  education  to  pay  to  the  prop- 
erty owners  such  snras  as  had  been  retained  and  withheld  out  of  the 
award  to  discharge  the  taxes  for  the  year  1900. 

In  the  affidavit  upon  which  the  order  was  granted  it  is  stated  that 
the  taxes  were  distributed,  and  the  warrant  was  issued  for  their  col- 
lection on  September  19,  1900,  six  days  before  the  award  was  con- 
firmed, and  the  question  is  presented  whether  the  taxes  became  a 
lien  upon  the  property  and  the  city  was  entitled  to  retain  the 
amount  thereof  out  of  the  award. 

The  charter  (Laws  of  1897,  chap.  378)  provides  that  "  on  the 
final  confirmation  of  said  report"  of  the  commissioners  of  esti- 
mate, "the  said  city  of  ^ew  York  *  *  *  shall  become  and 
be  seized,  in  fee  simple  absolute,  of  the  lands  included  in  said 
report "  (§  1438),  and  that  taxes  are  a  lien  upon  property  from  the 
time  the  warrant  is  issued  for  their  collection  was  expressly  held 
in  Burr  v.  Palmer  (53  App.  Div.  358,  359). 

The  respondents,  however,  claim  that  the  property  became  appro- 
priated when  the  board  of  education  determined  to  take  proceedings 
for  the  acquisition  of  the  same,  and  that  it  was  not  subject  to  taxa- 
tion during  the  existence   of  the  proceeding  for  condemnation. 
There  is  no  authority  to  sustain  this  contention.     The  passage  of 
the  resolution,  the  filing  of  the  maps,  the  appointment  and  the 
report  of  the  commissioners,  were  preliminary  steps  in  a  proceeding 
T^hich  only  became  effective  when  the  report  was  confirmed.     A 
long  series  of  decisions  has  established  that  in  these  proceedings  no 
rights  are  vested  and  the  corporation  may  be  permitted  to  discon- 
tinue at  any  time  before  the  report  of  the  commissioners  is  finally 
confirmed.     {Matter  of  Commissionera  of  Washington  Park^  56  • 
If.    y.    144 ;  People  ex  reL  Oas  Light  Co,  v.  Common  Council^ 
78  id.  56.) 
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Prior  to  that  event  the  relation  of  the  owners  of  the  property 
embraced  in  the  proceeding,  and  the  city,  was  not  that  of  vendor 
and  vendee,  under  an  executory  contract  of  sale ;  on  the  contrary, 
all  of  the  legal  rights  and  obligations  which  pertain  to  ownersliip, 
including  assessment  and  taxes,  continued  in  the  owners  until  the 
proceeding  was  terminated  by  the  entry  of  the  final  order  confirm- 
ing the  report  of  the  commissioners.  The  decisions  of  this  State  do 
not  recognize  any  contract  obligation  between  owners  and  public 
ofiicers  of  municipalities  as  resulting  from  the  election  of  the  latter, 
under  authority  of  law,  to  take  specific  land  for  public  purposes, 
and  the  circumstance  that  the  interest  of  the  owners  may  be  divested 
by  the  existence  and  continuance  of  the  proceeding  does  not  affect 
the  status  of  the  property  as  to  its  ownership  or  as  to  its  liability 
for  taxes. 

The  exemption  given  by  the  statute  is  not  prospective  in  its  opera- 
tion. It  is  not  property  about  to  be  taken  or  to  become  the  prop- 
erty of  a  municipal  corporation  that  is  exempt,  but  real  property 
actually  owned  and  held  by  a  municipal  corporation  for  public  use 
that  is  exempt  by  law.    (Laws  of  1896,  chap.  908,  §  4,  subd.  3.) 

The  taxes  for  the  year  1900  having  been  imposed  prior  to  the 
confirmation  of  the  report  of  the  commissioners,  the  city  acquired 
its  title  subject  to  the  lien  which  was  transferred  from  the  land  to 
the  award  made  therefor,  and  the  city  had  the  right,  as  holder  of 
the  first  lien,  to  deduct  the  taxes  before  paying  the  award.  (C!ar- 
penter  v.  City  of  Neio  York^  44  App.  Div.  230.) 

The  omission  to  appeal  from  the  order  confirming  the  report  ren- 
dered it  final  and  conclusive  as  to  the  amount  of  the  loss  and  dam- 
age to  the  owners.  The  remedy  of  the  respondents,  if  they  felt 
aggrieved,  was  to  object  to  the  confirmation  of  the  report  and  to 
appeal  from  the  order  confirming  it.  {Farrin-gton  v.  Mayor^  83 
Hun,  124;  Donnelly  v.  City  of  Brooklyn,  121  N.  Y.  9.) 

Our  opinion,  therefore,  is  that  the  court  erred  in  directing  the 
payment  of  the  amount  deducted  from  tlie  award  for  taxes,  and 
that  the  order  must  be  reversed,  with  ten  dollars  costs  and. 
disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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Ottilib  Mabie  Steinway  and  Others,  Respondents,  v.  Louis  von 
Bebnuth,  as  Executor  and  Trustee,  etc.,  of  Gbobge  A.  Steinway 
Deceased,  and  Others,  Appellants. 

JurMdietion  of  the  Supreme  Court  and  of  the  Surrogates  Court  oner  am,  executo^M 
aeeounting  —  under  tohat  drcumetaneeay  when  that  of  the  Supreme  Court  is  JirH 
inwked,  it  teiU  retain  the  case. 

The  iDfant  children  of  Qeorge  Steinway,  deceased,  whose  will  directed  a  part  of 
the  income  of  his  estate  to  be  applied  to  their  maintenance,  brought  an  action 
in  the  Supreme  Court  against  one  von  Bernuth,  as  executor  and  trustee  under 
the  will  of  Qeorge  Steinway,  deceased,  the  said  von  Bernuth  and  others  as 
executors  of  William  Steinway,  deceased,  and  the  residuary  legatees  of  (George 
Steinway,  deceased.  The  complaint  therein  alleged  that  eighteen  months  had 
elapsed  since  the  death  of  G^rge  Steinway,  but  that  von  Bernuth,  as  his 
executor,  had  taken  no  steps  towards  an  accounting;  that  he  had  refused  to 
apply  any  portion  of  the  income  of  the  estate  of  Qeorge  Steinway  to  the  sup- 
X)ort  of  the  plaintiffs,  basing  such  refusal  upon  the  ground  that  the  executors 

.  of  William  Steinway  (von  Bernuth  being  one  of  them)  had  made  a  claim  against 
Ton  Bernuth  as  executor  of  Qeorge  Steinway,  involving  substantially  the  whole 
estate,  and  that  it  would  be  unsafe  for  him  to  make  any  further  application  of  the 
income  to  the  support  of  the  plaintiffs  while  that  claim  was  pending  and  unde- 
termined. The  complaint  further  alleged  that  von  Bernuth's  wife  was  a 
residuary  legatee  imder  the  will  of  William  Steinway;  that  the  interest  of  von 
Bernuth  was  antagonistic  to  the  interest  of  the  plaintiffs;  that  the  claim  was 
fraudulent,  and  that  there  was  danger  of  a  delay  in  the  determination  thereof, 
and  that  in  the  meantime  the  plaintiffs  lacked  support.  The  relief  asked  was 
a  determination  that  the  claim  was  invalid,  an  accounting  by  von  Bernuth  and 
such  other  equitable  relief  as  might  be  then  proper. 

SUd,  that  as  the  jurisdiction  of  the  Surrogate's  Court  had  not  been  invoked,  the 
Supreme  Court  might  retain  and  dispose  of  the  matter. 

jBNKsand  Sewell,  JJ.,  dissented. 

Appeal  by  the  defendants,  Lonis  von  Bernuth,  as  execntor  and  trus- 
tee, etc.,  of  George  A.  Steinway,  deceased,  and  others,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Nassau  on  the  22d 
day  of  November,  1900,  on  the  decision  of  the  court  rendered  after 
a  trial  at  the  Nassau  Special  Term  overruling  demurrers  to  the 
complaint. 

Qeorge  TT.  Cotterill  and  John  Delahuniy^  for  the  appellants. 
M.  Bumha/m  Moffat^  for  the  respondents. 
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Interlocutory  judgment  affirmed  on  the  authority  of  Ludwig  v. 
Bungwrf"  (48  App.  Div.  613),  with  costs. 

All  concurred,  except  Jenks,  J.,  who  read  for  revei'sal,  with  whom 
Sewell,  J.,  concurred. 

*  WiLLARD  BaRTLETT,   J.  : 

The  plaintiff  is  a  legatee  under  the  will  of  the  defendant's  testatrix.  In  the 
first  cause  of  action  set  out  in  the  complaint  she  seeks  a  judicial  construction  of 
that  portion  of  the  will  whereby  the  testatrix  bequeathed  to  the  plaintiff  all  her 
"household  furniture  and  store,  with  contents  of  house  known  as  29  Hamilton 
avenue,  Borough  of  Brooklyn,  County  of  Bangs  and  State  of  New  York." 

The  learned  judge  at  Special  Term  held  that  "inasmuch  as  the  Surrogate  of 
the  county  of  Kings  has  complete  power  and  jurisdiction  to  administer  such 
relief  in  the  premises  as  the  plaintiff  may  be  entitled  to,  if  any,  by  reason  of  the 
matters  and  things  set  forth  in  the  first  alleged  cause  of  action,  this  court,  in  the 
exercise  of  its  discretion,  should  decline  to  entertain  said  action  in  this  respect." 

The  substance  of  the  second  cause  of  action  may  be  stated  as  follows:  Prior  to 
1890  Mrs.  Christiana  Bungart,  the  defendant's  testatrix,  was  the  owner  of  the 
premises  No.  29  Hamilton  avenue,  Brooklyn,  on  which  there  stood  a  dwelling 
house  with  a  store  on  the  ground  floor.    Mrs.  Bungart  resided  there  with  her 
son.  and  conducted  a  retail  cigar  and  fishing  tackle  business  from  1890  to  April 
6,  1898,  the  date  of  her  death.    The  son  died  on  March  5,  1890,  leaving  Mrs. 
Bungart,  who  was  a  woman  of  advanced  age,  alone  in  the  business.    Mrs.  Bungart 
also  owned  Nos.  67  and  69  WoodhuU  street.    The  plaintiff  was  well  acquainted 
with  her,  and  had  performed  many  services  for  her  prior  to  the  death  of  her  son. 
Immediately  after  his  death  Mrs.  Bungart  agreed  with  the  plaintiff  that  if  she 
would  collect  the  rents  of  the  WoodhuU  street  premises;  have  her  own  son  make 
such  repairs  as  he  could  to  those  premises;  perform  such  work  around  the  house 
No.  29  Hamilton  avenue  as  might  be  requested;  attend  to  the  payment  of  the 
taxes  on  both  properties;  and  if,  in  addition,  "she  would  go  to  the  store  and 
residence  of  the  said  Christiana  Bungart  every  evening  and  stay  with  her  until 
it  was  time  to  close  the  place  and  attend  to  the  business,  as  the  said  Christiana 
Bungart  was  afraid  to  be  alone  in  the  evening,  in  the  store,  after  her  son  died. 
*    *    *    she,  the  said  Christiana  Bungart,  would  devise  by  her  will  or  other- 
wise transfer  to  the  plaintiff  the  house  and  premises  No.  29  Hamilton  avenue, 
hereinbefore  described,  together  with  the  contents  of  the  store,  including  the  safe 
and  contents  and  household  furniture,  and  that  all  should  be  the  property  aad. 
home  of  the  plaintiff  after  the  death  of  the  said  Christiana  Bungart."   The  plain* 
tiff  performed  the  agreement  on  her  part,  but  has  received  nothing  for  so  doings 
inasmuch  as  Mrs.  Bungart  failed  to  devise  the  Hamilton  avenue  premises,  or 
otherwise  transfer  the  same  to  the  plaintiff. 

It  was  admitted  upon  the  trial  that  the  agreement  above  set  forth  was  oral,  aii<i 
the  learned  judge  at  Special  Term  held  that  it  was  void  under  the  Statute  of 
Frauds.  He,  therefore,  directed  a  dismissal  of  the  complaint  on  the  ground  tliat 
it  did  not  state  facts  sufilcient  to  constitute  a  cause  of  action. 
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The  following  dissenting  opinion  was  written  in  the  present  case : 

Jbnks,  J.  (dissenting) : 

The  several  defendants  appeal  from  an  interlocutory  judgment 
overruling  their  demurrers  to  the  complaint.  Their  sixth  ground 
of  demurrer,  that  the  complaint  does  not  state  facts  sufficient  to 

So  far  as  the  first  alleged  cause  of  action  is  concerned,  we  do  not  think  the  dis- 
missal can  be  sustained.  While  it  has  many  times  been  held  that  the  Supreme  Court 
may  properly  decline  to  take  cognizance  of  a  matter  over  which  the  Surrogate's 
Court  has  concurrent  jurisdiction,  such  refusal  does  not  seem  to  be  authorized 
unless  the  jurisdiction  of  the  Surrogate's  Court  has  already  been  inyoked.  The 
rule  is  that  where  both  tribunals  have  equal  jurisdiction,  the  cause  should  be 
retained  and  disposed  of  in  the  forum  where  judicial  action  was  first  sought. 
{Sehuehle  v.  Beiman,  86  N.  Y.  270;  Oarlock  y.  Vandewrt,  128  id.  874.)  Here  there 
is  no  proceeding  now  pending  in  the  Surrogate's  Court  wherein  the  plaintiff  can 
obtain  a  construction  of  the  clause  of  Mrs.  Bungart's  will  set  out  in  the  first 
alleged  cause  of  action;  and  the  fact  that  some  future  proceeding  may  be  insti- 
tuted before  the  surrogate,  in  which  the  will  could  be  construed,  is  not  a  sufficient 
reason  for  postponing  judicial  action  on  the  subject  until  then,  and  declining  to 
exercise  the  equitable  jurisdiction  of  the  Supreme  Court.  No  case  is  cited  to  us 
in  which  the  Supreme  Court,  having  power  to  construe  a  wiU,  has  declined  to  do 
so  upon  the  ground  that  it  might  also  be  construed  in  the  Surrogate's  Court, 
unless,  at  the  time  of  the  institution  of  the  equity  suit,  there  were  already  pend- 
ing before  the  surrogate  a  proceeding  in  which  the  construction  of  the  will  might 
just  as  well  be  obtained. 

The  complaint  was  properly  dismissed  as  to  the  second  alleged  cause  of  action. 
The  gist  of  that  cause  of  action  is  the  breach  of  an  oral  contract  for  the  conyey- 
ance  or  devise  of  real  property.  Such  an  agreement  is  void  under  the  Statute 
of  Frauds,  unless  there  has  been  such  performance  on  the  part  of  the  plaintiff  as 
to  take  it  out  of  the  operation  of  that  statute.  Where  the  oral  agreement  is  to 
convey  the  land  upon  the  payment  of  a  specified  sum  of  money,  such  payment 
alone  is  not  deemed  a  sufficient  part  performance,  inasmuch  as  a  recovery  of  the 
consideration  in  an  action  at  law  would  fully  indemnify  the  party  by  whom  the 
purchase  price  was  paid.  (Miller  v.  Ball,  64  N.  Y.  286.)  Where,  however,  the 
entire  consideration  has  been  paid  and  the  purchaser  has  taken  possession  by 
consent  of  the  vendor,  has  made  improvements  upon  the  land,  paid  the  taxes 
and  incurred  expenditures  which  cannot  easily  be  made  good  to  him  in  an  action 
at  law,  he  will  be  entitled  to  enforce  the  contract  in  equity.  ( WincheU  v.  Winchdlt 
100  N.  Y.  159, 163.)  So,  where  the  consideration  for  the  promised  conveyauce 
consists  of  services  to  be  rendered,  and  the  services  are  rendered  but  the 
land  is  not  conveyed,  equity  will  not  compel  a  conveyance  unless  the  character 
of  the  services  is  so  peculiar  that  it  is  impossible  to  estimate  their  value  by  a 
pecuniary  standard  —  as  in  the  case  of  an  agreement  to  care  for  an  epileptic. 
iBhodes  v.  Rhodes,  8  Saudf .  Ch.  279.)  If  the  money  value  of  the  services  can  readily 
be  ascertained,  the  remedy  of  the  vendee  is  an  action  to  recover  their  fair  and 
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constitute  a  cause  of  action,  raises  the  question  whether  the  Supreme 
Court  will  take  jurisdiction.  The  action  is  for  an  accounting  by  an 
executor  and  for  certain  further  relief.  Although  the  Supreme 
Court  has  jurisdiction  in  the  premises,  concurrent  with  the  Surro- 
gate's Court  {Haddow  v.  Lundy^  59  N.  Y.  320 ;  Sanders  v.  Saut- 
ter^ 126  id.  193),  yet  in  its  discretion  it  will  refuse  to  exercise  such 
jurisdiction  unless  the  powers  of  the  Surrogate's  Court  be  inade- 
quate, or  some  reason  appear  why  complete  justice  cannot  be  meted 
out  in  that  court.  {Sanders  v.  Soutter.  supra  /  Douglas  v.  Yost^ 
64  Hun,  155 ;  Matthews  v.  Studley,  17  App.  Div.  303,  312;  Blake 
y.  Barnes,  28  Abb.  K  C.  401.)  In  Hard  v.  Ashley  (117  N.  Y, 
606)  the  court,  per  Gray,  J.,  say :  "  The  first  observation  we  make 
is  with  respect  to  the  bringing  of  this  action  in  the  Supreme  Court. 
There  was  no  reason  for  resorting  to  another  forum  than  that  estab- 
lished by  the  statute  for  the  final  settlement  of  an  executor'a 
accounts.  No  objection  appears  to  have  been  taken  on  the  record. 
If  it  had  been  made,  a  grave  jurisdictional  question  would  have 
been  presented.  We  do  jiot  wish  to  be  understood,  however,  as 
assenting  to  this  procedure.  These  proceedings  belong,  by  law,  to 
Surrogates'  Courts,  which  were  constituted  to  take  jurisdiction  of 
them,  and  the  powers  of  which  are  appropriate  and  adequate  for 
the  purpose."  (See,  too,  Arkenburgh  v.  Wiggins,  13  App.  Div. 
96,  98.)  So  far  as  the  decision  in  Fatrnan  v.  Fatma/n  (45  N.  Y. 
St.  Repr.  859  ;  appeal  dismissed,  133  N.  Y.  674)  is  concerned,  that 
involved  the  question  of  realty,  while  it  does  not  appear  in  this  case 

reasonable  value.  {Matthews  v.  MatthewB,  183  N.  T.  679;  Shakespeare  v.  Mark- 
ham,  10  Hun,  811,  825;  affd.,  72  N.  Y.  400.)  In  the  case  at  bar  there  can  be  na 
great  difficulty  in  proving  the  value  of  the  services  which  the  plaintiff  claims  to 
have  performed  for  Mrs.  Bungart.  They  were  not  of  such  a  special  or  unusaal 
character  as  those  contemplated  by  the  parties  in  the  Rhodes  case,  above  cited, 
and  they  do  not  bring  the  contract  within  the  rule  laid  down  in  that  decision. 

Our  conclusion  is  that  the  case  was  rightly  disposed  of  so  far  as  the  second 
cause  of  action  was  concerned,  but  that  the  court  should  have  entertained  juris- 
diction of  the  first  cause  of  action.  Under  these  circumstances,  the  proper  course 
seems  to  be  to  reverse  the  judgment  as  rendered.  {Board  of  Uhdertorii&n  v. 
National  Bank,  146  N.  Y.  64,  67.)  It  may  be  assumed  that  upon  the  new  trial 
the  court  at  Special  Term  will  make  the  same  disposition  of  the  second  cause  of 
action  as  was  made  upon  the  trial  already  had,  and  the  only  matter  upon  which 
further  adjudication  is  required  will  be  the  construction  of  that  clause  of  the  will 
which  is  set  out  in  the  first  cause  of  action. 
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that  any  realty  is  concerned ;  but  on  the  contrary  the  allegation  is 
that  the  claims,  which  are  specific  as  to  the  stock  and  the  proceeds 
of  the  Kfe  insurance,  would  virtually  wipe  out  the  entire  estate. 
And  the  burden  is  upon  the  plaintiflEs  to  show  reason  why  this  court 
should  take  jurisdiction. 

The  question  then  is  whether  any  facts  are  alleged  which  warrant 
the  Sil'preme  Court  in  taking  the  jurisdiction  to  the  exclusion  of 
the  court  of  the  surrogate.  The  infant  children  of  George  Stein- 
way,  deceased,  are  plaintiffs.  The  defendants  are  von  Bemuth  as 
executor  and  trustee  of  George  Steinway,  deceased,  the  same  von 
Bemuth  and  others  as  executors  of  William  Steinway,  deceased,  and 
the  residuary  legatees  of  George  Steinway,  deceased,  if  the  plaintiffs 
all  die  before  their  majorities  and  without  issue.  The  complaint 
may  be  summarized  as  follows :  In  1896  William  Steinway  died, 
leaving  a  will  under  which  von  Bemuth  and  others  qualified  as 
executors.  In  1898  George  Steinway,  son  of  William  Steinway, 
died,  leaving  a  will  under  which  the  said  von  Bernuth  alone  qualified 
as  an  executor.  Eighteen  months  have  passed  since  the  death  of 
Greorge  Steinway,  and  yet  von  Bernuth,  as  his  executor,  has  taken  no 
step  toward  an  accounting.  Until  May,  1900,  von  Bernuth,  obedient 
to  the  will,  applied  a  part  of  the  income  of  the  estate  to  the  main- 
tenance of  the  infant  plaintiffs.  On  May  1, 1900,  he  refused  and 
has  ever  since  been  steadfast  in  refusing  to  make  such  application. 
The  alleged  ground  of  his  refusal  is  that  in  April,  1900,  the  execu- 
tors of  William  Steinway  (von  Bernuth  being  one  of  them)  made  a 
claim  against  him  as  executor  of  George  Steinway  which  involved 
substantially  the  whole  estate,  and  that  it  would  be  unsafe  for  him 
to  make  any  further  application  to  the  support  of  the  infants  while 
that  claim  was  pending  and  undetermined.  Tbe  claim  is  that  a  largo 
amount  of  stock  of  which  George  Steinway  died  possessed  was  but 
an  incompleted  gift  from  William  Steinway  to  George  Steinway, 
and  is,  therefore,  an  asset  of  the  estate  of  William  Steinway,  and  also 
that  certain  insurance  upon  George  Steinway's  life  which  was 
collected  for  the  estate  of  George  Steinway,  together  with  the 
premiums  paid  thereon,  is  due  the  said  estate  of  William  Steinway. 
Von  Bemuth's  wife  is  a  residuary  legatee  under  the  will  of  William 
Steinway.  It  is  charged  that  the  interest  of  von  Bernuth  is 
App.  Div.— Vol.  LIX.        34 
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antagonistic  to  the  interests  of  the  plaintiffs ;  that  the  claim  is  a  fraud 
hatched  in  a  conspiracy  to  strip  the  estate  of  George  Steinway ;  that 
there  is  danger  of  a  delay  in  the  determination  thereof,  and  that 
meantime  these  infants  lack  snpport.  By  this  action  the  plaintiffs 
pray  for  a  determination  that  this  claim  is  invalid,  for  an  accounting 
by  von  Bernuth  and  for  such  other  equitable  relief  as  may  be  then 
due. 

The  learned  counsel  for  the  plaintiflEs  concedes  that  if  the  plain- 
tifiEs  but  complained  of  an  omission  to  account,  the  Supreme  Court 
might  refuse  to  take  jurisdiction  for  the  reason  that  the  remedy  in 
the  court  of  the  surrogate  was  adequate.  He  also  concedes  that  if 
the  complaint  went  further  only  to  stop  with  the  allegations  that  the 
infants  depend  upon  the  income  of  the  estate,  and  that  the  defend- 
ant refuses  to  apply  it,  that  possibly  this  court  might  refuse  to  enter- 
tain this  action  for  the  same  reason.  But  he  insists  that  there  are 
special  circumstances  which  warrant  this  court  in  taking  jurisdiction. 
And  he  points  out  the  double  relation  of  von  Bernuth,  as  the  execu- 
tor of  George  Steinway's  estate,  and  as  an  executor  of  William 
Steinway's  estate,  who  is  also  the  husband  of  one  of  the  residuary 
legatees  under  the  will  of  William  Steinway.  This  relationship,  it  is 
claimed,  is  peculiar  enough  to  warrant  this  court  to  take  jurisdiction, 
so  as  to  entertain  the  action  that  the  infant  children  may  be  present 
to  protect  their  rights.  But  the  infant  children  by  any  person  can  cite 
the  executor  to  account  in  the  court  of  the  surrogate,  and  the  remedy 
therein  is  direct  and  drastic  (Code  Civ.  Proc.  §§  2727,  2728 ;  Redf . 
Sur.  [5th  ed.]  773,  774  et  aeq,^  786,  and  authorities  cited),  and  there 
the  infants  may  appear  by  their  geneyal  guardian.  {Farmers^  Loan 
(&  Trust  Co,  V.  McKenna,  3  Dem.  219.)  The  Surrogate's  Court  has 
ample  power  to  scrutinize  von  Bernuth's  dealings  with  the  estate  of 
George  Steinway,  and  the  infants  have  a  full  opportunity  to  be  heard 
on  the  accounting.  The  executor  has  no  opportunity  to  smuggle 
through  this  claim.  Section  2719  of  the  Code  provides  that  the  exec- 
utor shall  not  satisfy  his  own  debt  or  claim  out  of  the  property  of 
the  deceased  until  proved  to  and  allowed  by  the  surrogate,  and  it  shall 
not  have  preference  over  others  of  the  same  class,  and  it  has  been  held 
that  ^^  ^  his  own  debt  or  claim ' "  includes  a  claim  as  an  administrator 
or  an  executor.  {NeiUey  v.  Neilley^  89  N.  T.  352.)  The  learned 
counsel  for  the  plaintiffs  also  insists  that  special  circumstances  are 
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shown  "  which  make  this  court  the  only  forum  where  the  plaintifie 
can  obtain  the  relief  they  ask,"  because  the  Surrogate's  Court  has  no 
jurisdiction  to  hear  and  to  determine  this  claim.     But  there  is  juris- 
diction expressly  conferred.     In  NeiUey  v.  NeHley  {stupra)  it  was 
held   that   under  2  Eevised   Statutes,  88,  section  33,  the  Surro- 
gate's Court  had  jurisdiction  to  settle  the  claim  of  the  administra* 
trix  of  one  estate  against  herself  as  administratrix  of  another  estate, 
under  the  rule  of  Shakespeare  v.  Markham  (72  N.  Y.  400)  and  other 
authorities   cited.     In  Matter  of  Randall  (152  N.  Y.  508,  515) 
Shakespea/re  v.  Markham  was  discussed,  and  it  was  said  that  the 
said  section  of  the  Revised  Statutes  was  substantially  reproduced 
in  section  2739  of  the  Code,  which,  although  repealed  in  1893, 
was  re-enacted  in  section  2731.     And  in  Matter  of  Walker  (136 
N.  Y.  20,  27)  the  court  say  :     "  The  entire  scheme  of  the  statute 
creating  and  defining  the  powers  of  that  oflScer  (the  surrogate)  has 
carefully  excluded   from  him   the  cognizance  of  disputed  claims 
against  the  estate  of  deceased  persons,  unless  it  is  a  debt  due  to 
an  executor  or  administrator^  or  one  provable  in  proceedings  for 
the  sale  of  real  estate."     Ludwig  v.  Bungart  (48  App.  Div.  613) 
was  not  cited  to  us,  but  the  majority  of  the  court  is  of  opinion 
that   it  is  conclusive    authority  in   this  case.     All    that    I  need 
notice  in  Lud/wig  v.  Bungart  is  the  first  cause  of  action,  which 
sought  a  judicial  construction  of  the  will;  and  which   was  dis- 
missed at   Special  Term  on  the  ground  that    the   court  should 
decline  to  exercise  its  jurisdiction  inasmuch  as  the  surrogate  had 
jnrisdiction.     This  court  said  :  "  No  case  is  cited  to  us  in  which 
the  Supreme  Court,  having  power  to  construe  a  will,  has  declined 
to  do  so  upon  the  ground  that  it  might  also  be  construed  in  the 
Surrogate's   Court,  unless,   at  the  time  of  the  institution  of  the 
eqnity  suit,  there  were  already  pending  before  the  surrogate  a  pro- 
ceeding in  which  the  construction  of  the  will  might  just  as  well 
be   obtained."     It  is  true  that  in  the  course  of  the  opinion  the 
learned  court  said :  "  The  rule  is  that  where  both  tribunals  have 
eqaal  jnrisdiction,  the  cause  should  be  retained  and  disposed  of 
in    the  forum  where  judicial  action  was  first  sought.     {Schuehle 
V.    Heiman^   86    N.   Y.    270;    Oarlock    v.    Vamdevorty  128    id. 
374.)  "    In  Schuehle  v.  Heiman  {supra)  the  court  say :  "It  would 
aeem    also  that  if    both  tribunals,   whose  interference  hac  been 
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invoked,  have  equal  or  concurrent  jurisdiction,  it  should  continue 
to  be  exercised  by  that  one  whose  process  was  first  issued."  To 
sustain  the  rule  there  are  three  cases  cited.  In  the  first  {Jiog- 
ere  v.  King^  8  Paige,  210)  the  chancellor  said  :  "  If  the  same 
party  who  files  a  bill  in  this  court  against  such  executor  or  adminis- 
trator subsequently  cites  him  to  account  before  the  surrogate,  the 
pendency  of  the  suit  here,  for  the  same  object,  ought  to  be  allowed 
by  the  surrogate  as  a  valid  objection  to  the  proceeding  there,  in  the 
nature  of  a  plea  in  abatement."  In  the  second  case  cited  {Oroahoth 
Y.  ZyoUy  16  Barb.  461)  the  trustee  had  petitioned  for  leave  to  account 
for  his  discharge,  and  for  the  appointment  of  a  substitute ;  and  a 
reference  had  been  ordered.  It  was  held  that  the  action  barred  an 
action  by  the  cestuis  que  trustent  to  remove  the  trustee  and  to  com- 
pel an  account,  for  the  reason  that  the  first  action  afforded  full 
relief.  In  the  third  case  cited  {Travis  v.  JHyerSy  67  N.  Y.  642) 
different  actions  had  been  brought  by  creditors  in  behalf  of  them- 
selves and  other  creditors  against  an  assignee  for  an  accounting,  and 
the  court  was  held  empowered  under  the  statute  and  the  practice, 
to  compel  all  creditors  to  prove  their  claims  in  the  first  action 
brought.  In  the  second  authority  cited  in  Ludwig  v.  Bungart 
{Oarlock  v.  Vandevort^  supra)  the  Special  Term  dismissed  the 
complaint  in  an  action  to  construe  a  will  on  the  ground  that 
there  was  pending  in  the  Surrogate's  Court  a  proceeding  wherein 
the  surrogate  could  construe  the  will  as  challenged,  and  the  decision 
sustained  the  court,  holding  that  the  jurisdiction  of  the  Surrogate's 
Court  in  the  premises  was  equal  to  and  concurrent  with  that  of  the 
Supreme  Court,  and  as  it  had  first  obtained  jurisdiction  it  should 
retain  it,  citing  Schuehle  v.  Reiman  {supra). 

But,  as  I  have  stated,  the  case  at  bar  is  for  an  accounting,  and  the 
relief  asked  incidental  thereto  is  especially  committed  to  the  juris- 
diction of  the  surrogate.  The  propriety  of  an  exercise  of  jurisdic- 
tion by  the  Supreme  Court  was  forthwith  challenged  by  a  demurrer, 
and,  in  the  absence  of  any  special  reason  shown  why  this  court 
should  exercise  jurisdiction,  I  think  that  it  should  decline  to  enter- 
tain it.  I  think  that  the  rule  applicable  to  this  case  is  enunciated  in 
Sa/nders  v.  Soutter  (126  N.  Y.  200) :  "  A  court  of  equity  possesses 
jurisdiction,  concurrent  with  the  Surrogate's  Court,  to  entertain  an 
action  or  proceeding  for  an  accounting  by  executors.     {Haddow  v. 
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Zundy,  59  N.  Y.  320.)  It  seems  to  be  the  rule  that  the  Supreme 
Court,  in  the  exercise  of  its  discretion,  will  decline  to  take  jurisdic 
tion  of  an  action  for  an  accounting,  by  the  representatives  of  the 
estate  of  a  deceased  person,  unless  special  facts  and  circumstances 
are  alleged  showing  that  the  case  is  one  requiring  relief  of  such  a 
nature  that  the  Surrogate's  Court  is  not  competent  to  grant  it,  or 
some  reason  assigned  or  facts  stated,  to  show  that  complete  justice 
cannot  be  done  in  that  court.  ( Wager  v.  Wager,  89  N.  Y,  161 ; 
Chipman  v.  Montgomery^  63  id.  221 ;  Anderson  v.  Anderson,  112 
id.  115  ;  Haddow  v.  Lundy,  supra.)  But  when  a  court  of  equity 
obtains  jurisdiction  of  the  matter  for  some  special  purpose,  as  to  set 
aside  a  fraudulent  deed  or  settlement  made  between  the  executors  and 
parties  interested  in  the  estate,  or  to  grant  some  other  special  relief 
not  within  the  power  of  the  probate  court,  it  may,  and  very  fre- 
quently does,  retain  the  case  for  all  purposes  and  decree  a  complete 
administration,  settlement  and  distribution  of  the  entire  estate.  (1 
Pom.  Eq.  Juris.  §§  234,  235 ;  1  Story's  Eq.  Juris.  [13th  ed.]  ch.  7, 
§§  423,  424 ;  Fisher  v.  ITubbell,  1 T.  &  C.  97.)"  The  same  learned 
judge  who  wrote  in  Garlock  v.  Yand&oort  {supra)  wrote  for  the 
court  in  Ha/rd  v.  Ashley  {supra),  and  his  intimation,  as  quoted  in 
the  first  part  of  this  opinion,  is  too  plain  to  be  disregarded  by  me. 
The  Surrogate's  Court  can  deal  adequately  with  the  failure  to 
account,  with  the  omission  to  pay  over  the  income,  and  with  the 
claim  of  the  executors  of  William  Steinway  against  the  executor  of 
George  Steinway.  Hence  no  reasons  appear  why  the  Supreme 
Court  should  take  jurisdiction,  and  I  think  that  the  parties  should 
be  relegated  to  the  court  of  the  surrogate. 

The  interlocutory  judgment  should  be  reversed  and  the  demurrer 
sustained,  but  without  costs  of  this  appeal  to  either  party. 

Sbwell,  J.,  concurred. 
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The  National  Commebcial  Bank  op  Albany,  Appellant,  v.  The 
Lackawanna  Transpoktation  Company,  Eespondent. 

Convenion —  it  does  not  lie,  for  the  failure  of  a  common  carrier  to  take  up  a  bill  of 
lading  on  delivery  of  the  goods  to  the  Tiolder  thereof,  in  favor  of  a  subsequent  trans- 
feree of  the  bill  of  lading. 

Where  goods,  tahipped  under  a  bill  of  lading  containing  a  provision  that  the 
bill  shall  be  surrendered  upon  the  delivery  of  the  goods,  are  delivered  bj 
the  carrier  to  the  lawful  holder  of  the  bill  of  lading  without  requiring  the  sur- 
render thereof,  the  carrier  is  not  liable,  as  for  the  conversion  of  the  goods,  to  a 
subsequent  transferee  of  the  bill  of  lading  who  took  the  same  without  knowl- 
edge that  the  goods  had  been  delivered.  The  functions  of  the  bill  ceased  upon 
the  delivery  of  the  goods,  and  it  could  not  thereafter  operate  to  vest  the  title 
of  the  goods  in  the  subsequent  transferee^ 

The  liability,  if  any,  of  the  carrier  to  the  subsequent  transferee  of  the  bill 
of  lading,  for  the  former's  failure  to  take  up  the  bill  when  it  delivered  the 
goods,  cannot  be  enforced  in  an  action  based  solely  upon  the  theory  of  a  con- 
version of  the  goods. 

Appeal  by  the  plaintiff,  The  National  Commercial  Bank  of 
Albany,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  Albany 
on  the  12th  day  of  April,  1900,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Columbia  Special  Term,  pursuant  to  an 
adjournment  from  the  Albany  Trial  Term,  dismissing  the  complaint 
upon  the  merits. 
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The  facts,  as  they  appeared  upon  the  trial  of  this  case,  are 
snbstantiaUy  as  follows : 

In  October,  1891,  Counselman  &  Co.,  at  Chicago,  shipped  by  the 
defendant's  line  to  Buffalo  50,000  bushels  of  oats,  for  which  it  took 
a  bill  of  lading.  Such  bill  contained  a  provision  that,  when  the 
goods  were  consigned  in  a  certain  specified  form,  the  bill  should  be 
surrendered  to  the  carrier  upon  the  delivery  of  the  goods.  It  may 
be  conceded  that  this  bill  required  a  surrender  of  the  goods  when 
delivery  was  made. 

The  oats  were  consigned  to  the  order  of  Counselman  &  Co.  and 
such  bill  of  lading,  indorsed  in  blank  by  them,  was  sent  annexed  to 
their  draft  on  E.  Gallagher  for  the  price  of  the  oats,  to  the  Marine 
Bank  of  Buffalo.  When  the  oats  arrived  in  Buffalo  that  bank  held 
the  bill  of  lading  as  security  for  such  draft,  and  the  defendant 
delivered  the  oats  to  it,  but  did  not  take  up  the  bill  of  lading. 
Gallagher,  acting  for  the  Fort  Orange  Milling  Company  of  Albany, 
subsequently  paid  the  draft,  and  took  the  bill  of  lading  and  the  oats 
and  delivered  them  to  the  milling  company.  The  oats  were  deliv- 
ered to  the  Marine  Bank  on  or  about  November  6,  1891.  On 
November  23,  1891,  such  milling  company  transferred  such  bill  to 
this  plaintiff,  as  security  for  a  debt  of  some  $15,000,  then  due  to  it, 
and  the  plaintiff,  in  exchange  therefor,  surrendered  valuable  secu- 
rities which  it  held  in  pledge  for  the  same  debt.  The  plaintiff  dis- 
covered in  February,  1892,  that  the  oats  had  been  delivered  to  the 
Marine  Bank,  and  by  it  to  the  milling  company,  before  the  said 
transfer  of  the  bill  of  lading  to  it,  and  that  such  milling  company 
had  perpetrated  a  fraud  upon  it  by  inducing  it  to  take  such  bill. 
Subsequently,  in  October,  1897,  it  demanded  the  oats  from  this 
defendant,  and  produced  and  offered  to  surrender  to  it  the  bill  of 
lading  in  question.  Upon  the  defendant's  refusal  to  deliver  the 
same,  it  brought  this  action  for  their  conversion.  On  the  trial  the 
complaint  was  dismissed  upon  the  merits,  and  from  such  judgment 
of  dismissal  this  appeal  is  taken. 

John  G.  Milhum  and  James  McC.  Mitchell^  for  the  respondent. 

John  M,  Bowers^  William  Lansing  and  Latha/m  Q,  Reed^  for 
the  appellant. 
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Parker,  P.  J. : 

We  concur  in  the  conclusion  readied  by  the  trial  court,  that  the 
plaintiff  could  not  maintain  an  action  against  the  defendant  for  a 
conversion  of  the  oats. 

The  Marine  Bank  was  the  holder  of  the  bill  of  lading  and  the 
owner  of  the  oats  when  the  defendant  delivered  thenoi  to  it.  It 
was  the  party  to  whom  the  defendant,  by  its  contract  in  the  bill  of 
lading,  had  undertaken  to  deliver  them,  and  upon  such  delivery  the 
functions  of  such  bill  of  lading  ceased.  Thereafter  it  was  a  "  spent " 
bill  and  could  not  be  operative  to  transfer  the  title  of  the  oats  to  any 
one.  (4  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  548, 549 ;  Colgate  v.  Penn- 
sylvania Company,  31  Hun,  300.)  And  this  is  so,  although  the 
defendant  had  violated  a  part  of  its  contract  contained  therein,  by  not 
requiring  its  surrender  when  it  delivered  the  oats.  Notwithstand- 
ing that  neglect,  the  bank  was  none  the  less  the  rightful  owner  of  the 
oats  and  entitled  to  their  possession,  and  the  bill  of  lading  could 
never  thereafter  operate  to  deprive  it  of  such  rights.  Thus,  the 
delivery  of  the  oats  to  the  rightful  owner  was  not  a  conversion  of 
them  by  the  defendant ;  and  the  plaintiff,  which  then  had  no  inter- 
est whatever  in  them,  has  no  just  complaint  against  it  for  so  doing. 
And  inasmuch  as  the  plaintiff,  by  the  assignment  to  it  of  the  bill  of 
lading,  acquired  no  title  whatever  to  the  oats  therein  mentioned,  it 
has  never  obtained  any  right  to  demand  the  possession  thereof  from 
the  defendant.  The  facts,  therefore,  do  not  sustain  an  action  against 
the  defendant  for  converting  its  property. 

The  precise  ground  of  complaint  which  the  plaintiff  now  makes 
against  the  defendant  is,  not  that  it  delivered  the  property  to  the 
Marine  Bank,  but  that  it  neglected  to  take  up  the  bill  of  lading 
when  it  made  such  delivery.  It  argues  that  the  provision  in  such 
bill  to  the  effect  that  it  would  do  so,  was  a  contract  with  all  those 
to  whom  it  might  thereafter  come,  that  the  defendant  would  retain 
the  oats  and  hold  them  ready  to  be  delivered  to  whoever  should  pro- 
duce and  surrender  the  bill ;  that,  by  breach  of  that  contract,  the 
plaintiff  has  been  induced  to  take  a  "  spent "  and  worthless  bill  of 
lading,  instead  of  a  transfer  of  the  oats,  which,  under  the  defendant's 
contract,  it  naturally  supposed  it  was  acquiring,  and  that  an  action 
lies  against  the  defendant  for  the  damages  so  sustained. 

It  also  further  argues  that  such  provision  was  at  least  a  representi^ 
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tion  to  whomsoever  the  bill  might  thereafter  come,  that  the  defend- 
ant still  held  the  oats  and  would  do  so,  so  long  as  the  bill  was  out- 
49tanding,  and  that  thus  it  is  analogous  to  the  case  where  a  common 
carrier  issues  a  bill  of  lading  for  goods  that  have  never  been  put  into 
its  custody  or  possession,  and  it  claims  that  it  may  recover  against 
the  defendant  for  leaving  this  bill  of  lading  outstanding  after  the 
goods  were  delivered,  upon  the  same  principles  that  would  allow  it 
to  recover  against  a  carrier  who  issued  a  fictitious  bill  of  lading. 
{Oriawold  v.  Himen^  25  N.  Y.  595.) 

It  further  claims  that  the  leaving  of  such  bill  of  lading  outstand- 
ing after  having  delivered  the  oats  was  a  direct  violation  of  section 
633  of  the  Penal  Code,  and  that,  therefore,  an  action  arose  to  the 
plaintiff  for  the  damages  caiised  thereby. 

These  claims  present  a  very  serious  question,  whether  the  defend- 
ant, by  its  neglect  to  take  up  the  bill  of  lading,  did  not  incur  a  lia- 
bility to  tlie  plaintiff  for  the  losses  sustained  by  reason  of  its  reliance 
upon  the  provision  referred  to.  But  we  are  not  able  to  see  how 
43nch  question  can  be  made  available  to  this  plaintiff  in  this  action, 
and  much  less  can  we  see  how  it  is  to  avail  it  on  this  appeal. 

It  is  very  clear  that  this  action  is  one  for  the  conversion  by  the 
defendant  of  the  plaintiff's  property,  and  for  that  only.  But  two 
facts  appear  in  the  complaint  which  bear  at  all  upon  the  claim  now 
made  —  one,  the  fact,  appearing  in  a  copy  of  the  bill  of  lading,  that 
the  defendant  undertook  to  take  up  the  bill  upon  delivery  of  the 
oatB,  the  other  that  prior  to  the  plaintiff's  demand  the  defendant  had 
delivered  the  oats  to  another  party,  without  the  plaintiff's  knowledge 
and  without  a  surrender  of  such  bill. 

Snt  there  is  no  averment  in  the  complaint,  nor  does  it  appear 
therefrom,  that  such  delivery  was  before  the  bill  of  lading  had  been 
assi^ed  to  the  plaintiff,  nor  that  the  plaintiff,  by  reason  of  the 
defendant's  neglect  to  take  it  up,  had  suffered  any  injury  whatever. 
On  the  contrary,  it  would  appear  therefrom  that  the  bill  had  regu- 
larly come  in  due  course  of  business  into  the  plaintiff's  ownership 
and  possession  before  the  delivery  of  the  oats,  and,  instead  of  being 
a  '^  spent "  and  worthless  bill,  that  it  was  one  operative  to  transfer  to 
the  plaintiff  the  title  to  the  oats.    The  complaint  contains  no  sugges- 
tion that  the  defendant  has  done  any  act  causing  injury  to  the  plain- 
App.  Div.— Vol.  LIX.        35 
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tifi,  save  that  it  has  unlawfully  refused  to  deliver  up  the  oats  when 
demanded,  and  had  prior  to  that  time  converted  them  to  its  own 
use  by  an  unauthorized  delivery  to  another  without  plaintiffs  knowl- 
edge or  consent.  The  whole  theory  of  the  complaint  is  that  the 
plaintiff  had  acquired  title  to  the  oats  through  the  bill  of  lading, 
and  that  the  defendant  had  unlawfully  converted  the  plaintiff's  prop- 
erty so  acquired.  That  was  the  sole  issue  which  the  defendant  was 
called  upon  to  meet  at  the  trial,  and  that  was  the  sole  theory  upon 
which  the  plaintiff  tried  and  rested  its  case.  The  facts  upon  which 
the  plaintiff  would  now  establish  a  cause  of  action  are  facts  proven 
by  the  defendant  to  defeat  the  one  upon  which  th^  plaintiff's  com- 
plaint is  based.  They  are  facts  which  are  not  set  forth  in  such 
complaint,  and  which  would  not  have  been  admissible  as  a  cause  of 
action  under  it,  and  if  from  such  ;facts  any  cause  of  action  whatever 
accrues  to  the  plaintiff,  it  is  one  which  differs  in  its  entire  scope  and 
meaning  from  the  one  therein  contained.  The  request  of  the  plain- 
tiff, after  the  case  had  been  finally  submitted,  that  the  trial  judge 
find  certain  questions  of  fact  and  conclusions  of  law  in  harmony 
with  the  claim  it  now  makes,  does  not  alter  the  situation.  No  appli- 
cation was  made  to  amend  the  complaint  so  that  it  would  conform 
to  the  new  facts  upon  which  the  new  claim  was  based,  and  had  the 
trial  judge  rendered  a  judgment  for  the  plaintiff,  based  upon  such 
new  facts,  it  would  evidently  have  been  for  a  cause  of  action  which 
had  never  been  presented  to  the  defendant,  and  concerning  which 
it  had  never  been  heard. 

It  is  a  familiar  rule  that  ^^  a  party  coming  into  court  asserting  one 
cause  of  action  cannot  recover  on  another  and  different  one." 
{JSeed  V.  MoConnell,  133  N.  Y.  426, 434;  Southwick  v.  First  Nat. 
Bank  of  Memphis^  84  id.  420 ;  Homeyn  v.  SUckleSj  108  id.  650, 
652;  Terry  v.  Munger,  121  id.  171.) 

Upon  the  facts,  as  they  were  established  by  the  defendant,  it  did 
not  convert  any  of  the  plaintiff's  oats.  Whether  the  defendant  was 
estopped  from  proving  any  of  those  facts  is  a  question  that  was  not; 
raised  upon  the  trial.  The  evidence  to  establish  them  was  admitted 
without  objection,  and,  therefore,  it  was  properly  considered  by  tho 
trial  judge,  and  must  be  considered  here.  That  the  facts  established 
utterly  defeated  the  plaintiff's  claim,  as  set  forth  in  his  complaint^ 
we  think  there  can  be  no  doubt 
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The  trial  judge  passed  only  upon  the  cause  of  action  set  up  in  the 
complaint)  and  upon  that,  we  think,  his  decision  was  correct.  We 
do  not  examine,  therefore,  as  to  the  correctness  of  the  claim  now 
made,  that  from  the  whole  evidence  in  the  case  a  cause  of  action 
appears  against  the  defendant.  The  judgment  which  the  trial  court 
rendered  was  a  correct  one  and  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs ;  Edwabds,  J.,  not 
sitting. 


The  People's  Building,  Loan  and  Saving  Association,  Respondent, 
V.  Nicholas  B.  Platz,  Appellant,  and  Magdelena  Platz. 

JBuHding  and  loan  association — v>hen  hound,  by  the  repre$ont€Uion8  of  its  agents, 
not  to  enforce  a  mortgage  given  by  a  borrowing  member  beyond  a  certain  number  qf 
payments. 

The  agents  of  a  building  and  loan  association  informed  a  prospective  borrower 
that  if  he  held  fifty  shares  of  the  stock  of  the  association  it  would  advanee 
him  the  par  value  thereof  to  be  secured  by  a  mortgage  upon  his  real  property;  that 
the  mortgage  would  be  taken  only  as  a  security  for  the  payment  of  the  monthly 
installments  of  one  dollar  accruing  on  each  share  of  his  stock,  and  that,  if  he 
would  pay  th^  fifty  dollars  due  monthly  upon  his  fifty  shares,  the  association 
would,  at  the  end  of  five  years,  take  up  his  certificate  of  stock  and  cancel  his 
mortgage.  At  the  same  time  a  prospectus  of  the  association  was  shown  to  the 
l)orrower,  in  which  it  was  stated  that  this  association  was  the  only  one  that 
wrote  a  definite  contract  specifying  the  exact  number  of  payments  which 
would  be  required  on  each  share  of  stock  and  which  took  a  mortgage  for  a 
definite  period.  Purchasers  were  asked  to  bear  this  in  mind  and  to  read  care- 
fully the  certificates  issued. 

Such  certificates  contained  an  agreement  on  the  part  of  the  association  to  pay  the 
member  the  sum  of  |100  for  each  of  said  shares  at  the  end  of  five  years, 
and  that  in  the  event  of  his  death  before  the  expiration  of  that  time,  it 
would  pay  a  sum  of  money  equal  to  the  amount  of  the  monthly  installments 
paid  on  said  shares,  together  with  all  dividends  which  had  accrued  thereon. 
8uch  certificates  also  made  the  articles  of  association  and  by-laws  a  part  of  the 
contract. 

The  mortgage,  given  by  the  borrowing  member  in  reliance  upon  the  representa- 
tions so  made,  was  conditioned  upon  the  payment  of  the  sum  of  five  thousand 
doUars  in  the  manner  following,  viz.,  fifty  dollars  contribution  of  principal, 
and  twenty  dollars  and  eighty-five  cents  interest  and  twenty  dollars  and 
eighty -five  cents  premium,  each  and  every  month  from  the  date  thereof  for 
"sucdi  term  as  will  secure  to  the"  association  "the  payment  of  the  full  sum 
of  One  Hundred  DoUars  on  each  and  every  one  of  the  m^gagor's  shares 
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hereby  secured  to  be  paid;  *  *  *  and  also  for  the  payment  of  all  dues^ 
fines  and  penalties/'  pursuant  to  the  articles  of  association  and  the  by-laws 
thereof. 

The  borrowing  member  might  have  discovered  from  a  study  of  the  by-laws  and 
articles  of  association  that  his  stock  would  not  mature  nor  his  mortgage  be 
canceled  at  any  definite  time,  but  only  when  the  monthly  dues  paid  upon  the 
stock  and  the  dividends  declared  thereon  amounted  to  $100  a  share. 

Seld,  that  as  the  association  h:id  led  the  borrowing  member  to  believe  that  five 
years  was  the  longest  period  during  which  he  would  be  required  to  pay,,  it 
could  not  take  advantage  of  its  own  fraud  and  enforce  the  mortgage  for  an 
amount  in  excess  of  the  payments  which  the  association  had  represented  that 
it  secured; 

That  the  borrowing  member  might  properly  cease  his  payments  after  the  ezplia- 
Uon  of  five  years. 

Appeal  by  the  defendant,  Nicholas  B.  Platz,  from  a  jadgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Albany  on  the  28th  day  of  February, 
1900,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Albany  Trial  Term,  the  jury  having  been  discharged. 

Isaiah  J^ellowSj  Jr.,  and  £,  Countryman^  for  the  appellant. 

Chester  M,  Elliott^  for  the  respondent. 

Pabkbb,  p.  J. : 

After  a  careful  study  of  the  articles  of  association  and  by-laws  of 
the  plaintiff,  and  the  certificate  issued  by  it,  I  am  satisfied  that  the 
defendant  had  no  idea  of  the  contract  into  which  he  really  entered 
when  he  executed  the  mortgage  in  question.  The  situation  of  the 
respective  parties  at  that  time  was  substantially  as  follows : 

The   plaintiff  is  a  loan  and  saving  association,  organized  under 
chapter  122  of  the  Laws  of  1851,  and  the  acts  amendatory  thereof. 
As  fixed  by  its  articles  of  association,  its  capital  is  five  millions  of 
dollars,  consisting  of  fifty  thousand  shares  of  the  par  value  of  one 
hundred  dollars  each.     Its  scheme  is  to  have  each  purchaser  pay  for 
stock  issued  to  him  the  sum  of  one  dollar  per  month  on  each  share 
purchased  ;  also  an  entrance  fee  of  one  dollar  on  each  share ;  also  a 
quarterly  installment  of  twenty-five  cents  on  each  of  such  shares ; 
also  a  transfer  fee  and  cancellation  fee  of  one  dollar  for  every  trans- 
fer or  cancellation  of  his  shares.    Also  certain  fines  and  penalties  are 
provided  for,  and  forfeiture  of  amounts  paid  on  shares  of  stock  in 
the  event  of  default  by  the  purchasers.     The  entrance  fees,  quar- 
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terl  J  installments,  transfer  and  cancellation  fees  constituted  a  current 
fund,  out  of  which  expenses  and  salaries  were  paid. '  The  fines  and 
penalties,  the  various  sums  forfeited  to  the  company,  and  the 
monthly,  dues  paid  by  such  purchasers,  constituted  a  fund  from 
which  loans  were  made  and  dividends  paid,  and  into  this  fund  also 
went  such  interest  and  premiums  as  were  received  upon  loans  made. 
The  dividends  were  to  be  declared  whenever,  in  the  judgment  of 
the  directors,  the  fund  was  sufficient  to  warrant  it. 

Whenever  the  monthly  dues  paid  by  a  purchaser,  and  the  amount 
of  the  dividends  declared  upon  his  share  of  stock  equalled  the  sum 
of  $100,  such  share  was  considered  matured  and  was  canceled,  and 
ihe  purchaser  thereupon  became  entitled  to  be  paid  by  the  company 
the  full  sum  of  $100  in  lieu  of  it,  providing,  of  course,  he  had  in 
the  meantime  made  no  default  in  his  payments  and  incurred  no 
forfeitures. 

There  was  also  a  further  provision  in  such  articles  by  which  a 
shareholder  could,  at  the  discretion  of  the  directors,  be  a&ocmced 
the  full  amount  of  his  share  of  stock,  provided  he  secured  the  same 
by  a  bond  and  mortgage  upon  real  estate.  The  terms  of  payment 
of  such  bond  and  mortgage  are  not  stated  in  the  articles  of  associa- 
tion, except  that  they  are  to  be  as  "  prescribed  by  these  Articles  of 
Association  and  the  By-Laws  thereof ;  which  mortgage,  when  paid 
oat  of  the  dues  and  accruing  dividends,  shall  be  a  full  and  complete 
redemption  and  satisfaction  of  the  shares  of  capital  stock  held  by 
the  shareholder  so  mortgaging  said  property." 

In  the  by-laws  it  was  provided  that  upon  such  a  mortgage  should 
be  paid  interest  at  the  rate  of  five  per  cent,  and  also  a  premium  of 
five  per  cent  per  annum,  to  be  paid  monthly. 

Thus,  if  this  defendant  had  carefully  and  intelligently  studied 
these  articles  he  could  probably  have  discovered  that,  in  purchasing 
his  fifty  shares  of  stock,  he  had  acquired  the  privilege  of  paying 
$50  per  month  for  an  indefinite  time,  and  until,  in  the  discre- 
tion of  the  directors,  dividends  enough  had  been  earned  to  bring 
snch  payments  up  to  $100  per  share.  And,  also,  by  including  the 
by-laws  within  his  studies,  he  would  probably  have  discovered  that 
he  ^wsA  to  pay  five  per  cent  interest  annually  on  the  amount  advanced 
him,  and  a  bonus  or  premium  of  five  per  cent  additional  annually, 
for  the  privilege  of  borrowing  from  the  association,  until  perchance 
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the  dividends  in  the  course  of  years,  and  in  the  discretion  of  the 
directors,  would  bring  the  amount  of  his  monthly  installments  paid 
up  to  $100  per  share.  * 

But  the  situation  as  the   defendant   understood  it  was   quite 
different. 

In  November,  1889,  he  purchased  five  shares  of  such  stock  and 
took  a  certificate  from  the  association  for  the  same.     Such  certifi- 
cate constitutes  him  a  shareholder  of  the  association,  states  that  he 
holds  five  shares  thereof,  and,  in  express  terms,  agrees  on  the  part 
of  the  association  to  pay  him  the  sum  of  $100  for  each  of  said  shares 
at  the  end  of  five  years  from  the  date  thereof.     It  further  provides 
that  in  case  of  his  death  before  the  expiration  of  such  term  it  will 
pay  a  sum  of  money  equal  to  the  amount  of  monthly  installments 
paid  on  said  shares,  together  with  all  dividends  accrued  thereon. 
Nowhere  is  it  intimated  that  only  the  monthly  installments  paid 
and  accrued  dividends  are  to  be  paid  on  the  five  shares,  if  he  lives 
and  pays  his  monthly  installments  for  five  years ;  but  a  plain  dis- 
tinction to  that  effect  is  made  in  case  he  dies  and  thus  stops  paying 
before  the  expiration  of  five  years.     It  is,  however,  provided  in 
such  certificate  that  the  articles  of   association  and  by-laws  are 
thereby  made  a  part  of  the  contract.     Save  what  is  concealed,  rather 
than  expressed,  in  that  phrase,  this  certificate  is  a  direct  contract 
that  the  association  will  pay  the  par  value  of  each  share  after  sixty 
jnonthly  payments  by  the  shareholder  shall  have  been  made. 
i    Subsequently  forty-five  other  shares  were  purchased  by  the  defend- 
ant  —  ten  at  one  time  and  thirty-five  at  another — by  certificates  in 
all  respects  expressed  as  the  one  just  referred  to.    These  subsequent 
shares  were  taken  out  on  the  suggestion  of  the  general  agents  of 
the  association,  that  if  he  held  fifty  shares  he  could  have  advanced  to 
him  their  par  value  if  he  would  secure  them  by  a  mortgage  on  his 
property.     These  agents  also  informed  him  that  the  annual  interest 
which  he  would  have  to  pay  upon  such  amount  would  be  two  and 
one-half    per  cent  only;   that    the  mortgage  was  taken  only  as 
security  that  he  keep  up  the  monthly  installments  accruing  on  his 
stock,  and  that  if  he  would  regularly  pay  the  fifty  dollars   due 
monthly  upon  his  fifty  shares  the  association  would,  at  the  end  of 
fiixty  such  payments,  take  up  his  certificates  of  stock  and  cancel  bis 
mortgage.    At  the  same  time  a  prospectus  of  the  association 
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shown  to  the  defendant  by  these  agents,  in  which,  among  other 
things,  it  was  stated  that  this  association  is  the  only  one  that 
writes  a  definite  contract,  specifying  the  exact  number  of  pay- 
ments that  will  be  required  from  the  members  on  each  share  of 
stock,  and  also  takes  a  mortgage  for  a  definite  period ;  and  pur- 
chasers are  asked  to  bear  that  in  mind  and  read  carefully  the 
certificate  issued.  In  connection  with  this,  a  statement  issued  by 
the  association,  illustrating  the  result  to  a  borrower  of  $1,000  for 
five  years,  was  shown  the  defendant,  in  which  $1,000  is  credited  to 
such  borrower  on  his  ten  shares  at  the  end  of  five  years. 

The  trial  judge  made  no  finding  upon  the  question  whether  or 
not  such  statements  were  made  by  the  plaintiff  and  relied  upon  by 
the  defendant,  but  from  the  evidence  before  us  it  cannot  be  doubted 
but   that  they  were.     From  these   representations,  made   by  the 
agents  and  so  distinctly  corroborated  by  the  certificates  and  pros- 
pectus of  the  association,  the  defendant  undoubtedly  did,  in  fact, 
believe  that  he  assumed  no  greater  obligation  than  to  pay  the  speci- 
fied monthly  sums  for  a  period  of  sixty  months.     There  is  no 
expression  in  the  mortgage  that  distinctly  or  intelligibly  contradicts 
this  belief.     The  terrri  therein  stated  is  a  period  that  *'  will  secure 
*     *     *    the  payment  of  the  full  sum  of  One  Hundred  Dollars  on 
each  and  every  one  of  the  mortgagor's  shares  hereby  secured  to  he 
paid.^^    In  view  of  the  fact  that  not  only  the  statements  of  the 
a^nts,  but  also  the  certificate  under  which  he  held  such  shares, 
declared  that  they  would  be  satisfied  by  the  payment  of  sixty  monthly 
installments,  such  a  provision  in  the  mortgage  was  not  calculated  to 
give  him  any  different  impression. 

Helying  upon  these  statements,  the  defendant,  being  then  about 
to  build  and  needing  the  money,  on  August  30,  1890,  executed  a 
bond  and  mortgage  to  the  association,  conditioned  substantially  as 
follows :  That  if  the  said  defendant  should  pay  to  the  said  associa- 
tion the  sum  of  $5,000  in  the  manner  following,  viz.,  fifty  dollars 
contribution  of  principal,  and  twenty  dollars  and  eighty-five  cents 
interest  and  twenty  dollars  and  eighty-five  cents  premium,  each  and 
every  month  from  the  date  thereof  for  "  such  term  as  will  secure 
to  the  "  association  "  the  payment  of  the  full  sum  of  One  Hundred 
Dollars  on  each  and  every  one  of  the  mortgagor's  shares  hereby 
secured  to  be  paid ;    *    *     *    and  also  for  the  payment  of  all  dues, 
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fines  and  penalties,"  etc.,  pursuant  to  the  articles  of  association  and 
the  by-laws  thereof,  then  this  obligation  to  be  void,  etc. 

The  defendant  regularly  and  monthly  paid  the  installments  and 
sums  due  upon  his  said  fifty  shares  until  sixty  monthly  payments^ 
had  been  made  thereon,  and  during  that  period  also  paid  the  inter- 
est and  premiums  required  by  the  mortgage.  The  whole  amount 
BO  paid  amounted  to  $5,573.30,  in  which  there  is  not  included  any 
dividend.  He  then  stopped  payments  and  offered  in  surrender  to 
the  association  his  fifty  shares  of  stock,  and  demanded  that  his 
mortgage  be  discharged.  The  plaintiff,  however,  claiming  that  the 
mortgage  was  to  secure  not  merely  the  payment  of  the  monthly^ 
installments  for  five  years,  but  for  so  long  a  time  as  would,  with  the 
dividends  accrued,  bring  each  of  his  shares  up  to  $100^  and  that  hj 
ceasing  to  pay  before  that  was  accomplished  he  had  become  liable 
to  certain  fines  and  penalties,  insisted  that  there  was  still  due  and 
secured  by  such  mortgage  the  sum  of  $4,999.38,  and  it  is  for  such 
sum  that  it  is  now  seeking  to  foreclose  the  mortgage. 

Thus  it  appears  that  the  real  question  between  the  parties  is 
whether  or  not  the  defendant  must  continue  to  pay  the  sums  speci- 
fied for  a  longer  period  than  sixty  months ;  whether  or  not  that 
being  the  actual  contract  made  between  the  defendant  and  the 
association,  the  mortgage  should  not  be  so  construed ;  and  whether 
or  not,  under  the  circumstances  of  this  case,  the  plaintiff  can  law- 
fully insist  that  the  defendant  is  in  default  and,  therefore,  liable  for 
the  large  amount  of  fines  and  penalties  as  above  claimed. 

It  has  been  frequently  held  that,  in  contracting  with  associations 
similar  to  this,  the  articles  of  association  and  the  by-laws  are  to  be 
deemed  a  part  of  the  contract  made.  And  in  O^Jdalley  v.  People ^ 
Building  Assn.  (92  Hun,  672)  a  shareholder  of  a  certificate  issued 
by  this  very  association,  and  in  precisely  the  same  terms,  was  not 
allowed  to  recover  at  the  expiration  of  sixty  monthly  payments  the 
full  par  value  of  the  shares  which  he  held.  Substantially,  it  waa 
there  held  that  he  must  be  deemed  to  have  contracted  with  knowl- 
edge of  the  general  plan  specified  in  the  articles  and  by-laws,  and 
that  the  fixed  term  in  the  certificate,  in  view  of  such  plan,  should 
be  construed  as  an  estimated  time  merely  for  the  maturing  of  the 
certificate.  But  in  the  case  before  us  I  am  inclined  to  think  that 
there  are  other  features  and  equities  that  should  not  be  overlooked* 
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Concede  that  the  articles  and  by-laws  are  written  into  both  the 
certificate  and  mortgage  in  qnestion,  and  that  being  therein,  they 
make  it  plain  to  one  who  reads  them  that  the  period  of  five  years 
is  not  the  absolute  extent  to  which  the  shareholder  is  required  to 
pay.  Yet  if  a  mortgagor  is  induced  by  the  fraudulent  statements 
of  the  mortgagee  to  omit  reading  the  full  text  of  the  written  con- 
tract, and  provisions  are  incorporated  in  the  mortgage  by  the  mort- 
gagee which  are  in  confiict  with  the  agreement  that  is  in  fact  made 
between  the  parties,  the  mortgagee  will  not  be  permitted  to  derive 
a  benefit  from  the  terms  so  fraudulently  interpolated.  {Albany  City 
Savings  Instiiutioi^  v.  Burdick^  87  N.  Y.  40,  47 ;  Kirchner  v, 
New  Home  Sewing  Machine  Co.^  135  id.  189.) 

Thus  in  this  case  the  defendant  did  not  study  the  provisions  of 
the  articles  and  by-laws.     The  distinct  statement  in  the  certificate 
and  in  the  prospectus  of  the  association  that  it  was  the  only  associa- 
tion that  fixed  a  definite  term  during  which  the  shareholder  was 
required  to  pay,  and  the  only  association  that  takes  a  mortgage  for 
a  definite  period^  and  the  request  that  purchasers  would  observe  it, 
was  equivalent  to  a  statement  that  its  articles  and  by-laws  were  in 
harmony  with  that  plan.     It  was  equivalent  to  telling  the  defend- 
ant that,  under  its  articles  and  by-laws,  it  was  authorized  to  contract 
for  a  fixed  time,  and  that  it  had,  therefore,  and  thereunder,  fixed 
upon  the  term  of  five  years  as  the  limit.     And  the  defendant,  trust- 
ing to  that  statement,  and  being  thereby  diverted  from  reading  that 
part  of  the  contract,  assumed  that  there  was  nothing  in  the  mort- 
gage which  he  signed  confiicting  with  the  parol  agreement  made 
between  himself  and  the  association's  agents  as  to  what  the  mort- 
gage and  its  terms  should  be.     Defendant  did  not  know  of  the  plan 
and  scheme  outlined  by  the  articles  of  association  and  the  by-laws, 
because  he  hsA  never  studied  them.     He  did  not  study  them  because 
the  plaintifE  (so  far  as  the  point  in  question  is  concerned)  substan- 
tially assumed  to  state  them.     By  a  false  statement,  evidently  made 
for  the  purpose  of  inducing  the  defendant  to  purchase  stock  and 
give  a  mortgage-  for  advances  thereon,  the  plaintiflE  has  acquired  the 
mortgage  in  question,  and  now  seeks  to  enforce  it  as  a  contract  much 
more  burdensome  upon   the   defendant  than  he  ever  knowingly 
assumed.     I  am  of  the  opinion  that  the  plaintiff  should  not  have 
the  benefit  of  the  advantages  which  it  thus  secured.     By  its  false 
App.  Div.— Vol.  LIX.        36 
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fitatements,  evidently  made  for  that  parpose,  it  deceived  the  defend^ 
ant  into  supposing  he  could  discharge  his  mortgage  by  paying  for 
sixty  continuous  months  the  sums  mentioned  in  his  certificate. 
Having  procured  the  mortgage  by  such  deceit,  it  should  not  be 
allowed  to  enforce  it  for  anything  more  than  it  represented  it  to  be. 
For  this  reason  the  judgment  must  be  reversed  and  a  new  trial 
granted. 

All  concurred ;  SiirrH,  J.,  in  result ;  Chase,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


John  J.  Phblan,  as  Eeceiver  of  the  American  Fub  Company, 
Bespondent,  v.  J.  Murray  Downs,  Individually  and  as  Eef- 
eree,  and  The  First  National  Bane  of  Albany,  Appellants, 
Impleaded  with  Others. 

Mortgage  fareehaure  aale  —  money  of  a  corporation  paid  down  at  the  $aie  by  abidder 
without  iU  authority — it  may  he  reoowred  where  a  new  tale  is  ordered,  beeauee  of 
the  bidder's  rtfueal  to  complete  hie  purchase — form  of  order  directing  a  new  sale. 

The  American  Fur  Company  acquired  title  to  certain  premises  subject  to  a  mort- 
gage. Thereafter  a  judgment  was  entered  foreclosing  the  mortgage  and  order- 
ing a  sale  of  the  premises.  At  the  sale  the  premises  were  struck  down  to  one 
Gillig  for  $40,000,  and  Gillig,  in  accordance  with  the  terms  of  sale,  paid  to  the 
referee  fifteen  per  cent  of  his  bid,  namely,  $6,000,  by  a  certified  check  for  that 
amount  drawn  to  the  order  of  the  referee.  The  terms  of  sale  provided:  "  Sixth. 
The  biddings  will  be  kept  open  after  the  property  is  struck  down;  and  in  case 
any  purchaser  shall  fail  to  comply  with  any  of  the  above  conditions  of  sale,  the 
premises  so  struck  down  to  him  will  be  again  put  up  for  sale,  under  the  direc- 
tion of  said  referee  under  these  same  terms  of  sale,  without  application  to  the 
court,  imless  the  plaintiff's  attorney  shall  elect  to  make  such  application,  and 
such  purchaser  will  be  held  liable  for  any  deficiency  there  may  be  between  the 
sum  for  which  said  premises  shall  be  struck  down  upon  the  sale  and  that  for 
which  they  may  be  piirchased  on  the  resale,  and  also  any  costs  or  expenses 
occurring  on  such  resale."  Gillig  having  refused  to  complete  his  purchase,  an 
order  was  made  directing  him  to  do  so,  and  in  the  event  of  his  failure  to  do  so, 
directing  that  a  resale  be  had  and  that  the  $6,000  be  retained  by  the  referee 
subject  to  the  further  order  of  the  court.  Pursuant  to  this  order  a  resale 
was  had,  and  the  premises  were  struck  down  to  another  party  for  $28,850. 

In  an  action  brought  by  the  receiver  of  the  fur  company  against  the  referee  to 
sell  and  Gillig  to  recover  the  $6,000,  in  the  hands  of  the  referee,  it  appeared 
that  Gillig  was  an  officer  of  the  American  Fur  Company,  and  that  the  $6,000 
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paid  by  him  was  its  property,  and  that  he  made  the  purchase  for  his  own 

benefit. 
Eeld^  that  the  American  Fur  Company  was  entitled  to  the  $6,000; 
That  the  referee  to  sell  did  not  acquire  the  $6,000  under  such  circumstances  as 

made  him  a  bona  fide  holder  thereof. 
JSemble,  that  even  if  Gillig  made  the  purchase  for  the  benefit  of  the  American 

Fur  Company,  the  latter  corporation  could  recover  the  $6,000,  as  Gillig  had  no 

authority  to  use  its  funds  for  that  purpose. 
BewJbiU,  that  as  the  terms  of  sale  did  not  provide  for  a  forfeiture  of  the  $6,000, 

and  as  the  order  pursuant  to  which  the  resale  was  had  did  not  make  Gillig 

liable  for  any  deficiency  arising  on  the  resale,  nor  declare  the  $6,000  forfeited, 

Gillig  himself  could  reclaim  that  sum. 

Appeal  by  the  defendants,  J.  Murray  Downs,  individaally  and  as 
referee,  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Albany  on  the  4th  day  of  October,  1900,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Albany  Trial  Term,  the  jury 
Laving  been  discharged. 

The  plaintiff  seeks  to  recover  the  sum  of  $6,000,  now  in  the  cus- 
tody of  the  court,  under  the  following  circumstances : 

Certain  premises  in  the  city  of  Albany  were  incumbered  by  a 

mortgage  to  secure  $20,000.    The  defendant  "  The  First  National 

Bank  of  Albany "  held  a  judgment  which  was  a  subsequent  lien 

upon  such  premises.     The  American  Fur  Company  acquired  the 

title    to    such   premises,    subject  to  such  liens.     On   January  4, 

1897,   the  premises  were  sold  on  execution  issued  on  th3  bank's 

judgment  and  bid  off   by  such  bank.      On  January  20,  1897,  a 

judgment  foreclosing  the  said  mortgage  and  ordering  a  sale  of  the 

premises  was  entered,  whereby  the  defendant  Downs  was  appointed 

a  referee  to  make  the  sale.     On  February  11,'  1897,  Downs,  as  such 

referee,  offered  the  premises  at  public  sale,  and  the  defendant  Gillig 

bid   the  sum  of  $40,000  therefor.     They  were  struck  off  to  him  at 

that  figure,  and  in  accordance  with  certain  terms  of  sale  then  and 

there  signed,  he  paid  to  the  referee  fifteen  per  cent  of  such  bid,  viz., 

$6,000,  by  a  check  for  that  amount,  drawn  on  the  National  Exchange 

Bank  to  the  order  of  the  referee  and  certified  as  good  by  its  cashier. 

The   referee  indorsed  such  check  "  for  deposit  only,"  and  it  was 

placed  to  his  credit  in  the  First  National  Bank  of  Albany.    By  the 

terms  of  sale  Gillig  was  to  pay  the  balance  of  his  bid  by  February 

fiLf teenthy  and  it  was  therein  further  provided  :  "  Sixth.  The  bid- 
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dings  will  be  kept  open  after  the  property  is  struck  down,  and  in 
case  any  purchaser  shall  fail  to  comply  with  any  of  the  above  con- 
ditions of  sale,  the  premises  so  struck  down  to  him  will  be  again  put 
np  for  sale,  under  the  direction  of  said  referee  under  these  same  ternis. 
of  sale,  without  application  to  the  court,  unless  the  plaintiffs  attor- 
neys  shall  elect  to  make  such  application,  and  such  purchaser  will  be 
held  liable  for  any  deficiency  there  may  be  between  the  sum  for  which 
said  premises  shall  be  struck  down  upon  the  sale,  and  that  for  which 
they  may  be  purchased  on  the  resale,  and  also  any  costs  or  expenses 
occurring  on  such  resale." 

Gillig  refused  to  complete  his  purchase,  and  on  May  22,  1897,  an 
order  of  court  was  made  directing  Oillig  to  complete  his  purchase^ 
and  in  the  event  that  he  failed  to  do  so,  directing  that  a  resale  be  had 
and  that  the  $6,000  be  retained  by  the  referee,  subject  to  the  fur- 
ther order  of  the  court.  A  resale  was  had  on  June  twenty-eighth^ 
and  the  premises  were  struck  off  to  one  Keeler  for  the  sum  of 
$28,850,  who  paid  the  money  and  took  a  conveyance  from  the  ref- 
eree. The  referee  applied  a  sufficient  amount  thereof  to  satisfy  the 
mortgage  debt  and  costs,  and  reported  that  he  had  a  balance  of 
$5,997.12  in  his  hands,  as  surplus  moneys  arising  on  .the  sale,  which 
was  paid  to  the  county  treasurer.  He  also  reported  that  he  stilL 
held  the  $6,000,  and  asked  instructions  regarding  the  same.  On  July 
fourteenth  an  order  was  made  confirming  his  report  and  directing  him 
to  hold  such  $6,000  until  further  order. 

This  action  was  subsequently  commenced  by  the  plaintiff,  as- 
receiver  of  the  fur  company,  to  recover  such  amount,  ou  the 
ground  that  Gillig,  being  an  officer  of  the  fur  company,  had 
unlawfully  abstracted  it  from  the  funds  of  that  company.  The 
defending  bank  claims  that,  being  the  owner  of  the  equity  of 
redemption  in  the  mortgaged  premises,  it  is  entitled  to  such  fund. 
A  judgment  of  the  Special  Term  was  rendered  in  the  plaintifPa 
favor;    and  from  such  judgment  this  appeal  is  brought. 

J.  Newton  Fiero^  for  the  appellants. 

Lewis  E.  CarVy  for  the  respondent. 

Parker,  P.  J. : 

It  must  be  conceded  that  the  $6,000  in  question  comes  frona  the 
bank  account  of  the  American  Fur  Company.      The  check  given 
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to  the  referee  was  paid  from  that  account,  and  it  was  so  authenti- 
cated bj  the  president  that  such  payment  could  not  have  been 
subsequently  repudiated  on  the  part  of  that  company. 

On  the  record,  we  must  further  concede  that  Gillig  made  such 
purchase  in  his  own  name  and  for  his  own  benefit ;  and  hence  the 
money  was  used  by  him  in  his  own  personal  venture.  Neither  the 
president,  nor  the  other  officers  acting  in  the  matter,  could  lawfully 
authorize  him  so  to  do.  Therefore,  his  use  of  the  check  was  an 
unlawful  appropriation  of  the  company's  funds  to  his  own  use. 

But  if  we  assume  that  he  was  in  reality  purchasing  the  property 
for  the  benefit  of  the  company,  and  with  the  purpose  of  transfer- 
ring the  title  to  the  company  when  it  was  conveyed  to  him,  never- 
theless it  was  a  misappropriation  of  the  company's  funds.  Such 
officers  had  no  right  to  make  such  a  contract  or  investment  for  the 
company,  and  no  authority  to  use  its  funds  for  such  purpose. 

Therefore,  the  $6,000  which  went  into  the  referee's  hands  and 
which  he  still  holds,  was  and  is  a  fund  which  has  been  unlawfully 
withdrawn  by  its  officers  and  agents  from  the  bank  account  of  the 
fur  company  for  a  purpose  to  which  they  had  no  right  to  apply  it. 
If  this  fund  was  still  in  Oillig's  hands,  there  would  be  no  ques- 
tion but  that  he  could  be  compelled  to  restore  it  to  the  owner. 
Has  any  one  in  the  course  of  the  transaction  acquired  such  a  right  to 
it,  or  such  an  equity  in  it,  as  to  prevent  the  court  from  now  direct- 
ing such  restoration  ? 

It  IB  well  settled  that  where  a  fund  so  misappropriated  has  been 
kept  intact  and  can  be  identified,  it  may  be  recovered  by  the 
owner  as  against  any  one  except  bona  jide  holders  for  value. 
{American  Sugar  Refining  Co.  v.  FcmcJier^  14:5  N.  Y.  552,  556, 
657 ;  Roca  v.  Byrne ^  145  id.  182 ;  Rochester  <&  Charlotte  T.  R. 
Co.  V.  P amour ^  164  id.  281.) 

The  referee  Downs  makes  no  claim  to  the  fund,  except  as  an 
officer  of  the  court.  He,  personally,  parted  with  no  value  for  it, 
and  still  holds  it  subject  to  the  order  of  the  court.  The  defending 
bank,  as  the  mere  depository  of  the  referee,  makes  no  claim  to  it. 
Ab  between  them,  it  concededly  holds  it  subject  to  his  order ;  but  it 
is  claimed  by  such  bank  that  the  referee,  in  his  official  capacity, 
became  a  honafide  holder  for  value  of  such  fund,  and  that,  therefore, 
the  same  cannot  be  reclaimed  from  him ;  that  being  so  held  by  the 
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referee,  as  against  the  fur  company,  it  is  a  part  of  the  purchase 
money  received  on  the  sale  of  the  mortgaged  premises  and  should 
be  distributed  to  it  as  the  owner  of  the  equity  of  redemption. 

So  the  question  is  presented,  whether  the  referee,  or  the  court 
rather — for  the  referee  but  represents  the  court  —  acquired  and 
still  holds  this  fund  under  circumstances  that  make  it  a  bona  jid^ 
holder  for  value. 

It  is  argued  that  it  was  a  sum  received  in  good  faith  by  the 
referee  upon  an  indebtedness  due  from  Gillig  to  him,  which  had 
been  created  by  GilUg's  bid  of  $40,000. 

Suppose  it  to  be  precisely  that.  The  object  of  the  foreclosure 
proceedings  was  to  sell  the  mortgaged  premises  and  apply  the  pro- 
ceeds to  the  mortgage  debt,  and  to  distribute  the  surplus  among 
those  entitled  thereto.  And  it  was  the  duty  of  the  referee,  acting 
for  the  court,  to  procure  upon  the  sale  all  that  the  premises  would 
fairly  bring.  If  Oillig  had  paid  up  the  balance  of  his  bid  and  the 
premises  had  been  conveyed  to  him,  it  might  be  claimed  that  the 
court  held  the  $6,000  as  a  part  of  the  purchase  price,  and  having 
received  it  in  good  faith,  was  equitably  bound  to  hold  it  to  the  use 
of  those  interested  in  the  mortgaged  premises.  But  when  Gillig 
refuses  to  pay  the  balance  of  his  bid,  and  it  appears  that  the  amount 
which  he  did  pay  was  not  his  money  but  belonged  to  his  principal, 
from  whom  he  had  unlawfully  converted  it,  was  it  not  the  duty  of 
the  court  to  disregard  his  bid  and  resort  to  a  resale  of  the  premises 
rather  than  to  insist  on  the  steal  for  the  benefit  of  these  defendants  t 

Such  is  substantially  the  situation  here.  Gillig  makes  default ; 
abandons  his  bid ;  the  court,  instead  of  insisting  upon  his  perform- 
ing it  and  enforcing  its  mandate  by  proceedings  for  contempt, 
orders  a  resale.  Such  order  does  not  declare  the  $6,000  forfeited, 
nor,  as  I  understand  it,  does  it  require  Gillig  to  pay  any  deticiency 
that  may  arise  upon  the  resale.  It  does,  however,  direct  the  $6,000 
to  be  retained  by  the  referee,  subject  to  the  further  order  of  the 
court.  Whether  or  not  the  court  had  then  discovered  Gillig's 
fraud  does  not  appear.  But  that  does  not  affect  the  situation.  It  is 
clear  that,  under  the  proceedings  which  it  took,  it  did  not  receive  and 
apply  the  $6,000  upon  the  purchase  price  for  which  the  premises 
were  sold  and  conveyed  by  the  referee.  If  it  is  to  hold  the  $6,000 
at  all,  it  holds  it  as  a  forfeiture,  and  not  in  consideration  of  premises 
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conveyed.  In  my  opinion,  nnder  such  circumstances,  no  such 
equity  accrued  to  those  interested  in  tlie  premises  as  requires  the 
court,  now  that  the  real  ownership  of  the  fund  appears,  to  insist 
that  it  acquired  it  for  value  and  in  good  faith. 

But  the  precise  condition  claimed  by  the  defendant  does  not  exist. 
There  was  no  contract  of  purchase  and  sale  between  Gillig  and 
the  referee.     Gillig  made  an  offer  for  the  premises  which  the  court, 
on  its  part,  in  the  exercise  of  its  discretion,  might  accept  or  reject. 
(Camden  v.  May  hew  ^  129  U.  S.  73;  Fisher  v.  Hersey^  78  N.  Y. 
387, 388.)    The  sole  liability  on  Gillig's  part  was  to  comply  with  the 
terms  of  sale  under  which  he  bid.     Those  terms  did  not  provide  for 
any  forfeiture.     They  did  provide  for  a  resale  without  order  of 
court,  or  for  a  sale,  at  the  option  of  the  plaintiff,  upon  a  new  order. 
What  would  have  been  Gillig's  liability  had  they  been  resold  without 
order,  we  need  not  determine.     They  were,  in  fact,  sold  upon  a  new 
order  which  neither  forfeited  the  $6,000,  nor  made  Gillig  respon- 
sible for  the  deficiency.     Under  such  circumstances,  within   the 
authority  of  the  following  cases,  Gillig  could,  himself,  reclaim  the 
$6,000.    He  would  not  forfeit  the  amount,  because  the  terms  of  sale 
did  not  so  provide.    {MiUer  v.  CoUyer^  36  Barb.  250.)    It  could 
not  be  applied  upon  any  deficiency,  because  the  resale  was  not  had 
under  an  order  that  made  him  liable  for  the  deficiency.     As  is  said 
in    Goodwin  v.  Simonson  (74  N.  T.  133,  136):    "As  the  court 
granted  a  resale,  the  purchaser  was  discharged  from  liability  to  make 
good  the  deficiency  arising  in  the  last  sale,  by  the  order  of  the 
conrt."     (See,  also,  Home  Insv/romce  Co,  v.  Jonea^  45  How.  Pr. 
498  ;  Leslie  v.   Ooodhue^  69  Hun,  71 ;  Flint  v.  Oeorge^  8  N.  Y. 
Sapp.  221 ;  Ray  v.  Adorns^  44  App.  Div.  177.) 

If  Gillig  could  reclaim  the  amount  from  the  referee,  clearly  the 
real  owner  may  do  so  in  this  action,  where  Gillig  is  a  party  and 
makes  no  claim.  This  plaintiff,  as  receiver,  may  claim  what  the 
fur  company  could  claim,  and,  hence,  I  conclude  that  the  judgment 
restoring  to  him  the  fund  in  question  was  correct  and  should  be 
aflirmed. 

Smith,  J.,  concurred  in  result. 

Judgment  unanimously  affirmed,  with  costs. 
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DeWitt  C.  Bouton,  as  Executor,  etc.,  of  Gebshom  Hanfoad, 
Deceased,  Appellant,  v.  William  S.  Welch  and  Alice  Welch, 
his  Wife,  Respondents. 

Mortgage  foreclature — oral  agreement  by  the  deceased  mortgagee  to  amgn  the  mortgage 
to  the  mortgagor's  wife  —  the  mortgagor  ha/ting  suffered  a  dtfauU  may  testify  to  it 
— competency  of  declarations  of  the  huAand — when  oral  testimony  €U  variance 
with  the  mortgage  is  competent  Jor  another  purpose --a  mere  recital  of  coets  in  a 
judgment  is  not  reviewable 

In  an  action  brought  against  a  husband  and  wife  to  foreclose  a  mortgage  given 
by  the  husband  to  the  plaintifTs  testator,  the  wife  set  up  an  oral  agreement 
between  her,  her  husband  and  the  testator,  by  which  the  testator  agreed  to 
assign  the  mortgage  to  the  wife  or  bequeath  it  to  her  at  his  death. 

EM,  that  the  husband,  who,  at  the  time  of  the  trial,  had  withdrawn  his  answer 
and  was  in  the  position  of  a  defendant  in  default,  was  not  interested  in  the 
event  of  the  action  within  the  meaning  of  section  829  of  the  Code  of  Civil 
Procedure,  and  might  testify  in  support  of  the  alleged  oral  agreement; 

That  declarations  made  by  the  husband  to  a  third  party  were  not  evidence 
against  the  wife  nor  were  they  admissible  to  contradict  the  testimony  of 
the  husband,  his  attention  when  a  witness  not  having  been  called  to  them; 

That  evidence  given  by  the  husband  to  the  effect  that  the  testator  said  that  he 
would  require  in  payment  of  interest  only  such  produce  as  the  husband  and 
wife  could  spare  from  their  farm  did  not  contradict  the  terms  of  the  mortgage, 
where  it  was  not  offered  for  that  purpose  but  only  as  a  fact  bearing  upon  the 
further  agreement  that  the  mortgage  should  be  given  to  the  wife  upon  the 
mortgagee's  death  and  that  it  was  given  for  a  large  amount  so  that  the  trans- 
fer to  her  would  be  substantially  a  transfer  to  her  of  the  farm  itself; 

That  where  the  judgment  recited  that  the  costs  of  the  action  on  a  former  appeal 
had  been  taxed  against  the  plaintiff  at  a  specified  sum,  but  made  no  provision 
for  their  collection  or  payment,  the  question  whether  the  costs  were  properly 
so  taxed  or  whether  the  executor  should  be  required  to  pay  the  same  was  not 
presented  by  an  appeal  from  such  judgment. 

Appeal  by  the  plaintiff,  DeWitt  C.  Bouton^  as  executor,  etc.,  of 
Gershom  Hanford,  deceased,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  Tompkins  on  the  4th  day  of  August,  1900,  upon  the  report 
of  a  referee. 

The  action  was  brought  for  the  foreclosure  of  a  mortgage.  The 
contention  of  the  respondent,  Alice  Welch,  who  was  the  adopted 
daughter  of  the  plaintiff's  testator,  was  that  the  latter,  desiring  to 
make  some  provision  for  her,  induced  her  husband  to  exchange    & 
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farm  owned  by  him  for  a  farm  owned  by  the  testator ;  that  the 
exchange  was  effected  and  the  mortgage  in  suit  was  then  given  for 
an  amount  which  was  double  the  difference  in  the  value  of  the  two 
farms,  the  testator  orally  agreeing  that  he  would  either  assign  the 
mortgage  to  the  respondent  or  bequeath  it  to  her  at  his  death. 

JkT.  JV.  TompkinSy  for  the  appellant. 

George  B,  Davis^  for  the  respondent  Alice  Welch. 

Pabker,  p.  J. : 

That  the  contract  under  which  this  mortgage  was  given  was  such 
as  it  is  claimed  to  have  been  by  the  defendants,  and  that  the  defend- 
ant Alice  Welch  thereby  acquired  the  right  to  have  it  assigned  to 
her,  upon  the  death  of  the  mortgagee,  was  settled  by  this  court 
when  the  case  was  before  us  on  the  former  appeal.  The  facts  in 
the  record  now  before  us  are  substantially  €is  they  appeared  to  be 
in  the  former  one,  and  are  fully  stated  in  the  opinion  appearing  in 
48  Appellate  Division,  378. 

The  success  of  the  present  appeal,  therefore,  must  depend  upon 
whether  error  appears  in  the  exceptions  taken  upon  the  trial. 

The  first  and  principal  one  urged,  is  that  the  evidence  of  the  hus- 
band, William  S.  Welch,  was  not  admissible  under  section  829  of  the 
Code. 

As  the  case  now  stands,  the  defendant  William  S.  Welch  is  in  the 
position  of  a  defendant  in  default.  His  answer  has  been  withdrawn, 
and  judgment  of  foreclosure  and  sale  may  at  any  time  be  entered 
against  him. 

The  defendant  Alice  Welch  has,  in  her  answer,  set  up  the  equi- 
table defense  that  she  is  entitled  to  a  specific  performance  of  the 
agreement  that  the  mortgage  be  assigned  to  her  upon  the  death  of 
the  plaintiff's  testator,  and  she  prays,  substantially,  for  a  judgment 
directing  such  an  assignment,  adjudging  her  to  be  the  owner  of  the 
mortgage,  and  that  it  be  foreclosed  and  a  sale  of  the  premises  had 
for  her  benefit. 

It    was  the  issues  raised  by  such  answer  that  have  been  tried  in 
this  action.     So  far  as  those  issues  were  between  her  and  this  plain- 
tiff, the  husband  had  no  interest  in  the  event  thereof ;  so  far  as  they 
were  issues  between  her  and  the  husband,  he  was  not  testifying  in 
App.  Div.— Vol.  LIX.        37 
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his  own  behalf  or  interest.  The  fact  that  the  witness  is  a  party  to 
the  record  is  no  longer  controlling.  (  Whitehead  v.  Smithy  81  N. 
Y.  151.)  And  a  witness  whose  interest  in  the  result  is  adv^erse  to 
that  of  the  party  calling  him,  does  not  testify  "  in  his  own  behalf  or 
interest."  {Carpenter  v.  Sovle^  88  N.  T.  251, 257 ;  Alha/ny  County 
Savings  Bank  v.  McCarty,  149  id.  71,  84.)  An  interest  in  the  ques- 
tion is  not  enough  to  disqualify,  as  that  is  not  an  interest  in  the 
event.  {Albany  County  Savings  Bank  v.  McCarty^  supra.  See, 
also,  Eisenlord  v.  Clum,  126  N.  Y.  556.) 

Such  exception,  therefore,  is  not  well  taken. 

A  further  exception  was  taken  that  the  evidence  of  the  husband, 
William  S.  Welch,  that  the  deceased  said  he  would  require  only  such 
produce  as  they  could  spare  from  the  farm,  as  payment  of  interest, 
contradicts  the  terms  of  the  mortgage.  I  think  not.  Such  evidence 
is  not  directed  to  the  question  as  to  what  were  the  terms  of  the 
mortgage,  as  agreed  upon  by  the  parties.  It  is  not  disputed  but 
that  they  were  agreed  upon  as  written  therein.  But  it  was  stated  as 
a  fact  bearing  upon  the  further  agreement  claimed  to  have  been 
made  by  the  mortgagee,  that  upon  his  death,  the  mortgage  should 
be  given  to  Welch's  wife,  and  that  it  was  given  for  a  large  amount 
so  that  its  transfer  to  her  would  be,  substantially,  a  transfer  to  her 
of  the  farm  itself.  Considering  the  bearing  which  it  had  upon  the 
case,  and  the  purpose  for  which  it  was  given,  I  do  not  consider  it  as 
an  attempt  to  contradict  at  all  the  terms  of  the  mortgage. 

Nor  was  the  exclusion  of  the  husband's  statements  to  the  witness 
Bates  harmful  error. 

They  were  not  admissible  as  declarations  of  Welch  against  him- 
self, because,  upon  the  issue  being  tried,  Welch  had  no  interest  and 
could  not  be  considered  a  party  thereto.     He  was  testifying  merely 
as  a  witness  for  Alice,  upon  a  separate  issue  between  her  and  this 
plaintiff,  an  issue  as  separate  and  distinct  from  his  interests  as  if  she 
had  brought  a  separate  action  to  enforce  against  this  plaintiff,  as 
executor,  the  claim  which  she  has  set  up  here.     As  such  a  witness, 
Welch's  declarations  were  not  evidence  against  Alice  Welch.     So 
far  as  his  declarations  contradicted  the  evidence  which  he  gave  as 
her  witness  and  in  her  favor,  they  could  be  proven  after  his  atten- 
tion had  been  properly  called  to  them.     In  this  instance,  his  attentioxr 
had  not  been  called  to  the  precise  statement  to  which  Bates  waa 
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asked  to  testify.  Therefore,  no  error  was  made  in  excluding  it.  I 
have  examined  the  other  exceptions  taken  upon  the  trial,  and  do  not 
find  any  that  show  any  reversible  error. 

The  appellant  further  claims  that  an  error  has  been  committed  in 
taxing  costs  of  the  former  appeal  against  the  executor. 

An  examination  of  the  judgment  as  it  appears  in  the  record  before 
us  shows  that  there  is  no  direction  therein  that  the  executor  pay,  or 
is  liable  for  any  costs  whatever  to  the  defendants,  or  either  of  them. 
It  is  recited  therein  that  the  costs  of  the  action  on  appeal  have  been 
taxed  against  the  plaintiff  at  $163 ;  but  no  provision  is  made  in  this 
judgment  for  its  collection  or  payment.  Hence,  the  question 
whether  it  was  properly  so  taxed,  or  whether  the  executor  should  be 
required  to  pay  the  same,  is  not  presented  by  an  appeal  from  such 
judgment  Whatever  was  the  meaning  and  force  of  the  provision 
as  to  costs  in  the  order  made  by  this  cour);  on  the  former  appeal^ 
that  question  cannot  be  presented  in  this  form. 

The  judgment  appealed  from  must  be  affirmed. 

Judgment  unanimously  affirmed,  without  costs. 


FsAKK  L.  Smith,  as  Receiver  of  Cubtis  A.  Babnum,  Bespondent,  v. 

CuBTis  A.  Babnum  and  Others,  Appellants. 

Maeeiver  in  mpplemerUary  proeeedingt  appointed  by  a  county  Judge —  on  his  death 

the  Supreme  Court  may  appoint  hie  euceeseor. 

Where  a  receiver  in  supplementary  proceedings,  appointed  by  a  county  Judge, 
dies  during  the  pendency  of  an  action  brought  by  him  under  the  direction  of 
the  Supreme  Court  to  reach  property  of  the  judgment  debtor,  his  functions 
and  title  devolve  upon  the  Supreme  Court,  which  court  may  appoint  a  substl- 
tated  receiver  for  the  purpose  of  enabling  the  action  to  be  continued. 

Appeal  by  the  defendants,  Curtis  A.  Barnum  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Otsego 
on  the  7th  day  of  November,  1900,  substituting  Chatfield  Leonard, 
SB  receiver  of  the  property  of  Curtis  A.  Barnum,  as  plaintifE  in  the 
action  in  the  place  of  Frank  L.  Smith,  deceased,  except  the  parts 
of  said  order  directing  the  defendants  t6  enter  final  judgment. 
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Prior  to  February  13,  1888,  Frank  L.  Smith  was  appointed  in 
supplementary  proceedings  by  the  county  judge  of  Otsego  county 
a  receiver  of  the  property  of  the  defendant  Curtis  A.  Barnom. 
Such  proceedings  were  instituted  upon  two  judgments  recovered  in 
the  Supreme  Court  and  npon  one  recovered  in  a  Justice's  Court  of 
such  county.  It  seems  that  such  receiver  duly  qualified  under  such 
appointment,  and  thereupon  became  vested  with  the  property  of 
such  judgment  debtor.  Subsequently  the  Supreme  Court,  on  the 
application  of  Hooker  and  McGown,  judgment  creditors  who  had 
instituted  the  proceedings,  directed  such  receiver  to  commence  an 
action  against  Bamum  and  others,  to  reach,  for  the  benefit  of  such 
creditors,  certain  property  claimed  to  belong  to  Bamum  and  to  be 
liable  for  his  debts ;  and  on  February  13,  1888,  such  an  action  was 
commenced  and  the  venue  laid  in  Otsego  county.  Carlton  B.  Pierce, 
the  attorney  for  the  defendants  upon  this  appeal,  had  appeared  for 
the  said  Barnum  upon  such  supplementary  proceedings,  and  opposed 
the  appointment  of  such  receiver,  and  also  appeared  for  the  defend- 
ants in  such  action,  and  demurred  to  the  complaint  therein.  Such 
demurrer  was  overruled  by  the  Special  Term,  but  was  sustained  on 
appeal  to  the  General  Term.  An  appeal  was  then  taken  by  such 
receiver  directly  from  the  interlocutory  judgment  made  at  the  Gen- 
eral Term  to  the  Court  of  Appeals.  Such  appeal  was  dismissed  on 
the  ground  that  an  appeal  would  not  lie  from  such  interlocutory 
judgment.  No  further  proceedings  were  had  upon  either  side  until 
October  19,  1900.  In  the  meantime  the  receiver,  Frank  L.  Smith, 
had  died.  On  such  last-mentioned  date  a  motion  was  made  by  said 
Hooker  and  McGown  at  Special  Term  in  the  Supreme  Court  for  an 
order  appointing  a  receiver  to  take  the  place  of  said  Smith,  deceased, 
as  plaintiff  in  this  action,  and  requiring  the  defendants  to  enter  final 
judgment  against  the  plaintiff  upon  the  interlocutory  judgment  of 
the  General  Term,  to  the  end  that  the  plaintiff  might  appeal  thei-e- 
from  to  the  Court  of  Appeals.  It  was  stipulated  that  such  motion 
might  be  heard  in  the  city  of  Brooklyn  with  the  same  effect  as  if 
made  in  the  sixth  judicial  district.  Upon  the  hearing  thereof  the 
order  asked  for  was  in  all  respects  granted ;  and  Chatfield  Leonard, 
of  Cooperstown,  was  appointed  such  receiver  and  substituted  as 
plaintiff  in  the  action. 

From  so  much  of  the  order  &s  directed  final  judgment  to  be  entered 
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the  defendants  do  not  appeal ;  but  from  the  remamder  thereof  thia 
appeal  is  taken. 

CarUon  JB.  Pierce^  for  the  appellants. 

Clanrence  L,  Bwrher^  for  the  respondent  and  for  judgment  creditors. 

Fabker,  p.  J. : 

The  appellants  claim  that  the  application  for  a  receiver  to  succeed 
Frank  L.  Smith,  deceased,  should  have  been  made  to  the  county 
judge  of  Otsego  county,  and  that  he  alone  has  authority  to  appoint 
such  a  successor.  They  contend  that  the  Supreme  Court  is  without 
jurisdiction  to  do  so.  And  they  urge  upon  us  that  it  was  only  after 
the  successor  had  been  properly  appointed  by  such  county  judge 
that  he  could  be  substituted  as  plaintiff  to  continue  this  action. 

It  is  true  that  the  appointment  of  a  receiver  in  proceedings  sup- 
plementary to  execution  is  a  statutory  proceeding.  And  this  matter 
having  been  originally  instituted  before  the  county  judge,  he  alone 
could  appoint  a  receiver  based  upon  the  proceedings  so  instituted. 
But  when  the  receiver  so  appointed  by  him  had  entered  upon  his 
duties  under  such  appointment,  had  become  vested  with  the  judg- 
ment debtor's  property,  and,  under  the  direction  of  the  Supreme 
Court,  had  commenced  this  action  to  enforce  the  rights  of  the  cred- 
itors at  whose  instance  it  had  been  commenced,  I  think  he  became 
an  officer  of  that  court,  and  upon  his  death  the  property  which  so 
vested  in  him  became  vested  in  the  Supreme  Court.  (Code,  §  2471.) 
Such  being  the  case,  that  court  had  jurisdiction  to  appoint  another 
agent  or  representative  to  act  for  it  in  the  matter  of  that  trust.  The 
case  of  NicoU  v.  Boyd  (90  N".  Y.  516,  520)  is,  I  think,  authority 
for  this  proposition.  In  principle  it  presents  the  same  situation  that 
is  here  presented.  There  it  was  held  that  though  the  proceeding  in 
which  the  receiver  had  been  appointed  had  entirely  abated,  yet 
**  the  functions  of  the  receiver  continued,  and  upon  liis  death 
devolved  upon  the  court."  Therefore,  such  court  had  authority  to 
appoint  his  successor.  In  this  case,  although  the  receiver  was 
appointed  by  a  separate  tribunal,  yet  it  seems  clear  that,  upon  his 
death,  his  functions  devolved  upon  the  Supreme  Court.  There  was 
no  other  tribunal  upon  which  they  could  devolve,  and  the  title  and 
xights  to  the  debtor's  property  that  had  vested  in  him  upon  his  death 
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must  pass  to  the  Supreme  Court  equally  as  in  the  case  above  cited. 
Under  such  a  condition  no  reason  is  apparent  why  such  court  may 
not  appoint  his  successor  to  prosecute  the  action  pending  to  final 
judgment.  I  find  nothing  in  the  statutes  regulating  such  proceed- 
ings which  are  in  conflict  with  this  conclusion. 

The  judgment  debtor  had  his  day  in  court  upon  the  question  as 
to  whether  a  receiver  should  be  appointed.  All  his  rights  in  that 
regard  were  considered  and  determined  by  the  county  judge  when 
Smith  was  appointed,  and  now  the  only  question  is  as  to  who  shall 
continue  and  complete  the  duty  of  executing  a  trust  concerning 
property  that  has  become  vested  in  the  Supreme  Court.  The 
Supreme  Court  violates  no  provision  of  the  statutes  by  assuming  to 
make  such  an  appointment  under  such  circumstances,  and  I  am  of 
the  opinion  that  it  had  jurisdiction  to  do  so. 

In  this  view  of  the  case  the  defendant  had  sufficient  notice  of  the 
application,  and  the  order  appealed  from  must  be  affirmed. 

All  concurred,  except  Chase,  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Jabon  H.  Denison,  Appellant,  v.  The  Masons'  Fraternal  Aooi- 

DENT  Association  of  America,  Bespondent. 

AeMent  inturance — a  reasonahle  time,  beyond  that  tpedfied,  given  to  bring  a  euit  — 
a  limitation  of  liability  to  weekly  wagee  hM  inapplieable — depoeit,  by  agreement 
with  the  agent,  of  the  premiums  in  a  bank  —  effect  of  a  declarcUion  of  forfeitwre 
on  a  tender  and  on  the  right  to  Vfitfidraw  the  deposit, 

A  certificate  of  accident  insurance  provided  for  an  indemnity  of  twenty-five  dol- 
lars per  week  for  fifty-two  weeks  against  loss  of  time  resulting  from  acci- 
dental injury;  that  legal  proceedings  to  enforce  payment  thereunder  should 
not  be  brought  until  the  expiration  of  three  months  after  receipt  by  the  asso- 
ciation of  satisfactory  proofs  of  lo6S»  and  that  no  suit  should  be  maintained 
upon  the  certificate  unless  brought  within  one  year  from  the  date  of  the  alleged 
accident. 

Said,  in  a  case  in  which  the  disability  continued  so  long  that  the  proofs  of  loss 
could  not  be  furnished  and  the  three  months  expire  before  the  expiration  of 
the  year,  that  the  certificate  holder  was  entitled  to  a  reasonable  time  after  thtt 
expiration  of  three  months  from  the  furnishing  of  the  proofs  of  loss  witbin 
which  to  commence  an  action  upon  the  certificate; 
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That  a  delay  of  seventeen  days  after  the  expiration  of  three  months  from  the 
time  of  furnishing  the  proofs  of  loss  was  not  unreasonable. 

A  proYision  in  such  a  certificate  that  'Mn  no  case  shall  the  weekly  indemnity 
exceed  the  weekly  salary  of  the  insured/'  when  construed  in  connection  with, 
another  provision  of  the  policy  which  provides,  ''This  certificate  does  not 
cover  accidents  or  injuries  to  persons  who  have  ceased  to  follow  any  regular 
occupation,  except  such  persons  as  are  Insured  as  preferred"  must  be  deemed 
to  refer  only  to  those  persons  insured  who  are  receiving  a  weekly  salary  and 
does  not  limit  a  recovery  by  one  who  is  insured  in  the  preferred  class  as  a 
retired  farmer. 

In  an  action  brought  to  recover  upon  such  a  certificate  it  appeared  that  the  plain- 
tiff, before  starting  on  a  journey  in  February,  1897,  entered  into  an  arrange- 
ment with  the  defendant's  agent  and  the  cashier  of  a  bank  by  which  the  plain- 
tiff agreed  to  deposit  in  the  bank  a  certain  sum  of  money  for  the  purpose  of 
paying  the  dues  on  the  certificate  during  his  absence,  and  by  which  the  agent 
agreed  to  collect  the  dues  at  said  bank.  The  agent  collected  at  the  bank  the  dues 
which  became  due  April  1,  1897,  and  July  1,  1897,  pursuant  to  the  agreement. 
In  August,  1897,  he  was  succeeded  by  a  new  agent  who,  when  informed  of  the 
arrangement  for  the  payment  of  the  dues,  assented  thereto.  About  October  1, 
1897,  when  the  next  quarterly  dues  became  due,  the  new  agent  bought  a 
draft  at  the  bank  for  remittance  to  the  defendant,  and  upon  his  attention 
being  called  by  the  cashier  to  the  fact  that  he  had  not  included  the  plaintiff's 
dues,  he  stated  that  he  had  forgotten  them  but  would  include  them  later  with 
others.  October  twenty -fifth  the  plaintiff  met  with  an  accident,  and,  notice 
thereof  having  been  given  to  the  defendant,  it  asserted  that  the  certificate  had 
been  forfeited  because  of  the  failure  to  pay  the  October  dues. 

Eeld,  that  the  declaration  of  forfeiture  was  wrongful  and  excused  the  plain- 
tiff from  the  necessity  of  making  a  formal  tender  of  the  quarterly  dues  to  the 
defendant  or  leaving  the  amount  of  such  dues  on  deposit  with  the  bank; 

That  the  fact  that  the  plaintiff,  after  notice  of  the  alleged  forfeiture,  withdrew 
his  entire  deposit  from  the  bank  and  waited  over  a  year  thereafter  before  bring- 
ing an  action  upon  the  certificate,  did  not  deprive  him  of  his  right  to  recover 
thereon. 

Appeal  by  the  plaintiff,  Jason  H.  Denison,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  St.  Lawrence  on  the  26th  day  of 
September,  1900,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  after  a  trial  at  the  St.  Lawrence  Trial  Term,. 

The  action  was  brought  to  recover  the  sum  of  $1,175  for  forty- 
fleven  weeks'  total  disability  sustained  by  the  plaintijQ[  by  reason  of 
an  accident  occurring  upon  the  25th  of  October,  1897,  against 
ixrhich  the  plaintiff  claims  to  have  been  insured  by  the  certificate  in 
Buit. 
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Upon  October  1,  1894,  the  defendant  issned  to  the  plaintiff  its- 
certiiicate  No.  47,464,  series  E,  form  F,  preferred  class,  whereby 
among  other  things  the  defendant  insured  the  plaintiff  against  per- 
sonal bodily  injury  effected  through  external,  violent  and  accidental 
means,  in  the  sum  of  twenty-five  dollars  a  week  against  loss  of  time^ 
not  exceeding  fifty-two  weeks,  resulting  from  bodily  injuries  which, 
should,  independent  of  all  other  causes,  immediately,  wholly  and 
continuously  disable  him  from  transacting  any  and  every  kind  of 
business  pertaining  to  his  occupation.     The  plaintiff  was  insured  as 
a  retired  farmer.     In  February,  1897,  the  plaintiff  left  Augusta  for 
California  and  before  leaving  he  entered  into  an  agreement  with  W. 
H.  H.  Coolidge,  the  agent  of  the  defendant  at  Augusta  at  that 
time,  whereby  the  plaintiff  should  deposit  in  the  Augusta  bank  the. 
sum  of  thirty-five  dollars  for  the  purpose  of  paying  the  quarterly 
dues  of  the  plaintiff   upon   his  certificate  during    the  plaintiff's^ 
absence  from  Augusta.     The  said  agent  on  the  other  hand  agreed 
that  he  would  collect  the  same  at  said  bank.     The  agreement  was 
made  in  the  presence  of  the  cashier  of  the  bank,  who  assented 
thereto.     The  said  agent  made  the  collection  of  the  quarterly  dues 
of  four  dollars  upon  April  first  and  July  first,  pursuant  to  the  agree- 
ment.    In  August  the  said  Coolidge  ceased  to  be  the  agent  of  the 
company  and  was  succeeded  by  one  McComber,  to  whom  Coolidge 
told  the  agreement  and  he  assented  thereto,  in  the  presence  of 
the   cashier  of   the  bank,  who  also   assented  thereto.     It  was  the 
custom  of  Coolidge  and  afterwards  of  McComber  to  remit  their 
quarterly  collections  by  buying  drafts  at  the  bank  where  the  plain- 
tiff had  deposited  said  moneys.     About  October  first  McComber 
called  at  the  bank  and  bought  a  draft  for  remittance  to  defendant. 
At  that  time  his  attention  was  called  by  the  cashier  of  the  bank  to 
the  fact  that  he  had  not  included  the  plaintiff's  dues.     McComber 
then  stated  that  he  had  forgotten  them,  but  would  include  them 
later  with  others.     On  October  25,  1897,  the  plaintiff  met  with  the 
accident  which  he  claims  has  disabled  him  for  forty-seven  consecu- 
tive weeks.     Upon  November  1,  1897,  notice  of  the  accident  was 
given  to  defendant  by  the  plaintiff's  sister.     On  November  8, 1897, 
the  defendant  wrote  to  the  plaintiff's  sister  acknowledging  the  receipt 
of  her  notice  of  the  accident  on  November  first,  but  asserting  that 
plaintiff  had  not  paid  his  October  assessment  and  was  not  in  good 
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standing  at  the  time  of  the  accident  and  not  entitled  to  indemnity. 
Thereafter,  and  about  December  eighth,  the  plaintiflE  returned  to 
Augusta  and  withdrew  from  the  bank  all  the  moneys  which  he  had 
on  deposit.  On  September  19, 1898,  the  piaintiflF  made  proof  of  hia 
claim  against  the  defendant  and  mailed  the  same  to  defendant. 
Arbitration  was  duly  demanded  under  the  policy  and  was  refused, 
and  thereafter,  on  January  7, 1899,  this  action  was  brought.  Further 
facts  appear  in  the  opinion. 

Watson  B,  Berry  and  V.  P.  Abhott^  for  the  appellant 

George  H,  BowerSy  for  the  respondent. 

Smith,  J. : 

Three  objections  are  nrged  by  the  defendant  to  the  plaintiff's 
recovery  :  Firsts  that  the  action  was  not  begun  in  time.  Secondj 
that  the  plaintiff  was  not  entitled  to  recover  because  he  was  not  in 
receipt  of  any  weekly  salary.  Thirds  that  the  certificate  was  not  in 
life  at  the  date  of  the  accident. 

The  first  objection  is  based  upon  a  clause  in  the  certificate  pro- 
viding that  no  suit  shall  be  brought  unless  brought  within  one 
year  from  the  date  of  the  alleged  accident.  The  accident  occurred 
upon  October  25,  1897.  The  action  was  brought  upon  January  7, 
1899.  This  objection,  therefore,  must  prevail  unless  there  be  in 
the  certificate  some  provision  modifying  or  controlling  the  clause 
stated.  The  provision  for  indemnity  provides  for  twenty- five  dol- 
lars a  week  for  fifty-two  weeks.  Another  clause  in  the  certificate 
provides  that  legal  proceedings  to  enforce  payment  thereunder  shall 
not  be  brought  until  the  expiration  of  three  months  after  receipt  by 
the  association  of  acceptable  and  satisfactory  proofs  of  loss.  Proofs 
of  loss  clearly  cannot  be  furnished  until  the  disability  has  ceased 
and  until  fifty-two  weeks  have  passed,  if  it  shall  continue  for  that 
time.  If  the  disability  continue  then  for  fifty-two  weekg  and  the 
proofs  are  then  submitted,  the  action  cannot  be  brought  within 
fifteen  months  from  the  happening  of  the  accident.  As  this  con- 
tingency is  contemplated  by  the  contract  of  insurance,  the  year 
limitation  within  which  the  action  can  be  commenced  must  refer 
only  to  those  cases  in  which  the  disability  has  ceased  within  sufficient 
time  so  that  the  proofs  of  loss  may  be  furnished  and  a  reasonable 
App.  Div.— Vol.  LIX.        38 
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time  remain  after  the  three  months  have  passed  before  the  expira- 
tion of  the  year.  If,  however,  the  disability  shall  continue  so  long 
that  the  proofs  of  loss  cannot  be  furnished  and  the  three  months 
expire  before  the  expiration  of  the  year,  the  law  will  stiU  give  to 
the  plaintiff  a  reasonable  time  after  the  expiration  of  the  three 
months  from  the  furnishing  of  the  proofs  of  loss  within  which  to 
commence  the  action.  The  three  months  in  the  case  at  bar  expired 
upon  the  nineteenth  day  of  December,  and  upon  the  fifth  of  Janu- 
ary the  summons  was  issued  and  upon  the  seventh  served.  We 
think,  under  the  circumstances  of  this  case,  that  the  delay  in  the 
commencement  of  the  action  was  not  unreasonable  and  that  the 
plaintiff  complied  with  the  fair  intendment  of  the  contract. 

The  defendant's  second  objection  is  based  upon  the  clause  in  the 
certificate  which  provides  that  '4n  no  case  shaU  the  weekly  indem- 
nity exceed  the  weekly  salary  of  the  insured."  There  is  another 
provision  in  the  policy,  however,  which  reads:  "This  certificate 
does  not  cover  accidents  or  injuries  to  persons  who  have  ceased  to 
follow  any  regular  occupation,  except  such  persons  as  are  insured  as 
fveferredP  This  plaintiff  was  insured  in  the  preferred  class  as  a 
retired  farmer.  That  was  stated  to  be  his  only  occupation.  It  is 
true  that  he  afterwards  stated  in  his  application  that  the  weekly 
indemnity  named  did  not  exceed  his  salary.  That  was  clearly  an 
inadvertence,  however,  and  in  no  way  misled  the  defendant.  The 
nature  of  the  contract  contemplates  the  insurance  of  those  who  do 
not  receive  a  weekly  salary.  That  provision  in  the  contract  which 
limits  the  recovery  to  the  amount  of  the  weekly  salary  must  then 
be  deemed  to  refer  only  to  those  persons  insured  who  are  receiving 
a  weekly  salary  and  does  not  limit  the  right  of  recovery  of  one  who 
is  insured  without  occupation  in  the  preferred  class. 

The  third  objection  urged  by  the  defendant  is  the  one  upon  which 
the  learned  trial  justice  seems  to  have  based  his  order  dismissing  the 
plaintiff's  complaint.  The  agent  Coolidge  had  no  ofiice  for  the 
transaction  of  his  business.  The  premiums  had  been  theretofore 
paid  to  him  as  he  was  found  upon  the  streets.  We  have  no  doubt 
of  his  power  to  agree  with  the  plaintiff  that  the  moneys  for  the  pay- 
ment of  the  premiums  should  be  deposited  at  the  bank  for  him  and 
that  he  would  get  them  at  the  bank.  Upon  the  first  of  October, 
when   the  premium   became  due,  the  moneys  were  in  fact  upon 
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deposit,  subject  to  the  order  of  the  company,  in  strict  accordance 
with  the  agreement.  The  plaintiffs  performance  then  of  his  part 
of  the  agreement  was  the  fall  equivalent  of  a  legal  tender  of  those 
moneys.  It  was  in  fact  a  legal  tender  by  reason  of  the  agreement 
that  the  moneys  should  be  paid  in  that  manner.  This  tender  was 
not  at  that  time  rejected  by  the  agent,  McComber.  It  was  not 
rejected  until  the  letter  of  November  eighth,  declaring  forfeited  the 
certificate.  Upon  the  twenty-fifth  day  of  October,  then,  when  this 
accident  occurred,  this  certificate  was  in  full  force,  the  plaintiff  hav- 
ing performed  all  of  his  covenants  thereunder.  A  cause  of  action 
then  arose  in  the  plaintiff's  favor  for  the  weekly  indemnity,  and  is 
£till  his,  unless  forfeited  or  released  by  some  subsequent  act. 

The  defendant  claims  such  forfeiture  in  the  withdrawal  by  plain- 
tiff of  his  deposit  in  the  bank  upon  December  eighth.  It  is  first 
urged  that,  if  a  tender,  it  should  have  been  kept  good.  In  the  case 
of  Te  Bow  V.  Washington  Life  Ins.  Co.  (59  App.  Div.  310),  we 
have  held  that  where  a  company  wrongfully  declared  a  policy 
forfeited,  an  action  might  be  brought  thereon  without  even  a  tender 
of  the  premium.  This  holding  seemed  to  us  to  rest  upon  abun- 
dant authority  cited  in  the  opinion  therein.  The  letter  of  Novem- 
ber eighth  to  the  plaintiff's  sister  constituted  a  wrongful  declaration 
of  forfeiture  on  defendant's  behalf.  If  after  a  wrongful  decla- 
ration of  forfeiture  a  party  is  not  bound  to  make  a  tender  in  order 
to  maintain  an  action  upon  the  policy,  by  parity  of  reasoning  a 
tender  lawfully  made  in  due  season,  after  rejection,  need  not  be  kept 
good,  but  the  premium  admitted  to  be  due  may  be  deducted  in 
the  judgment  from  the  amount  of  the  poUcy.  {Slum  v.  Republic 
Life  Ins.  Co.,  69  N.  Y.  286,  294 ;  Whitehead  v.  New  York  Life 
Ins.  Co^  102  id.  143,  167.) 

It  is  further  urged  in  defendant's  behalf  that  after  notice  of  the 
claimed  forfeiture  by  the  company,  the  withdrawal  of  plaintiff's 
deposit  from  the  bank  on  December  eighth,  and  his  long  silence 
thereafter,  constituted  an  acquiescence  in  the  claimed  forfeiture 
which  bars  the  plaintiff's  right  of  action.  If,  however,  we  are  right 
in  our  conclusion  that  the  plaintiff  was  not  in  default  upon  the 
-twenty-fifth  of  October,  when  the  accident  happened,  he  had  a  cause 
of  action  which  could  only  be  released  upon  consideration.  An 
intended  acquiescence  even  on  the  part  of  the  plaintiff  in  the  defend- 
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ant's  claim  of  forfeiture  would  be  ineffectual  as  without  consider- 
ation. The  law  required  from  him  no  protest  to  secure  his  right  of 
action  then  vested.  With  the  right  then  to  withdraw  his  deposit 
from  the  bank  as  a  rejected  tender,  we  are  unable  to  find  any  act  of 
the  plaintiff  which  has  in  any  way  released  or  forfeited  his  right  of 
action.     The  complaint  was,  we  think,  improperly  dismissed. 

All  concurred,  except  Pabkeb,  P.  J.,  and  Chase,  J.,  dissenting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


Emma  Babbett,  Appellant,  v,  James  B.  Bailey,  as  Administrator,, 
etc.,  of  Asa  A.  Shepherd,  Deceased,  Respondent. 

Agreement  a$  to  toaga — when  a  finding  that  it  woe  "a  present  or  a  voluntary 

gift "  mil  be  tet  aeide, 

A  domestic  who  for  twelve  years  had  worked  for  a  person,  since  deceased,  and  had 
received  therefor  wages  at  the  rate  of  five  dollars  per  month,  presented  a  claim, 
against  his  estate  based  upon  an  alleged  agreement  made  by  him  to  pay  her, 
at  his  death,  twenty-five  dollars  per  year  as  additional  compensation.  Upon, 
the  hearing  of  the  claim  the  claimant's  husband  gave  evidence  in  support  or 
the  alleged  agreement,  which  was  corroborated  by  the  evidence  of  two  disin 
terested  witnesses,  one  of  whom  testified  that  he  had  endeavored  to  procure 
the  services  of  the  claimant  and  was  willing  to  pay  her  higher  wages  thaa 
the  decedent,  and  that  in  a  conversation  with  the  decedent,  the  latter,  as  a  rea- 
son why  the  claimant  should  remain  in  his  service,  stated  that  there  had  been 
a  bargain  between  him  and  the  claimant  that  at  his  death  she  should  "  have 
$25  a  year  for  each  year  that  she  was  there  as  wages  for  her  work." 

EM^  that  a  finding  that  this  arrangement  was  a  promise  of  "  a  present  or  a  vol- 
untary gift "  should  be  set  aside. 

Appeal  by  the  plaintiff,  Emma  Barrett,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Saratoga  on  the  24:th  day  of  March,  1899, 
upon  the  report  of  a  referee  dismissing  the  claim  filed  by  the  plain- 
tiff against  the  estate  of  Asa  A.  Shepherd,  which  was  rejected  by 
the  defendant  and  referred  nnder  the  statute. 

The  issues  in  this  action  arise  upon  the  defendant's  rejection  of 
plaintiff's  claim.  Upon  defendant's  offer  to  refer  the  issue  waa 
referred  to  a  referee  to  hear,  try  and  determine.     From  the  judg- 
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ment  dismissing  the  claim  entered  npon  the  report  of  said  referee 
this  appeal  is  taken. 

Jfash  Hockwoodf  for  the  appellant. 

John  J.  Healey^  Jr.y  for  the  respondent 

'Smtth,  J. : 

The  judgment  appealed  from  denied  to  the  plaintiff  the  right  to 
recover  moneys  claimed  to  be  due  upon  a  special  contract  with 
defendant's  intestate  for  extra  compensation  for  services  to  be  paid 
at  his  death.  For  twelve  years  prior  to  1890  she  worked  in  his 
family  as  a  domestic  and  received  therefor  compensation  at  the  rate 
of  five  dollars  a  month.  Plaintiff  here  claims  a  further  considera- 
tion in  an  agreement  by  him  to  pay  at  his  death  twenty-five  dollars 
per  year  as  additional  compensation. 

The  finding  of  the  referee  is  that  no  such  contract  was  made,  and 
that  what  was  said  in  reference  to  the  payment  of  twenty-five  dol- 
lars a  year  '^  was  simply  that  he  would  make  her  a  present  or  a 
voluntary  payment,  the  same  as  he  did  his  children,"  and  the  referee 
farther  finds  that  there  is  no  proof  that  he  made  his  children 
presents.  The  promise  of  Shepherd  at  his  death  to  give  to  the 
plaintiff  twenty-five  dollars  a  year  for  her  work  for  him  seems  to  be 
proven.  This  fact  rests  not  alone  upon  the  testimony  of  the  plain- 
tiff's husband.  His  testimony  is  corroborated  by  the  witness  Van 
Order  and  the  witness  Crandall.  The  witness  Crandall,  a  practicing 
physician  of  the  town,  was  endeavoring  to  procure  the  services  of 
the  plaintiff.  It  is  a  fair  inference  from  the  evidence  that  he  was 
idlling  to  pay  the  plaintiff  from  two  to  three  dollars  a  week  for  her 
iflervices.  In  speaking  of  a  conversation  with  the  deceased,  he  swears : 
^  He  gave  this  as  a  reason  why  she  should  remain  with  him,  that 
there  had  been  a  bargain  between  him  and  Mrs.  Barrett,  that  at 
Ms  death  she  should  have  $25  a  year  for  each  year  that  she  was 
there  as  wages  for  her  work."  The  evidence  of  the  witness  Van 
Order,  while  not  so  specific,  is  of  the  same  import.  There  fur- 
ther appear  special  reasons  why  the  contract  should  have  been 
oooade  in  this  form.  From  the  evidence  of  the  witness  Mott,  it 
appears  that  the  deceased  said  that  it  made  no  difference  what  the 
plaintiff  had;  ^^that  it  would  go  right  into  her  family ;  said  that  she 
clothed  her  brother ;  said  he  wished  he  could  save  something  for 
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her."     At  other  times  the  deceased  said  that  he  was  keeping  this 
money  for  her  and  that  it  was  bearing  interest. 

With  the  fact  clearly  established  that  he  had  made  the  statement 
to  her  that  she  was  to  receive  twenty-five  dollars  a  year  in  addition 
to  her  wages  at  his  death,  the  finding  of  the  referee  that  this  was  a 
promise  of  a  present  or  voluntary  gift  which  was  not  in  considera* 
tion  of  her  services,  is  not  satisfactory.  While  the  promise  was  at 
times  spoken  of  as  one  to  make  a  present,  snch  promise  undonbtedly 
acted  as  a  material  inducement  to  her  in  remaining  in  the  service  of 
the  deceased.  She  declined  wages  from  Dr.  Grandall  materially  in 
excess  of  the  five  dollars  a  month  which  she  was  receiving  from  the 
deceased.  Thus  indaced  by  defendant's  intestate  to  remain  in  hi? 
service,  we  see  no  moral  or  legal  ground  for  refusing  her  the  benefit 
of  the  promise.  That  claims  against  estates  should  be  most  carefully 
scrutinized  and  should  be  established  only  upon  clear  and  satisf  ac* 
tory  proof  is  a  just  rule  of  decision.  That  these  promises  were 
made  to  the  plaioifciff  and  were  relied  upon  by  her  seems  to  have  been 
clearly  proven.    From  these  facts  a  legal  liability  follows. 

All  concurred. 

Judgment  reversed  on  the  law  and  facts,  referee  discharged  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event,  subject  to 
sections  1835  and  1836  of  the  Code  of  Civil  Procedure. 


The  People  of  the  State  of  New  Tobk  ex  rel.  Syracuse  Improve- 
HEin*  Company,  Relator,  v.  William  J.  Morgan,  as  Comptroller 
of  the  State  of  New  York,  Respondent. 

CorporcUion  tax  —  the  ChmptroUer,  on  a  revinon,  cannot  inereoie  it  for  iome  pear^ 
becatue  he  has  reduced  it  in  othere  —  the  preparcUion  of  a  street  and  the  placing 
thereon  of  an  aspTuilt  pavement  is  not  a  process  of  manufacture — quaBro  cu  to  th€ 
preparation  of  the  asphalt. 

The  fact  that  the  State  Comptroller,  upon  a  revision  and  readjustment  of  the  taies 
assessed  against  a  corporation  during  several  years,  finds  that  in  some  of  such 
years  taxes  were  collected  which  could  not  have  been  lawfully  demanded,  and. 
reduces  the  account  pro  tanto,  does  not  authorize  him  to  increase  the  amount 
of  the  taxes  assessed  against  the  corporation  during  other  years. 

The  preparation  of  a  street  for  the  purpose  of  laying  an  asphalt  pavement  thereon, 
and  the  placing  of  such  pavement  thereon  is  not  a  process  of  manufacture 
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within  the  meaning  of  the  Btatntes  relating  to  the  exemption  of  manufacturing 
corporations  from  taxation  (Laws  of  1880,  chap.  542,  §  8;  Laws  of  1889,  chap. 
868;  Laws  of  1896,  chap.  908,  §  188). 
Quare,  whether  the  preparation  of  the  asphaltum  as  a  compound  used  in  making 
the  pavement  is  a  process  of  manufacture  within  the  meaning  of  those  statutes. 

CsRTioBABi  issued  out  of  the  Supreme  Court  and  attested  the 
17th  day  of  October,  1899,  directed  to  William  J.  Morgan,  as  Comp- 
troller of  the  State  of  New  York,  commanding  him  to  certify  and 
return  to  the  oflSce  of  the  clerk  of  the  county  of  Onondaga  all  and 
singular  his  proceedings  in  revising  and  readjusting  a  tax  assessed 
against  the  relator  under  chapter  542  of  the  Laws  of  1880,  and  sec- 
tion 195  of  chapter  908  of  the  Laws  of  1896. 

The  relator  is  a  corporation  formed  in  1892  under  the  Business 
Corporations  Law  (Laws  of  1890,  chap.  567,  as  amd.  by  Laws  of 
1892,  chap.  691).  In  its  certificate  of  incorporation  is  stated  :  ^^  Its 
object  and  the  nature  of  its  business  is  to  construct  and  repair 
streets,  alleys,  roads,  pavements,  sidewalks,  crosswalks,  gutters,  curb- 
ing, sewers,  bridges  and  culverts,  *  *  *."  In  1896  the  Comp- 
troller, pursuant  to  the  statute,  ordered  and  stated  the  account  of 
the  relator's  franchise  tax  at  $168.75  for  each  of  the  years  ending 
October  31, 1893,  1894,  1895  and  1896.  This  amount  was  reached 
by  assessing  at  the  rate  of  one  and  one-half  mills  on  $112,500,  the 
amount  of  the  capital  stock  outstanding.  Upon  a  petition  for  a 
readjustment  and  revision  of  that  account  it  was  adju8te<;^  so  that 
for  the  year  ending  October  31, 1893,  the  sum  of  $41.25  was  assessed 
as  one  and  one-half  mills  upon  a  valuation  of  capital  stock  of 
$27,500.  For  the  year  ending  October  31, 1894,  the  sum  of  $53.48 
was  assessed  as  one  and  one-half  mills  upon  a  valuation  of  capital 
stock  of  $35,650.  For  the  year  ending  October  31,  1895,  $1,875 
was  assessed  as  fifty  mills  upon  an  alleged  rate  of  dividend  of  200, 
valuing  the  capital  stock  at  $37,500.  For  the  year  ending  October 
31,  1896,  $187.50  was  assessed  as  five  mills  upon  the  alleged  rate  of 
dividend  of  twenty  per  cent,  valuing  the  capital  stock  at  $37,500 
and  $74.25  as  one  and  one-half  mills  upon  a  valuation  of  capital 
Btock  of  ^  $49,500. 

WiUiam  Nottingham^  for  the  relator. 

John  O,  DavieSy  Attomey-Generaly  and  Henry  B,   Comcm^  for 
tlie  respondent. 
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Smith,  J. : 

Two  questions  are  raised  by  the  relator's  appeal :  JFtrsty  had  the 
Comptroller  authority  upon  the  revision  or  readjustment  of  the  tax 
to  increase  the  amount  thereof,  as  was  done  for  the  years  ending 
October  31,  1895,  and  October  31,  1896  ?  Second^  is  the  relator  a 
manufacturing  corporation  wholly  engaged  in  manufacturing  within 
the  State  within  the  provisions  of  section  3  of  chapter  542  of  the 
Laws  of  1880,  as  amended  by  chapter  353  of  the  Laws  of  1889  ? 

The  lirst  question  is,  we  think,  substantially  answered  by  the 
decision  of  this  court  in  the  case  of  People  ex  rel.  Eppena  Co.  v. 
Hoherts  (51  App.  Div.  152).  In  that  case  it  was  held  that  to  give 
jurisdiction  to  the  Comptroller  to  readjust  or  revise  the  tax,  it  must 
be  made  to  appear  that  the  account  of  taxes  stated  by  the  Comptroller 
included  those  which  could  not  be  lawfully  demanded,  and  as  upon 
the  readjustment  no  such  fact  appeared,  the  Comptroller  was 
unauthorized  to  increase  the  tax  assessed.  It  is  urged  by  the  Attor- 
ney-General that  in  the  account  of  taxes  stated  by  the  Comptroller 
and  here  revised,  taxes  were  included  for  the  years  1893  and  1894 
which  could  not  be  lawfully  demanded ;  that  with  this  fact  proven 
the  jurisdiction  of  the  Comptroller  attached  and  the  increase  added 
to  the  assessment  for  1895  and  1896  was,  therefore,  within  the  power 
of  the  Comptroller  in  his  revision  and  readjustment  of  the  account. 
While,  however,  the  condition  to  jurisdiction  technically  exists,  it 
does  not  necessarily  follow  that  in  the  permission  given  to  the  Comp- 
troller by  the  statute  to  revise  and  readjust  was  intended  to  be 
included  the  right  to  increase  the  taxes  assessed.  As  has  been  held 
in  the  Eppena  case,  the  right  to  any  revision  is  conditioned  upon  the 
fact  of  the  inclusion  of  some  illegal  tax  in  the  account.  Under  the 
contention  of  the  Attorney-General,  if  one  dollar  of  the  account  is 
found  to  be  illegally  assessed  in  any  year,  tliis  fact  at  once  vests 
power  in  the  Comptroller  to  add  any  sum  he  may  think  proper  to 
the  assessment  for  any  other  year.  If  such  be  the  true  reading  of 
the  statute,  we  are  at  a  loss  to  understand  why  any  condition  was 
placed  upon  the  power  of  the  Comptroller  to  revise  and  readjust, 
other  than  the  mere  moving  of  the  party  thinking  himself  aggrieved. 
It  is  hardly  conceivable  that  it  was  the  intention  to  confer  the  power 
to  increase  an  assessment,  if  some  part  of  the  tax  had  been  unlaw- 
fully assessed,  and  otherwise  withhold  it.     The  provision  of  law  is 
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the  exercise  of  the  supreme  power  of  the  State  to  take  from  this 
corporation  its  property.  By  settled  principles  of  interpretation  the 
power  claimed  must  be  clearly  read  in  the  statute.  Within  this  rule 
of  interpretation,  it  must  be  held  that  the  inclusion  of  a  single 
unlawful  item  in  the  assessment  of  any  year  included  in  the  account 
vests  in  the  Comptroller  no  greater  power  to  increase  the  assessment 
otherwise  appearing  in  the  account  than  if  this  unlawful  item  had 
not  been  included,  and  that  the  increase  in  the  assessment  for  the 
years  1895  and  1896  was,  therefore,  unauthorized. 

The  relator's  contention  that  the  Comptroller  was  unauthorized 
to  change  the  basis  of  his  assessment  for  the  years  1895  and  1896  is 
without  merit.  If  the  assessment  were  not  in  excess  of  that  to 
which  the  corporation  was  lawfully  subject,  it  is  not  illegally  made, 
whatever  rule  may  have  been  adopted  by  the  Comptroller. 

Upon  the  second  question  raised,  it  is  argued  that  the  business  of 
the  relator  is  solely  that  of  manufacturing,  and  that  within  the  gov- 
erning statute  the  relator  was,  during  the  whole  period  stated  in  the 
account,  wholly  exempt  from  taxation.     Section  3  of  chapter  542  of 
the  Laws  of  1880  exempted  from  the  tax  here  imposed  "  manufac- 
turing corporations  carrying  on  manufacture  within  this  State." 
By  chapter  353  of  the  Laws  of  1889  this  section  was  amended  so  as 
to  exempt  only  manufacturing  corporations  or  companies  wholly 
engaged  in  carrying  on  manufacture  within  this  State.     This  was 
the  law  under  which  the  assessment  was  made  in  the  account  for  the 
years  1893,  1894  and  1895.     By  section  183  of  the  General  Tax 
Law  (Chap.  908  of  the  Laws  of  1896),  a  manufacturing  corporation 
is  exempt  "  to  the  .extent  only  of  the  capital  actually  employed  in 
this  State  in  manufacturing  and  in  the  sale  of  the  product  of  such 
manufacturing."     The  argument  of  the  relator's  counsel  is,  Jlrat^ 
that  both  the  preparation  of  the  compound  and  the  making  of  the 
pavement  are  manufacturing,  and  thus  tliat  tlie  corporation  is  wholly 
engaged  in  manufacturing  within  the  State.     We  may  concede  for 
the  argument  that  the  compounding  of  the  asphalt  mixture,  which 
is  used  in  constructing  the  pavement,  is  a  process  of  manufacture. 
W^e  cannot  agree,  however,  that  the  preparation  of  the  street  for  the 
laying  of  the  pavement  and  the  placing  of  the  pavement  thereupon 
is  in  any  sense  a  process  of  manufacture  within  the  meaning  of  the 
App.  Div.—  Vol.  LIX.        39 
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statute.  It  wonld  hardly  be  contended  that  the  laying  of  a  brick 
pavement  was  a  process  of  manufacture,  although  the  brick  for  the 
pavement  may  be  manufactured.  In  the  preparation  of  the  asphaltum 
compound  which  is  used  in  the  pavement,  it  appears  that  $25,000  of 
the  capital  of  the  relator  is  employed.  Assuming  this  preparation 
to  be  a  process  of  manufacture,  the  large  majority  of  the  capital  of 
the  relator  is  employed  in  business  other  than  in  this  manufacture. 
The  relator,  therefore,  does  not  reach  the  condition  of  the  act  of 
1889  authorizing  its  exemption  from  this  tax. 

It  is  further  contended  on  relator's  behalf  that  at  least  $25,000  of 
the  capital  should  be  exempt  from  taxation  under  the  Tax  Law  of 
1896,  as  employed  in  the  business  of  manufacturing.  The  tax  for 
the  year  1896  as  originally  stated  was  $168.75.  We  have  held  that 
this  tax  could  not  upon  this  revision  be  increased.  If  we  assume 
that  the  relator  is  entitled  to  exemption  upon  $25,000  of  the  capital 
as  employed  in  the  business  of  manufacture,  the  amount  originally 
assessed  is  still  within  the  sum  which  could  properly  be  assessed  for 
the  year  1896.  The  finding  of  the  Comptroller  as  to  dividends 
declared,  we  think  a  legitimate  inference  from  the  evidence.  It  is 
unnecessary,  then,  to  determine  whether  the  preparation  of  this 
asphaltum  compound  used  in  making  the  pavement  is  a  process  of 
manufacture  within  the  meaning  of  the  statute. 

These  views  lead  to  a  modification  of  the  determination  of  the 
Comptroller  by  reducing  the  tax  for  the  years  1895  and  1896  to  the 
amount  originally  stated  by  him  in  his  account. 

All  concurred. 

Determination  of  Comptroller  modified  so  as  to  reduce  the  tax 
assessed  for  the  years  1895  and  1896  to  $168.75  for  each  year,  and 
as  so  modified  afiirmed,  with  $50  costs  and  disbursements  to  relator^ 
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Warben  Tbatob,  Respondent,  v.  New  York  Mutual  Savings  and 

Loan  Association,  Appellant. 

Batnngt  and  loan  asiociation  —  burden  of  proof  a8  to  the  exietence  of  money  appli" 
cable  to  the  payment  of  the  untMraMol  wUiLe  of  ehares  sought  to  be  withdrawn. 

A  member  of  a  saviDgs  and  loan  association,  who  brings  an  action  against  the 
association  to  recover  the  withdrawal  value  of  his  shares,  must  establish  that 
the  receipts  of  the  association,  applicable  to  the  payment  of  withdrawing 
shares,  were  sufficient  for  the  payment  not  only  of  the  plaintiffs  shares  but  also 
for  the  payment  of  all  shares  of  the  withdrawal  of  which  the  association  had 
been  notified  prior  to  the  time  when  the  plaintift's  notice  of  withdrawal  was 
served. 

Evidence  insufficient  to  warrant  a  finding  that  the  plaintiff  had  successfully  sus- 
tained this  burden  of  proof,  considered. 

EELiiOGG  and  Edwards,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  New  York  Mutual  Savings  and  Loan 

Association,  from  so  much  of  a  judgment  of  the  Supreme  Court  in 

favor  of  the  plaintiff,  entered  in  the  oflBce  of  the  clerk  of  the  county 

of  Columbia  on  the  25th  day  of  October,  1900,  as  "  ordered  and 

adjudged  that  Warren  Teator,  plaintiff,  recover  of  the  New  York 

Mutual    Savings  and    Loan   Association,   defendant,   the  sum   of 

$342.86,  being  the  sum  awarded  to  said  plaintiff  by  the  verdict  of 

the  jury,  together  with  $76.15,  plaintiff's  costs  as  taxed,  making  in 

all  $417.51,  and  that  said  plaintiff  have  execution  therefor  against  the 

defendant ;"  and  also  from  an  order,  entered  in  said  clerk's  office  on 

the  24th  day  of  October,  1900,  denying  the  defendant's  motion  for 

a  new  trial  made  upon  the  minutes. 

Upon  January  1,  1896,  this  plaintiff  became  a  member  of  the 

defendant  association  by  taking  ten  shares  of  stock  therein,  upon 

each  of  which  he  was  to  pay  sixty  cents  per  month.     The  shares 

were  to  mature  when  the  payments,  together  with  the  apportioned 

profits,    should  become  of  the  value  of  $100  each.     At  the  time 

plaintiff  became  a  member  there  was  a  provision  in  the  articles  of 

association  authorizing  him  to  give  notice  of  a  withdrawal  from  said 

association  by  surrendering  his  certificate  and  giving  thirty  days'  notice 

in  writing  to  the  secretary,  when  he  should  "  be  entitled  to  receive 

the  amount  paid  as  monthly  dues  with  six  per  cent  interest  for  the 

^yerage  time  such  payments  have  been  with  the  association  to  the 
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date  of  filing  such  notice,  less  a  withdrawal  fee  of  $1.00  per  share." 
Upon  May  18, 1900,  the  plaintiff  made  application  for  withdrawal ; 
he  received  nothing  from  the  defendant,  and  upon  the  7th  day  of 
September,  1900,  commenced  this  action. 
Farther  facts  appear  in  the  opinion. 

Wm.  Hepburn  Jiussell,    Wm.  Beverly  Winslow  and  John  E. 
Ruston^  for  the  appellant. 

John  L,  CrandeU^  for  the  respondent. 

Smith,  J. : 

This  judgment  can  only  stand  upon  the  finding  of  the  jury  that 
at  the  time  of  the  commencement  of  this  action  the  association  had 
on  hand  funds  sufiicient  for  the  payment  of  plaintiff's  certificate  and 
applicable  thereto.  Not  only  must  there  have  been  funds  sufficient 
for  the  payment  of  the  plaintiff's  certificate,  but  also  for  the  pay- 
ment of  all  certificates  of  the  withdrawal  of  which  the  defendant 
had  been  notified  before  May  18,  1900,  when  plaintiff's  notice  was 
served.  The  defendant  contends  that  this  finding  of  the  jury  was 
unwarranted  by  the  evidence.  Article  16  of  defendant's  articles  of 
association  reads :  "  Sec.  1.  The  monthly  receipts  from  dues  and 
interest  to  the  credit  of  the  Loan  Fund  shall  be  divided  as  follows 
between  matured  and  withdrawing  shares :  Ninety  per  cent  shall  be 
applicable  for  the  redemption  of  matured  shares  and  ten  per  cent 
for  withdrawing  shares.  *  *  *  Any  funds  not  applicable  as 
above  shall  be  used  to  meet  approved  loans."  By  the  evidence  of 
defendant's  assistant  cashier,  called  as  a  witness  by  the  plaintiff,  it 
appears  that  ten  per  cent  of  the  defendant's  total  receipts  in  the  month 
of  May,  1900,  was  $3,386.61 ;  in  the  month  of  June,  $7,980.05 ;  in 
the  month  of  July,  $6,83i ;  in  the  month  of  August,  $4,101.05.  This 
aggregates  $22,309.71,  which,  under  the  articles  of  association,  was 
primarily  applicable  to  the  payment  of  the  withdrawal  shares  from 
the  eighteenth  of  May  to  the  commencement  of  this  action.  But 
upon  May  eighteenth,  when  the  plaintiff's  notice  of  withdrawal  was 
served,  notices  of  withdrawal  of  shares  had  been  theretofore  served, 
upon  which  was  payable  the  sum  of  $169,000  and  upwards.  As 
these  moneys  were  payable  before  the  plaintiff  was  entitled  to  his 
payment,  it  is  clear  that  if  the  ten  per  cent  only  were  applicable  to 
the  payment  of  withdrawal  shares,  the  plaintiff  hsts  failed  to  prove 
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that  the  association  has  funds  on  hand  sufficient  for  the  payment  of 
his  claim  and  applicable  thereto. 

But  plaintiff  claims  that  under  the  authority  of  the  directors  the 
association  was  disregarding  this  ten  per  cent  limitation  and  was 
applying  all  receipts  to  the  payment  of  withdrawal  shares.  He  then 
argues  that  prior  to  September  seventh,  the  time  of  the  commence- 
ment of  this  action,  if  ten  per  cent  of  the  receipts  amount  to 
$22,309.71,  the  total  receipts  amount  to  $223,097.10.  Granting  for 
the  argument  that  the  directors  have  authorized  the  disregarding  of 
the  ten  per  cent  limit  and  this  sum  of  $223,000  constituted  the  total 
receipts  of  the  association,  some  part  thereof  was  due  to  the  reserve 
fond,  no  part  of  which  was  applicable  to  the  payment  of  withdrawal 
certificates.  While  the  proof  is  that  in  May,  1900,  there  was  no 
matured  share  unpaid,  no  evidence  in  the  case  indicates  whether 
any  or  how  many  shares  matured  between  that  time  and  the  com- 
mencement of  this  action  which  were  properly  chargeable  to  this 
fund.  It  appears  that  at  the  time  of  the  commencement  of  this 
action  there  was  on  hand  in  the  corporation  only  about  $4,000,  and 
of  the  $169,000  due  upon  withdrawing  shares  prior  to  the  plaintiflf's 
right,  $58,000  at  that  time  remained  unpaid.  There  is  no  evidence 
that  any  part  of  this  $223,000  of  receipts  has  been  improperly 
expended.  In  the  absence  of  such  proof,  with  $4,000  only  in  the 
treasury  and  $58,000  due  upon  withdrawing  claims  which  were  of 
prior  right,  the  jury  was  not  authorized  to  find  that  the  association 
liad  on  hand  funds  sufficient  for  the  payment  of  plaintiffs  claim  and 
applicable  thereto. 

Again,  no  resolution  of  the  directors  is  shown  authorizing  the 

application  of  more  than  ten  per  cent  of  this  fund  to  the  payment 

of  withdrawal  shares.     The  only  proof  upon  which  the  plaintiff  can 

rely  to  establish  that  an  application  of  a  greater  percentage  was 

authorized  is  the  fact  that  a  greater  percentage  was  paid  under  the 

authority  of  the  general  manager  with  the  presumed  knowledge  of 

the  board  of  directors.     While  from  these  facts  may  be  inferred  an 

authority  to  exceed  the  ten  per  cent  limit  in  the  application  of  funds 

to  the  withdrawing  shares,  it  is  difficult  to  see  how  any  authority 

can  be  inferred  therefrom  to  make  any  further  application  than  waa 

in  fact  made.     But  this  greater  authority  the  plaintiff  needs,  to  show 

that  the  funds,  even  if  on  hand,  were  applicable  to  the  payment  oi 
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his  claim.  Not  only  is  such  greater  authority  not  proven,  but  it 
seems  to  be  fairly  negatived  by  the  evidence.  From  the  evidence 
of  Dobbie,  the  one  witness  called  upon  the  subject,  the  conclusion 
is  clearly  read  that  the  association  has  dedicated  to  the  payment  of 
the  withdrawing  shares  the  full  sum  which  was  available  therefor 
and  the  full  sum  which  they  were  authorized  so  to  dedicate  by  the 
board  of  directors.  We  think  the  plaintiff's  cause  of  action  was  not 
proven. 

All  concurred,  except  Kellogg  and  Edwards,  JJ.,  dissenting. 

Judgment,  so  far  as  appealed  from,  and  order  reversed  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event. 


Cakrib  a.  Te  Bow,  Respondent,  v.  The  Washingtok  Life  Ihsitb- 

ANOE  Company,  Appellant. 

Insurance — a   tender  not  required  of  the  insured  where  the  company  wrongfully 

declares  the  policy  forfeited. 

Where  the  general  agent  of  an  insurance  company  notifies  a  subordinate  agent 
that  a  policy  has  been  forfeited  for  non-payment  of  a  premium  and  cannot  be 
reinstated  unless  the  insured  furnishes  a  satisfactory  medical  certificate,  although 
the  thirty  (lays'  grace  allowed  by  the  terms  of  the  policy  for  the  payment  of 
such  premium  have  not  then  expired,  and  the  subordinate  agent,  who  has 
authority  to  receive  the  premiums  due  upon  the  policy,  communicates  such 
notification  to  the  insured,  the  insured  is  not  obliged  to  make  a  formal  tender 
of  the  premium  to  the  insurance  company  in  order  to  keep  the  policy  in  force. 

Appeal  by  the  defendant.  The  Washington  Life  Insurance  Cona- 
pany,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the 
20th  day  of  September,  1900,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Ulster  Trial  Term  before  the  court  with- 
out a  jury. 

Upon  the  24th  of  April,  1897,  the  defendant  delivered  to  Peter 
E.  Te  Bow  a  policy  of  life  insurance.  No.  98,902.     The  policy  \ira8 
payable  to  Carrie  A.  Te  Bow,  this  plaintiff,  the  wife  of  the  insured. 
The  policy  provided  for  quarterly  payments  in  advance  of  seventy- 
two  dollars  and  sixty  cents  on  the  twenty-fourth  days  of  January, 
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April,  July  and  October  in  each  year  thereafter  for  twenty  years. 
In  the  policy  is  a  provision  granting  thirty  days'  grace  for  the  pay- 
ment of  the  quarterly  premium  after  the  policy  had  been  in  force 
for  more  than  three  months.  Upon  October  twenty-second  one 
Oaul,  the  agent  of  the  defendant,  called  upon  Te  Bow  and  requested 
payment  of  the  premium  falling  due  October  twenty-fourth.  Te  Bow 
then  stated  that  he  could  not  pay  it.  Upon  October  twenty-eighth 
Gaul  informed  Mr.  Patterson,  the  general  agent  of  the  defendant, 
that  Mr.  Te  Bow's  condition  was  such  that  he  probably  would  not 
get  well,  at  which  time  Mr.  Patterson  demanded  back  the  premium 
receipt  which  had  not  been  delivered  to  Te  Bow  by  reason  of  his 
failure  to  pay  the  premium,  and  wrote  this  letter  to  Mr.  Graul : 

"  Nbw  York  City,  Oct.  29,  1897. 
"Mr.  John  A.  Gattl, 

"  Kingston,  N.  T. : 

"  Mt  Dbar  Sib. —  Please  return  at  once  the  receipt  for  premium 

due  October  24th  on  policy  No.  98,902,  Te  Bow.     Premium  not 

having  been  paid  when  due  policy  has  been  forfeited. 

"  Very  truly  yours, 

"WM.  PATTERSON." 

Thereafter,  upon  November  eighth,  in  response  to  a  letter  from 
Oaul,  Patterson  wrote  to  Gaul  the  following  letter  upon  the  com- 
pany's paper : 

"  Nbw  York  City,  I^ov.  8,  1897. 
"  Mr.  John  A.  Gattl, 

"Kingston,  N.  T. : 

"  My  Dbar  Sib. —  Your   favor  of  the  6th  is  received.     Policy 

98,902,  Te  Bow,  lapsed  for  non-payment  of  premium  for  October  can 

be  reinstated  according  to  company's  rule  by  furnishing  satisfactory 

medical  certificate  of  good  health  and  payment  of  interest.     *     *     * 

"  Very  truly  yours, 

"WM.  PATTERSON, 

"  Ma/riagerP 

This  letter  was  forthwith  shown  to  Te  Bow,  with  a  statement  by 
Gkiul  that  it  would  be  necessary  to  get  a  physician's  certificate  of 
good  health  as  a  condition  to  the  company's  receiving  the  premium 
•due  October  twenty-fourth.     This  Te  Bow  stated  that  he  would  be 
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unable  to  do,  and  asked  Oaul  if  lie  could  not  receive  a  check  dated 
back  to  a  time  prior  to  the  twenty-fourth.  This  Gaul  refused  to 
take.  Thereafter,  and  upon  the  17th  of  December,  1897,  Te  Bow 
died,  and  this  action  was  brought  to  recover  upon  the  said  policy  of 
insurance. 

Zinson  cfe  Van  Buren^  for  the  appellant 

Warren  C.  Van  Slyke  and  A,  T,  Clearwater^  for  the  respondent 

Smith,  J. : 

Upon  the  24th  of  October,  1897,  this  policy  had  been  in  force 
more  than  three  months.  Te  Bow  was  then  entitled  to  his  thirty 
days'  grace  in  which  to  pay  the  premium.  The  defendant  was 
Unauthorized  to  declare  the  policy  forfeited  at  any  time  prior  to  the 
23d  day  of  November,  1897.  Up  to  that  time,  within  the  terms  of 
the  contract,  Te  Bow  had  an  undoubted  right  to  pay  the  premium 
and  maintain  the  policy  in  force.  The  premium  was  not,  however, 
paid  prior  to  that  time  nor  prior  to  the  death  of  Te  Bow,  nor  was 
it  tendered.  The  sole  question  in  the  case  seems  to  be  whether  the 
defendant  is  precluded  from  asserting  the  non-payment  of  said  pre- 
mium as  a  defense  to  this  action  by  any  act  of  his  own  which  has 
contributed  to  such  non-payment. 

That  Patterson  was  the  general  agent  of  the  defendant  is  not  dis- 
puted. His  acts  in  declaring  the  policy  forfeited  by  his  letters  of 
October  twenty-ninth  and  of  November  eighth  were  concededly  in 
violation  of  the  defendant's  contract.  These  letters,  or  at  least 
the  letter  of  November  eighth,  was  shown  to  Te  Bow  while  there 
was  still  abundant  time  within  the  contract  for  Te  Bow  to  have 
paid  the  premium.  In  connection  therewith  Te  Bow  was  informed 
by  Gaul  that  to  be  allowed  to  pay  the  premium  he  must  furnish 
a  health  certificate.  The  appellant  here  contends  that  the  decla- 
rations of  Gaul  were  incompetent  evidence  against  the  company, 
as  he  W£i8  not  authorized  as  an  agent  in  any  way  to  vary  the  terms  of 
payment.  It  seems  clear  that  the  declarations  of  the  agent  author- 
ized to  receive  premiums,  that  such  premiums  would  be  received 
only  upon  a  condition,  is  the  declaration  of  the  company.  But 
those  declarations  we  deem  inconsequential  in  this  case.  They 
were  simply   an   amplification   of  the   declarations  of  Patterson^ 
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the   acknowledged    agent   of  the   company,    in   his  letter.     It  is 
urged  that  there  never  was  at   any  time  a  refusal  to  accept  the 
premium.     This  argument  is  hypercritical.     A  declaration  that  a 
policy  had   lapsed  and    can  be  reinstated    by    furnishing   a  satis- 
factory medical  certificate  imports  of  necessity  a-  denial  of  the  right 
to  reinstatement  except    upon    the  condition    named.     With  the 
unauthorized  cancellation  of  the  policy  and  a  refusal  to  accept  the 
premium   except  upon  a   condition  which  was  unauthorized,  the 
authorities  are  uniform  to  the  effect  that  the  defendant  is  estopped 
from  claiming  as  a  defense  to  this  action  that  the  premium  has  not 
been  paid.     In  May  on  Insurance  (3d  ed.),  section  358,  it  is  said : 
"  Payment  or  tender  of  payment  of  premiums  is  not  necessary  where 
the  insurers  have  already  declared  the  policy  forfeited  or  done  any 
other  act  which  is  tantamount  to  a  declaration  on  their  part  tliat  they 
will  not  receive  it  if  tendered."     In  Baujncmn  v.  Pinchney  (118 
N.  T.  616),  Judge  Vann,  in  writing  for  the  court,  says :  "  More- 
over, after  the  defendant  had  ruptured  all  relations  with  the  plain- 
tiff by  repudiating  her  contract  and  declaring  that  all  his  rights 
thereunder  had  been  forfeited,  was  he  bound  to  make  any  tender 
before  commencing  an  action  for  specific  performance?     We  do 
not  think  that  it  was  necessary  for  him  to  go  through  with  the  form  of 
making  an  offer  of  the  money  when  she  had  virtually  declared  that 
she  would  not  receive  it."     In  Leslie  v.  Knickerbocker  Life  Ins, 
Co,  (63  N.  Y.  33),  in  the   opinion   of  Judge  Folgeb,  it  is  said : 
"Even  if   there   be   no   primary   hostile   purpose   in   the   action 
of  one   who   may    in   a   certain   event  become  entitled  to  a  for- 
feiture or  other  right  arising  from  the  non-performance  of  a  con- 
dition, if  by  his  act  he  has  induced  another  to  omit  strict  perform- 
ance, he  may  not  take  the  benefit  or  exact  the  forfeiture."     In 
Whitehead  v.  New  York  Life  Ins,  Co,  (102  N.  T.  156),  Judge 
Finch  says :  "  The  company  cannot  depend  upon  a  default  to  which 
its  own  wrongful  act  contributed  and  but  for  which  a  lapse  might 
not   have  occurred."     In   Shaw  v.  Hepublic   Life   Ins,    Co.  (69 
N.  T.  292)  the    opinion  reads:  "Where  one  party  to  a  contract 
declares  to  the  other  party  to  it  that  he  will  not  make  the  per- 
formance on  the  future  day  fixed  by  it  therefor,  and  does  not, 
before  the  time  arrives  for  an  act  to  be  done  by  the  other  party, 
App.  Div.— Vol.  LIX.        40 
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withdraw  his  declaration,  the  other  party  is  excused  from  perform- 
ance on  his  part,  or  offer  to  perform,  and  may  maintain  his  action 
for  a  breach  of  the  contract  when  the  day  has  passed.  Sach  is  the 
well-established  rule." 

These  authorities  furnish  abundant  support  for  the  judgment  in 
this  action. 

All  concurred ;  Chase,  J.,  in  result ;  Edwards,  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  L.  C.  B.  Grave- 
LINE,  Belator,  v.  Fred  C.  Ham,  Commissioner  of  Public  Safety 
of  the  City  of  Albany,  Respondent. 

Brnnoval  of  a  police  iurgoon  by  the  eommi$aioner  of  public  9<tfety  —  the  determination 
cannot  be  reviewed  by  certionvri — it  it  not  judicial — the  denial  of  a  right  to  review 
is  not  unecnetitutional  — power  of  the  Legielature  aver  the  Supreme  Court. 

Section  184  of  the  charter  of  cities  of  the  second  class,  relating  to  the  trial  hj 
the  commissioner  of  public  safety  of  members  of  the  poUce  force,  which  pro- 
Tides,  *'  If  the  accused  officer  shall  be  found  guilty  of  the  charge  made  against 
him,  the  commissioner  may  •  *  •  dismiss  him  from  the  poUce  force. 
*  •  «  r£^Q  decision  of  the  conmiissioner  shall  be  final  and  conclusire  and 
not  subject  to  review  by  any  court,"  makes  the  office  of  police  surgeon 
determinable  when,  in  the  judgment  of  the  commissioner  of  public  safety,  the 
incumbent  thereof  has  been  guilty  of  charges  preferred  against  him. 

The  office  of  police  surgeon  baring  been  created  by  statute,  it  was  competent 
for  the  Legislature  to  make  it  determinable  upon  any  condition  which  it  sa^r 
fit  to  prescribe. 

The  section  in  question  does  not  contemplate  a  judicial  determination  by  the 
commissioner  which  can  be  reviewed  by  a  writ  of  certiorari,  but  only  sadk 
an  investigation  as  will  satisfy  the  conscience  of  the  commissioner,  which, 
cannot  be  reviewed  in  that  manner. 

The  determination  not  being  judicial,  the  section  does  not  deprive  the  removed 
officer  of  the  right  to  review  secured  by  section  1  of  article  6  of  the  Consti- 
tution of  the  State  of  New  York. 

Quctre,  whether  the  Legislature  has  power  to  take  from  the  Supreme  Court  any 
power  it  might  otherwise  have  to  review  a  judicial  determination  made  by  a 
municipal  officer. 

Parker,  P.  J.,  dissented. 

Cebtiobabi  issned  out  of  the  Supreme  Court,  and  attested  oa  the 
28th  day  of  June,  1900,  directed  to  Fred  C.  Ham,  commissioner  of 


PEOPLE  EX  BEL.  GRAVELINE  v.  HAM.  315 

App.  Div.]  Third  Department,  March  Term,  1901. 

public  safety  of  the  city  of  Albany,  commanding  him  to  certify 
and  return  to  the  oflBce  of  the  clerk  of  the  county  of  Albany  all 
and  singular  his  proceedings  in  relation  to  the  removal  of  the 
relator  from  the  office  of  police  surgeon  of  the  city  of  Albany. 

Upon  the  17th  day  of  February,  1900,  the  relator  was  the  duly 
appointed  and  acting  police  surgeon  of  the  city  of  Albany.  Upon 
that  day  charges  of  violations  of  the  rules  of  the  police  department 
with  specifications  preferred  by  the  chief  of  the  police  were  served 
upon  the  relator  with  the  notice  that  a  hearing  would  be  had  upon 
the  23d  of  February,  1900.  These  charges  were  in  substance : 
First,  For  misconduct  in  office  in  violating  the  rule  and  regulation 
of  the  police  department  of  the  city  of  Albany  which  provides  that 
no  compensation  other  than  the  pay  allowed  by  law  shall  be  made 
to  the  police  surgeon.  Under  this  charge  were  four  specifications 
of  instances  where  the  relator  had  made  charges  against  members 
of  the  force  for  services  which,  it  is  claimed,  it  was  his  duty  to 
perform  without  compensation  as  police  surgeon,  and  one  where 
money  had  been  actually  collected  from  a  member  of  the  force  for 
such  services.  The  second  charge  was  for  misconduct  in  office  in 
violating  a  rule  and  regulation  of  the  police  department  which 
required  the  police  surgeon  to  perform  such  professional  duties  as 
may  be  directed  by  the  chief  of  police  to  members  of  the  force. 
Two  instances  were  specified  of  failure  on  the  part  of  the  relator 
to  perform  such  services  for  members  of  the  police  force.  The 
third  charge  was  for  a  violation  of  another  rule  and  regulation 
which  requires  the  surgeon  to  file  with  the  clerk  of  the  board 
once  in  each  month  reports  of  the  names  of  the  policemen  who  have 
received  professional  attention  from  him,  stating  the  number  of 
Acjy%  they  had  been  ill  and  unable  to  do  duty  and  the  nature  of  the 
illness  and  whether  contracted  in  the  service  of  the  department. 
The  relator  received  an  annual  salary  of  $500. 

He  served  an  unverified  answer  to  the  charges  and  specifications 
made  by  the  chief  of  police,  denying  the  same  and  setting  up  some 
other  matters. 

Upon  the  twenty-sixth  day  of  February  the  relator  was  tried  by 
the  defendant  upon  these  charges,  and  upon  the  5th  day  of  March, 
1900,  the  defendant  rendered  a  decision  sustaining  the  charges  and 
dismissing  the  relator  from  the  force. 


316         PEOPLE  EX  BEL.  GRAVELINE  v.  HAM. 


Third  Departicent,  March  Term,  1901.  [Vol.  59. 

A  writ  of  certiorari  to  review  such  decision  was  thereafter  granted 
returnable  to  this  court. 

James  J,  Farren^  for  the  relator. 
Arthur  L,  Andrews^  for  the  respondent. 

Smpih,  J. : 

The  relator's  right  to  this  writ  is  at  once  challenged.  By  section 
180  of  the  charter  of  cities  of  the  second  class  (Laws  of  1898,  chap. 
182)  it.  is  provided  :  "All  the  members  of  the  police  force  subject  to 
the  power  of  removal  hereinafter  specified  shall  hold  their  respec- 
tive offices  during  good  behavior  or  until  by  age  or  disease  they 
become  permanently  incapacitated  to  discharge  their  duties." 
Section  184  then  provides :  "  If  a  charge  be  made  by  any  per- 
son against  any  member  of  the  police  force  that  he  is  incompetent 
or  has  been  guilty  of  neglect  of  duty,  misconduct  in  his  office,  or 
of  conduct  unbecoming  a  police  officer,  the  charge  must  be  put  in 
writing  in  the  form  required  by  the  rules  of  the  police  department 
and  a  copy  thereof  must  be  served  upon  the  accused  officer.  It  is 
then  the  duty  of  the  commissioner  to  hear,  try  and  determine  the 
charge  according  to  the  rules  of  the  police  department.  *  *  * 
If  the  accused  officer  shall  be  found  guilty  of  the  charge  made 
against  him,  the  commissioner  may  *  *  *  dismiss  him  from 
the  police  force.  *  *  *  The  decision  of  the  commissioner  shall 
be  final  and  conclusive  and  not  subject  to  review  bv  any  court." 

The  relator  contends,  ^r«^,  that  the  provision  of  the  statute  mak- 
ing the  determination  final  and  denying  the  right  ot  review  does  not 
apply ;  secondly^  that  if  such  provision  were  intended  to  apply  to 
this  determination,  it  assumes  to  create  an  unconstitutional  limita- 
tion upon  the  power  of  the  court. 

In  support  of  his  first  contention  the  relator  argues  that  the 
charges  are  not  such  as,  if  proven,  will  authorize  his  dismissal  and 
that  the  denial  in  the  statute  of  the  right  of  review  refers  only  to 
the  review  of  a  determination  made  upon  charges  contemplated  by 
the  charter  as  grounds  for  his  dismissal.  That  the  defendant  had 
jurisdiction  to  try  the  charges  cannot  be  questioned.  They  were 
charges  of  violations  of  the  rules  of  the  department.  Among  those 
charges  was  one  for  failure  to  file  certain  monthly  reports.     It  was 
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practically  admitted  upon  the  argument  that  the  relator  had  vio- 
lated this  rule  of  the  department.  It  is  urged  in  his  behalf  that 
this  rule  had  never  been  complied  with  by  any  former  police  sur- 
geon. This  fact,  however,  could  be  urged  only  in  extenuation  of 
the  relator'  s  neglect.  It  could  not  support  a  denial  of  the  charge 
made.  He  was  further  charged  with  neglecting  to  perform  profes- 
sional services  as  directed  by  the  chief  of  police.  Sufficient  evi- 
dence was  given  upon  such  charge  to  make  out  a  prima  fade 
case  against  him,  one  sufficient  in  the  absence  of  any  denial  or 
explauation  on  his  part.  The  defendant  was  thus  clothed  with  juris- 
diction by  the  charges  preferred.  His  determination,  b^ed  at  least 
upon  some  evidence  in  support  of  the  charges  made,  is  the  determi- 
nation contemplated  by  the  statute  and  is  final  unless  that  provision 
of  the  statute  which  assumes  to  make  that  decision  conclusive  is 
violative  of  some  constitutional  provision. 

By  section  1  of  article  6  of  the  New  York  State  Constitution  it 
is  provided  :  "  The  Supreme  Court  is  continued  with  general  juris- 
diction in  law  and  equity  subject  to  such  appellate  jurisdiction  of 
the  Court  of  Appeals  as  now  is  or  may  be  prescribed  by  law,  not 
inconsistent  with  this  article."  Substantially  the  same  provision 
was  contained  in  section  6  of  article  6  of  the  Constitution  of  1846. 
The  argument  of  the  relator  is  that  the  determination  of  the 
commissioner  was  a  judicial  determination,  the  right  to  review  which 
by  the  writ  of  certiorari  was  a  natural  and  inherent  right  existing 
at  the  common  law  in  which  he  is  protected  by  the  constitutional 
provision  above  quoted.  The  first  question  for  consideration  then 
is  as  to  the  nature  of  this  determination.  Was  it  a  judicial  deter- 
mination in  which  was  adjudicated  any  legal  right  of  the  relator  ? 

By  section  3  of  article  10  of  the  Constitution  it  is  provided : 
**  When  the  duration  of  any  office  is  not  provided  by  this  Constitu- 
tion it  may  be  declared  by  law  and  if  not  so  declared  such  office 
shall  be  held  during  the  pleasure  of  the  authority  making  the 
appointment."  The  office  of  police  surgeon  is  clearly  not  a  consti- 
tntional  office.  It  is  one  created  by  statute,  within  statutory 
limitation  and  control.  The  right  of  the  Legislature  to  make  the 
relator's  office  determinable  at  the  pleasure  of  the  defendant  is  not 
questioned.  In  this  unquestioned  right  is  involved  of  necessity  the 
farther  right  to  make  that  office  determinable  upon  any  other  con- 
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dition  which  to  the  Legislature  may  seem  wise.  The  effect  of  the 
provision  in  the  statute  making  the  decision  of  the  commissioner 
final  is  to  make  the  relator's  office  determinable  when  in  the  judg- 
ment of  the  comynisaioner  the  relator  has  violated  some  rule  of  the 
department.  The  right  to  the  office  was  not  given  to  the  relator 
while  he  should  conform  to  the  rules  of  the  department,  but  only 
while  in  the  judgment  of  the  commissioner  of  public  safety  he 
should  so  conform.  His  right  to  office  has  not  been  conditioned 
upon  a  legal  conviction  upon  sufficient  evidence  of  the  charges  pre- 
ferred, but  upon  the  judgment  of  the  commissioner  that  such 
charges  were  sufficiently  proven.  His  right  then  to  the  office  is 
not  the  unqualified  right  conferred  by  statute  upon  the  police  com- 
missioner in  the  case  of  People  ex  rd.  Mayor  v.  Nichols  (79  N.  Y. 
582),  but  a  qualified  right,  one  depending  upon  the  judgment  of  the 
commissioner  of  public  safety.  It  follows  then  that  the  trial  or 
investigation  before  such  commissioner  was  not  a  judicial  investiga- 
tion, but  an  investigation  required  to  satisfy  the  conscience  of  the 
commissioner  only.  The  investigation  or  trial  is  thus  characterized 
by  the  finality  given  to  the  decision  therein  made.  The  statutory 
declaration  that  such  a  decision  shall  not  be  reviewed  by  any  court, 
made  the  determination  of  the  defendant  the  sole  condition  of 
relator's  right  to  office,  whether  or  not  that  determination  rests  upon 
evidence  which  in  a  court  of  law  might  be  deemed  sufficient  to 
sustain  the  charges  made.  A  determination  made  upon  a  trial  of 
this  nature  presents  no  question  for  review  upon  a  writ  of 
certiorari. 

In  this  view  of  the  case  it  becomes  unnecessary  to  consider  the 
constitutional  authority  of  the  Legislature  to  take,  from  the  court 
any  power  it  might  otherwise  have  to  review  a  judicial  determinar 
tion  of  a  municipal  officer.  Upon  this  question  we  express  no 
opinion. 

The  writ  should  be  quashed. 

All  concurred,  except  Parker,  P.  J.,  dissenting. 

Writ    of    certiorari    dismissed,    with     ten     dollars    ooetB    and. 
disbursements. 
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James   P.  Currie,  Respondent,  v.  William  I.  Gabdenieb, 

Appellant. 

Pleading — action  for  criminal  eonvermtion,  alleging  the  alienation  of  the  toifi^e 

affections  by  way  of  damages  catLsed  tJiereby. 

The  complaint  in  an  action,  after  alleging  that  the  defendant  maliciously  alien- 
ated the  affections  of  the  plaintiff's  wife  and  debauched  and  carnally  knew 
her,  stated  "that  inconsequence  and  by  reason  of  said  criminal  relations  the 
affections  of  the  said  Margaret  R.  Currie  became  alienated,  and  the  said  Mar- 
garet R.  Currie  was  wrongfully  induced  and  enticed  by  said  defendant  to  leave 
this  plaintiff  and  his  and  her  then  residence  in  said  town  of  Schodack."  It 
further  alleged  that  "by  reason  of  the  premises  the  affections  which  the  said 
Margaret  R.  Currie  theretofore  had  for  the  plaintiff  were  alienated  and 
destroyed,  and  the  plaintiff  was  thereby  deprived  of  the  comfort,  society,  aid 
and  assistance  and  affection  which  he  otherwise  would  have  had  from  the  said 
Margaret  R.  Currie,  and  plaintiff  has  suffered  great  distress  of  body  and  mind 
in  consequence  thereof,  to  his  damage  ten  thousand  dollars  ($10,000)." 

Held,  that  the  complaint  stated  a  single  cause  of  action  for  criminal  conversation, 
and  that  the  alienation  of  the  wife's  affections  and  her  enticement  from  him 
were  alleged  as  part  of  the  damages  caused  by  it. 

Appeal  by  the  defendant,  William  I.  Gardenier,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Columbia  on  the 
13th  day  of  November,  1900,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Albany  Special  Term,  sustaining  a  demurrer 
to  the  second  defense  set  up  in  the  answer. 

JE.  a.  Harder^  for  the  appellant. 

G,  K.  Daley ^  for  the  respondent. 

Smith,  J. : 

The  defendant  has  appealed  from  the  determination  of  the  Special 
Term  that  the  second  defense  in  his  answer  was  insuflScient  in  law 
npon  the  face  thereof.  That  defense  assumed  to  plead  the  two 
years'  Statute  of  Limitations  to  the  plaintiff's  action.  Defendant 
argues  that  this  plea  was  properly  interposed  under  section  384  of 
the  Code  of  Civil  Proceedure  as  a  suflScient  defense  to  plaintiff's 
cause  of  action. 

The  substance  of  the  plaintiff's  complaint  is  that  Margaret  R. 
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Carrie  was  the  wife  of  the  plaintiff  and  that  the  defendant  raali- 
ciousij  alienated  her  affections  and  debauched  and  carnally  knew  the 
said  Margaret  R,  Currie.  The  plaintiff  then  alleges  "  that  in  con- 
sequence  and  by  reason  of  said  criminal  relations  the  affections  of 
the  said  Margaret  R.  Cnrrie  became  alienated,  and  the  said  Margaret 
R.  Currie  was  wrongfully  induced  and  enticed  by  said  defendant  to 
leave  this  plaintiff  and  his  and  her  then  residence  in  said  town  of 
Schodack.  *  *  *  "  In  the  3d  paragraph  of  the  complaint  it  is 
alleged  that  "  by  reason  of  the  premises  the  affections  which  the 
said  Margaret  R.  Currie  theretofore  had  for  the  plaintiff  were  alien- 
ated and  destroyed,  and  the  plaintiff  was  thereby  deprived  of  the 
comfort,  society,  aid  and  assistance  and  affection  which  he  otherwise 
would  have  had  from  the  said  Margaret  R.  Currie,  and  plaintiff  has 
suffered  great  distress  of  body  and  mind  in  consequence  thereof  to 
his  damage,  ten  thousand  dollars  ($10,000)."  We  think  tliat  this 
complaint  states  a  cause  of  action  for  criminal  conversation,  and  that 
no  other  cause  of  action  is  therein  stated.  It  is  true  that  it  is 
alleged  that  the  defendant  alienated  the  affections  of  the  plaintiff's 
wife  and  enticed  her  from  his  home.  It  is  further  alleged,  however, 
that  such  affections  were  alienated  and  such  enticement  was  caused 
by  reason  of  the  criminal  relations  existing  between  her  and  the 
defendant.  The  alienation  of  affections,  therefore,  and  the  entice- 
ment appear  to  be  alleged  as  part  of  the  damages  caused  by  the 
defendant's  wrongful  debauchery  of  plaintiff's  wife.  To  this  cause 
of  action  we  think  that  the  two  years'  Statute  of  Limitations  was 
properly  pleaded. 

This  case  does  not  come  within  the  decision  of  Zevt/  v.  Harris 
(29  App.  Div.  453).  In  that  case  two  distinct  causes  of  action  were 
stated,  and  the  enticement  of  plaintiff's  wife  was  alleged  to  have 
occurred  two  years  before  the  criminal  relations  thereafter  charged. 

The  interlocutory  judgment  should  be  reversed  and  the  demurrer 
overruled,  with  costs. 

All  concurred ;  Parker,  P.  J.,  and  Edwards,  J.,  in  result. 

Interlocutory  judgment  reversed  and  demurrer  overruled,  with 
costs  in  this  court  and  in  court  below. 


HAGADORN  v.  MASONIC  ACCIDENT  ASSN.     321 

App.  Div.]  Third  Department,  March  Term,  1901. 

Oabbib  E.  Hagadobn,  as  Executrix  of  the  Last  Will  and  Testament 
of  William  Hagadobn,  Deceased,  Respondent,  v.  The  Masonic 
Equitable  Accident  Association  of  the  Woeld,  Appellant. 

Accident  insurance  —  total  disability  net  accruing  within  thirty  days  of  theaeci* 
dent — failure  to  give  notice  within  ten  days — what  act  of  the  company  is  not  a 
waiver  thereof 

A  policy  of  accident  insurance  provided  for  the  payment  by  the  defendant  to 
the  assured  of  *'  the  sum  of  twenty-flve  dollars  per  week  for  a  period  not 
exceeding  fifty-two  consecutive  weeks  as  indemnity  for  loss  of  time  resulting 
from  bodily  injury  so  affected  during  the  life  of  this  certificate  through  exter- 
nal, violent  and  accidental  means  which  shall  independently  of  all  other  causes 
immediately  and  wholly  disable  him  from  transacting  any  and  every  kind  of 
business  pertaining  to  his  occupation  above  stated/'  The  assured  was  not 
entitled  to  indemnity  unless  the  disability  accrued  within  thirty  days  from  the 
date  of  the  accident  causing  such  disability,  and  unless  the  assured  notified  the 
defendant  of  the  accident  within  ten  days  after  the  happening  thereof.  On 
March  4,  1896,  the  assured,  who  was  a  physician  in  general  practice,  was 
kicked  by  an  insane  patient  on  the  left  side  of  the  face  and  over  the  eye;  on 
March  twenty -eighth  he  noticed  a  numbness  in  his  legs,  and  on  the  9th  day  of 
April,  1896,  the  assured,  who  up  to  that  time  had  transacted  his  usual  busi- 
ness, suffered  a  stroke  of  paralysis  and  became  wholly  disabled,  the  paralysis 
being  traced  to  the  accident  of  March  fourth.  April  23,  1896,  fifty  days  after 
the  accident,  he  served  notice  of  the  occurrence  thereof  on  the  defendant. 

In  an  action  upon  the  policy  it  was 

Held,  that  as  the  total  disability,  which  occurred  on  April  ninth,  did  not  accrue 
within  thirty  days  from  March  fourth,  the  date  of  the  accident,  the  plaintiff 
had  no  cause  of  action; 

That  the  failure  to  give  notice  of  such  disability  within  ten  days  after  the  hap- 
pening of  the  accident,  or  ten  days  after  the  total  disability  had  developed, 
would  prevent  a  recovery; 
That  evidence  that  the  defendant  sent  the  assured  notices  of  assessments  subse- 
quent to  the  accident,  and  blanks  upon  which  to  make  proof  of  loss,  and  per- 
mitted the  plaintiff  to  examine  its  books,  and  that  after  the  death  of  the  assured 
it  applied  for  and  ootained  permission  to  make  an  external  examination  of  his 
body,  did  not  authorize  the  jury  to  find  that  the  defendant  had  waived  the  pro- 
vision of  the  policy  requiring  notice  of  the  accident  to  be  given  within  ten 
days  after  the  happening  thereof. 

Appeal  by  the  defendant,  The  Masonic  Equitable  Accident  Asso- 
ciation of  the  World,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county 
App.  Div.— Vol.  TJX.         41 
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of  Schoharie  on  the  29th  day  of  January,  1900,  upon  the  verdict  of 
a  jury,  and  also  from  an  order,  bearing  date  the  18th  day  of  Janu- 
ary, 1900,  and  entered  in  said  clerk's  office,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Indorsed  on  the  back  of  the  policy  there  were  the  following  con- 
ditions, among  others : 

^^  Fifth.  Written  notice  shall  be  given  the  said  Association  at 
Boston,  Mass.,  within  ten  days  of  the  date  of  the  accident,  and 
injury  for  which  claim  to  indemnity  or  benefit  is  made,  with  full 
particulars  thereof,  including  a  statement  of  the  time,  place  and 
cause  of  the  accident,  the  nature  of  the  injury  and  the  full 
name  and  address  of  the  insured  and  beneficiary,  and  unless  such 
notice  and  statement  is  received  as  aforesaid,  all  claim  to  indem- 
nity or  benefit  under  this  certificate  shall  be  forfeited  to  the 
Association.     *     *     * 

"  Seventh,  This  certificate  will  not  entitle  the  certificate  holder,  or 
any  person  in  interest,  to  indemnity  for  disability  of  any  kind, 
unless  the  disability  accrues  within  thirty  days  from  the  date  of  the 
accident  causing  such  disability,  of  which  accident  this  Association 
shall  have  had  notice  within  the  ten  days  above  mentioned  of  the 
happening  thereof." 

Elgin  L.  McBumey^  for  the  appellant. 
Eugene  E,  Howe^  for  the  respondent 

Kellogg,  J. : 

The  appeal  in  this  case  presents  several  questions  for  our  deter- 
mination, and  the  principal  questions  may  be  stated  as  follows,  viz. : 
Was  there  suflicient  evidence  of  total  disability  of  the  assured, 
resulting  from  the  accident,  within  thirty  days  from  the  date  of  the 
accident,  to  warrant  the  submission  of  the  case  to  the  jury  ?  Was 
there  any  evidence  of  waiver  of  notice  of  the  accident  which  author- 
ized the  submission  to  the  jury  of  that  question  ? 

The  pohcy  held  by  the  assured,  William  Hagadorn,  at  the  time 
of  the  accident  contained  a  promise  to  pay  in  these  words :  "  The 
sum  of  twenty-five  dollars  per  week  for  a  period  not  exceeding  fifty- 
two  consecutive  weeks,  as  indemnity  for  loss  of  time  resulting  from 
bodily  injury  so  affected  during  the  life  of  this  certificate  through 
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external,  violent  and  accidental  means  which  shall  independently  of 
all  other  causes  immediately  and  wholly  disable  him  from  transact- 
ing any  and  every  kind  of  business  pertaining  to  his  occupation 
above  stated." 

It  will  be  observed  that  the  benefit  to  be  paid  is  to  be  paid  only  in 
case  the  assured  is  "  wholly  disabled."  No  partial  disability  is  con- 
templated. The  assured  was  a  physician  in  general  practice.  In 
attending  one  of  his  patients,  a  lunatic,  he  was  kicked  by  the  patient 
on  the  left  side  of  the  face  and  over  the  eye.  This  was  on  March  4, 
1896.  It  produced  immediately  some  hemorrhage  at  the  nose,  some 
pain  and  discoloration,  but  was  not  of  sufficient  severity  to  immedi- 
ately interrupt  the  usual  routine  of  his  business  or  profession.  He 
continued  to  transact  the  '^  business  pertaining  to  his  occupation,"  as 
theretofore,  and  gave  no  notice  of  the  accident  to  defendant  until 
April  twenty-third  following,  fifty  days  after  the  occurrence.  On 
April  ninth  the  assured  suffered  a  stroke  of  paralysis  of  the  right  side 
and  thereupon  became  for  the  time  being  wholly  disabled ;  the  cause 
of  the  paralysis  is  traced  to  the  accident  of  March  fourth.  On  the 
ninth  of  April,  before  the  assured  became  paralyzed,  he  transacted 
as  usual  the  "  business  pertaining  to  his  occupation  "  and  made  two 
visits  to  his  patient,  the  lunatic,- at  a  distance  from  his  office  of  some 
forty  rods.  It  is  obvious  that  if  the  assured  did  not  become 
"  wholly  disabled  from  transacting  any  and  every  kind  of  business 
pertaining  to  his  occupation  "  until  April  ninth,  the  total  disability 
did  not  result  within  the  thirty  days  from  the  date  of  the  accident 
and  plaintiff  has  no  cause  of  action  under  the  policy.  It  is  claimed 
by  respondent,  however,  that  there  is  evidence  in  the  case  from 
which  the  jury  had  a  right  to  find  that  the  assured  was  wholly  dis- 
abled before  April  ninth,  before  he  became  paralyzed,  and  it  is  of 
importance  to  consider  what  the  assured  himself  believed  and  stated 
on  this  point. 

On  April  twenty-sixth  the  assured  sent  in  his  proofs  to  estab- 
lish his  right  to  the  promised  benefits.  He  answered  the  follow- 
ing questions  in  the  following  manner:  "Describe  nature  and 
extent  of  injury.  Nasal  abscess  producing  total  paralysis  of  the 
right  side  of  the  body.  *  *  *  How  long  had  you  been  con- 
fined to  your  bed  J  *  *  *  For  twenty  days  from  the  9tli  of 
April  to  29th  of  April,  1896.     *    *    *    Your  house?    4  days 
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from  March  28th  to  April  Ist,  previous  to  last  attack.  *  *  ♦ 
Wholly  disabled  ?  For  20  days.  From  April  9th  to  April  29th, 
1896." 

The  complaint  in  the  action  is  verified  by  the  assured,  William 
Hagadorn,  on  October  13,  1896,  and  alleges  "  tliat  the  said  William 
Hagadorn     *     *     *     on  or  about  the  9th  day  of  April,  1896, 

*  *  *  sustained  severe  bodily  injuries  and  received  a  shock  of 
paralysis.  *  *  *  That  said  William  Hagadorn  has  been  wholly 
disabled  from  transacting  any  and  every  kind  of  business  pertaining 
to  his  occupation  aforesaid  from  the  ninth  day  of  April,  1896,  to  the 
second  day  of  October,  1896."  There  is  no  suggestion  in  the  com- 
plaint  of  being  at  any  time  wholly  disabled  prior  to  April  ninth. 

The  testimony  of  the  assured  was  taken  and  read  upon  the  trial. 
He  says :  "  From  the  4th  of  March  until  April  9th,  1896,  I  felt 
apprehensive  and  told  my  wife  that  I  was  going  to  have  trouble 
from  that  pain  in  ray  head  during  that  period.     I  noticed  my  legs 
were  numb  on  the  28th  of  March,  my  left  leg  was  numb  for  about 
two  hours,  it  was  clumsy,  but  I  could  walk  by  walking  with  a  cane, 
and  it  lasted  about  two  hours  and  then  disappeared  and  wore  off. 
It  was  the  left  leg.     It  was  numb  from  the  foot  up  to  the  thigh. 
The  numbness  came  on  quickly  at  the  time,  on  March  28th,  I  think, 
I  rode  up  to  see  Eugene  Richtmyer  on  that  day,  just  in  the  edge  of 
the  village,  about  forty  rods  from  my  office,  and  duriiig  the  next 
two  or  three  days  I  felt  no  numbness.     *    *     *     On  the  30th  of 
March,  1896,  when  Dr.  Persons  was  present,  I  had  a  numb  spell. 

*  *  *  I  got  up  and  walked  across  the  floor  and  dropped  a  book, 
as  my  left  hand  could  not  hold  it.  That  spell  lasted  three  or  f our 
hours  and  no  part  of  the  arm  was  numb  except  the  left  hand  up  to 
the  wrist.  /  did  not  experietice  any  numhness  after  that  for  three 
or  four  days,  and  not  U7itil  I  had  ths  paralysis  on  April  9th^  1896, 

*  *  *  On  the  28th  of  March,  when  I  had  the  numbness,  I  laid 
down  a  little  while ;  can't  tell  how  long.  *  *  *  I  attended 
Eugene  Richtmyer  from  March  4th,  1896,  every  day  up  to  April 
9,  1896.  On  some  of  these  days  I  made  more  than  one  visit.  He 
lived  about  forty  rods  from  iny  house  and  I  rode  most  e  very- 
time."  He  further  testifies  to  many  other  professional  visits  con- 
tinuing daily  from  March  fourth  to  April  ninth,  inclusive.  On 
March  twenty-seventh  and  twenty-eighth  he  visited  a  patient,  Mrs. 
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Brown,  a  mile  from  liis  house ;  on  March  thirty-first  he  visited  a 
patient,  M.  B.  Sternberg  at  North  Blenheim,  eight  miles  away. 
Visited  a  patient,  wife  of  Elmer  Lewis,  four  times  on  April  first. 

The  claim  of  the  plaintiff  on  the  trial  was  that  there  was  some 
evidence  from  which  the  jury  might  find  that  the  assured  was 
wholly  disabled  on  the  twenty-eighth  of  March,  so  continuing  to 
April  second,  but  no  claim  is  made  of  such  disability  between  April 
first  and  April  ninth.     The  evidence  of  the  assured  given  above  is 
nowhere  in  the  case  contradicted,  nor  is  there  other  evidence  which 
makes  the  facts  relating  to  his  disability  prior  to  April  ninth  more 
favorable  to  plaintiffs  contention.     Some  evidence  is  given  by  Dr. 
Persons,  and  some  by  the  wife  of  the  assured,  but  it  is  all  consistent 
with  what  the  assured  testified  to  and  does  not  add  anything  except 
in  corroboration.     We  must,  therefore,  concede  from  the  evidence 
of  the  assured  that  when  proof  of  claim  was  made  on  April  26, 
1896,  and  when  the  complaint  was  verified  October  13,  1896,  there 
was  no  idea  in  the  mind  of  the  assured  that  he  was  "  wholly  dis- 
abled '^  at  any  time  prior  to  April  ninth.     We  must  further  con- 
clude from  his  testimony  that  at  no  time  before  April  ninth  was  he 
so  affected  by  the  accident  of  March  fourth  as  to  be  wholly  disabled 
from  transacting  the  business  pertaining  to  his  occupation  in  the 
usual  way ;  that  at  no  time  was  he  in  such  condition  as  to  be  unable 
to  visit  his  patients ;  that  on  March  twenty-eighth  and  thirty-first, 
and  April  first,  he  visited  patients  a  long  distance  from  his  office ; 
tliat  on  every  day,  including  March  twenty-eighth,  twenty-ninth, 
thirtieth,  thirty-first,  and  April  first,  he  visited  the  patient,  Richt- 
myer,  at  a  place  forty  rods  from  his  office ;  that  during  the  days 
last  named  his  incapacity  to  transact  his  business  was  no  greater 
than  on  previous  days  except  for  the  numbness  of  the  left  leg  con- 
tinuing   for    about    two    hours  on  March    twenty-eighth  which 
made   a  cane  necessary  for  that  length  of  time  to  enable  him 
to  walk  about,  and  the  numbness  of  the  left  hand  on  the  thirtieth 
March,  continuing  for  about  three  or  four  hours ;  that  at  no  time 
was  he  confined  to  his  bed.    That  his  disability  was  partial  while  the 
headache  continued  (which  seems  to  have  been  from  March  fourth 
to  April  ninth),  and  during  the  hours  when  the    numbness  was 
present,  may  well  be,  but  that   he  was  at  any  time  before  April 
ninth   wholly  disabled  is  conclusively  negatived  by  his  daily  acts. 
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The  question  of  disability  is  always  a  question  of  fact,  but  whether 
there  is  any  proof  of  the  fact  is  a  question  for  the  court.  I  do 
not  find  in  this  case  any  proof  whatever  tending  to  establish  the 
fact  that  the  assured  was  wholly  disabled  before  April  ninth. 
The  proof  is  all  to  the  contrary.  It  was,  therefore,  error  for 
the  learned  trial  justice  to  submit  such  proof  to  a  jury.  The  motion 
made  at  the  end  of  the  trial  to  dismiss  and  for  nonsuit  on  this  par- 
ticular ground  should  have  been  granted. 

It  may  be  noted  here  and  in  this  connection  that  had  there  been 
any  proof  of  total  disability  on  March  twenty-eighth,  or  on  any  of  the 
three  days  following,  notice  to  the  company  of  such  total  disability 
given  on  April  twenty-third  would  not  be  a  notice  within  ten  days 
as  the  policy  required,  nor  notice  within  ten  days  after  the  disability 
had  developed,  nor  do  the  facts  in  the  case  show  any  reasonable 
excuse  for  failure  to  give  such  notice.  The  failure  to  give  notice 
within  ten  days  after  April  ninth  may  perhaps  be  excused  by  reason 
of  the  unconscious  condition  of  the  assured  and  the  ignorance  of  the 
family  as  to  the  existence  of  the  policy,  but  no  such  excuse  can  be 
urged  for  failure  to  notify  of  total  disability  resulting  from  the 
accident  developed  to  the  knowledge  of  the  assured  March  twenty- 
eighth,  for  during  all  the  time  thereafter  up  to  April  ninth  he  was 
transacting  business  and  able  to  give  the  notice,  so,  therefore,  noth- 
ing in  any  case  can  be  claimed  from  any  possible  showing  of  the 
existence  of  total  disability  on  March  twenty-eighth  or  any  of  the 
three  subsequent  days.  If  it  should  be  held  that  the  ten  days  does 
not,  under  the  wording  of  the  policy,  begin  to  run  from  the  date  of 
the  accident,  then  it  certainly  must  begin  to  run  from  the  first 
moment  that  the  injury  —  total  disability  —  is  apparent.  In  any 
and  every  case  this  ten  days  must  begin  to  run  within  the  thirty 
days  from  the  date  of  the  accident  (saving  of  course  cases  where 
there  exists  legal  excuse  to  cover  a  failure  to  give  notice).  This 
must  be  so  since  the  total  disability  must  occur  within  thirty  daya 
of  the  accident  upon  which  occurrence  the  ten  days  must  begin  to 
run,  and  this  is  giving  to  plaintiff  the  benefit  of  the  liberal  cou- 
struction  as  to  notice  by  plaintiff  claimed.  The  thirty  days  from 
date  of  the  accident  expired  April  third.  From  April  third  to 
April  ninth  the  assured  had  no  legal  excuse  for  failure  to  give 
notice.     He  had  none  until  the  night  of  April  ninth.     If  the  total 


HAGADORN  v.  MASONIC  ACCIDENT  ASSN.     327 

App.  Div.]  Third  Department,  March  Term,  1901. 

disability  occurred  at  any  time  prior  to  April  first,  it  is  apparent 
that  the  full  ten  days  expired  before  the  paralysis  occurred. 

The  learned  trial  court  submitted  to  the  jury  the  question  of 
waiver  on  the  part  of  defendant  of  the  ten-day  notice  of  the  acci- 
dent or  injury.  I  find  in  the  record  no  evidence  of  such  waiver, 
and  none  which  a  jury  had  the  right  to  consider  as  evidence  of 
such  waiver.  Here  there  was  no  forfeiture  of  the  policy  claimed 
by  defendant.  The  policy  was  in  force,  notwithstanding  the  acci- 
dent and  the  claim  made  on  account  of  it.  The  plaintiff  had  a  right 
to  continue  it  by  paying  such  assessments  as  should  be  lawfully 
levied,  continue  it  as  a  protection  against  future  accidents,  and  the 
sending  to  the  assured  notice  of  such  assessment  subsequent  to  the 
accident  had  no  bearing  whatever  on  the  claim  made  or  the  defense 
to  the  claim  as  made.  The  sending  of  blanks  to  make  proof  of 
claim  was  no  waiver,  for  at  that  time  defendant  had  no  notice  of 
the  time  when  the  accident  occurred,  and  in  its  letter  informed 
the  claimant  tliat  it  sent  the  blanks  without  prejudice  to  any 
defense  it  might  have.  The  appUcation  to  examine  the  books  of 
defendant,  which  was  willingly  granted,  could  not  have  misled 
plaintiff  or  have  given  plaintiff  the  impression  that  the  defense  of 
lack  of  notice  had  been  abandoned.  The  books  were  being  exam- 
ined to  get  proof  of  this  very  defense ;  some  data  to  fix  the  date 
when  total  disability  occurred ;  a  date  from  which  to  reckon  the  ten 
days,  if  it  was  to  be  reckoned  from  the  date  of  injury  and  not  from 
date  of  the  accident.  After  the  death  of  the  assured,  which 
occurred  in  1899,  over  two  years  after  the  answer  herein  had  been 
served  and  this  particular  defense  therein  declared,  the  defendant 
applied  for  permission  to  make  external  examination  of  the  body  of 
the  assured,  which  was  granted.  How  this  fact  bears  upon  the 
waiver  of  the  defense  of  lack  of  notice,  or  how  it  could  be  mislead- 
ing to  the  plaintiff,  is  not  apparent. 

We  are  well  aware  that  the  principle  of  estoppel  or  waiver,  as 
refined  for  the  benefit  of  insurance  companies,  is  at  this  day  diflS- 
cult  to  recognize  or  to  apply  in  the  trial  of  cases,  but  I  think  we 
are  right  in  concluding  that  it  still  has  some  of  the  old  distinguish- 
ing features  which  the  court  of  last  resort  in  this  State  has  pointed 
out. 

In  Walker  v.  Phcenix  Ins,  Co.  (156  N.  Y.  633)  the  court  said : 
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"  *  Wliile  express  waiver  rests  upon  intention,  and  estoppel  upon 
misleading  conduct,  implied  waiver  may  rest  upon  either,  for  it 
exists  when  there  is  an  intention  to  waive  unexpressed,  but  clearly 
to  be  inferred  from  circumstances,  or  when  there  is  no  such  inten- 
tion in  fact,  but  the  conduct  of  the  insurer  has  misled  the  insured 
into  acting  on  a  reasonable  belief  that  the  company  has  waived  some 
provision  of  the  policy.  *  *  *  While  the  principle  may  not  be 
easily  classified,  it  is  well  established  that  if  the  words  and  acts  of 
the  insurer  reasonably  justify  the  conclusion  that,  with  full  knowl- 
edge of  all  the  facts,  it  intended  to  '  abandon  or  not  to  insist  upon 
the  particular  defense  afterward  relied  upon,'  a  verdict  or  finding  to 
that  effect  establishes  a  waiver,  which,  if  it  once  exists,  can  never 
be  revoked.' " 

Tested  by  this  declaration,  what  was  there  in  the  evidence  from 
which  a  jury  had  a  riglit  to  find  that  defendant  had  waived  the 
defense  of  failure  to  notify  ?  It  can  as  well  be  said  that  the  defend- 
ant waived  its  right  to  make  any  defense  whatever,  and  had  it 
been  submitted  to  the  jury  to  say  whether  the. defendant  had  not 
waived  every  defense,  no  doubt  they  would  have  answered  in  the 
affirmative.  The  submission  of  this  question  to  the  jury  was  chal- 
lenged by  defendant's  request  to  charge  and  the  ruling  excepted  to. 

The  appellant  has  other  exceptions  in  the  case  —  exceptions  relat- 
ing to  the  court's  construction  of  the  policy,  and  as  to  the  time  when 
total  disability  must  occur,  whether  immediately  upon  happening  of 
the  accident  or  within  thirty  days  thereafter ;  of  the  time  when 
notice  must  be  given,  whether  within  ten  days  of  the  date  of  the 
accident  or  within  ten  days  of  the  first  development  of  total  disabil- 
ity, but  as  to  these  we  express  no  opinion. 

The  judgment  should  be  reversed,  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

All  concurred,  except  Chase,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  coBt& 
to  appellant  to  abide  event. 
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The  People  of  the  State  of  New  Yoke  ex  rel.  Feank  E.  Howe^ 
Relator,  v,  Daniel  E.  Conway,  Mayor  of  the  City  of  Troy^ 
Respondent. 

Bemoval  of  a  munidpcd  officer  by  the  mayor  **for  the  good  of  tJie  department "  —  it 
cannot  he  reviewed  by  certiorari  —  it  is  not  ajudiciai  determination. 

The  Talidity  of  the  removal  of  a  school  commissioDer  of  the  city  of  Troy  by  the 
mayor  of  that  city  "  for  the  good  of  the  department  of  public  instruction  of 
the  city  of  Troy,"  'without  charges  or  a  hearing  or  any  proceeding  of  a  judicial 
nature,  cannot  be  reviewed  by  a  writ  of  certiorari.  The  office  of  this  writ 
is  confined  to  the  review  of  judicial  proceedings  of  inferior  bodies. 

The  mayor's  assumption  that  such  removal  was  "  for  the  good  of  the  department 
of  public  instruction  of  the  city  of  Troy,"  or  that  he  had  power  under  the 
statute  to  remove  the  school  commissioner  at  pleasure,  is  not  a  judicial  deter- 
mination in  the  sense  that  it  can  be  reviewed  by  certiorari. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
Ist  day  of  November,  1900,  directed  to  Daniel  E.  Conway,  mayor 
of  the  city  of  Troy,  commanding  liim  to  certify  and  return  to  the^ 
oflSce  of  the  clerk  of  the  county  of  Rensselaer  all  and  singular  hia 
proceedings  in  relation  to  the  removal  of  the  relator  from  the  office 
of  school  commissioner  of  the  city  of  Troy. 

Charles  E.  Patterson^  for  the  relator. 

Thomas  S,  Fagan^  for  the  respondent. 

Kellogg,  J. : 

A  writ  of  certiorari  was  issued  on  the  petition  of  the  relator  direct- 
ing the  respondent  to  make  a  return  to  the  Appellate  Division  of 
this  department  of  his  proceedings  in  removing  the  relator  from  the 
office  of  school  commissioner  of  the  city  of  Troy.  The  petition  seta 
forth  that  "  No  proceedings  (touching  the  removal  of  the  relator} 
have  been  had  other  than  the  signing,  serving  and  filing "  of  the 

following  paper : 

"  Mayor's  Office, 

"  To  Frank  E.  Howe  :  Troy,  N.  Y.,  September  13, 1900. 

"  Sir. —  Take  notice  that  for  the  good  of  the  department  of  public 
instruction  of  the  city  of  Troy,  I  hereby  remove  you  as  school  com- 
missioner and  as  a  member  of  the  board  of  school  commissioners  oi 
said  city.  DANIEL  E.  CONWAY, 

"  Mayor  of  the  City  of  Troy.''' 
App.  Div.— Vol.  LIX.        42 
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The  petition  further  states  that  thereafter  the  relator  was  prevented 
from  participating  in  the  acts  and  doings  of  the  board  of  school 
commissioners.  The  return  does  not  deny  that  the  relator  was  in 
that  manner  removed  from  office  and  denied  participation  in  the  acts 
and  doings  of  the  board.  In  substance,  the  mayor  claims  the  power 
of  appointment  and  the  power  of  removal  at  pleasure.  It  so  appears 
from  the  record  that  no  changes  were  made,  no  hearing  was  had  and 
no  proceedings  taken  of  a  judicial  nature  to  determine  the  mayor  uplon 
the  question  of  removal ;  that  the  mayor  acted  in  his  official  capacity 
and  removed  the  relator  in  the  exercise  of  an  administrative  or  execu- 
tive power  conferred  by  statute.  The  respondent  cites  the  statute 
(Laws  of  1898,  chap.  182,  §  49) :  "  Except  as  otherwise  provided  in  this 
act,  the  mayor  shall  appoint  all  the  city  officers,  and  except  as  other- 
wise provided  in  this  act  or  in  the  other  laws  of  the  state,  he  may 
remove  at  pleasure  any  city  officer  appointed  by  him,"  and  claims 
that  the  office  held  by  the  relator  was  one  to  be  filled  by  appointment 
by  the  mayor,  and  this  the  relator  concedes.  The  respondent  fur- 
ther claims  that  a  removal  is  not  otherwise  provided  for  in  the  act  or 
in  the  other  laws  of  the  State.  This  the  relator  denies.  And  here 
arises  the  question  in  dispute,  and  the  only  question  in  the  case. 

I  do  not  see  how  this  question  can  be  properly  determined  through 
the  office  of  a  writ  of  certiorari,  if  we  are  to  adhere  to  the  uniform 
practice  heretofore  followed  by  the  courts.  The  office  of  this  writ 
is  confined  to  the  review  of  the  judicial  proceedings  of  inferior 
bodies.  If  there  has  been  no  judicial  proceeding  and  none  attempted, 
the  writ  will  not  lie.  If  there  has  been  no  judicial  determination, 
no  subject  for  such  a  determination,  how  can  there  be  a  review  t 
It  is  not  every  arbitrary  act  of  an  executive  officer,  though  such  act 
may  affect  persons  and  property,  which  is  so  reviewable. 

"  A  common-law  certiorari  is  in  the  nature  of  an  appeal  from  the 
judgments  and  judicial  determination  of  inferior  tribunals,  and  offi- 
cers acting  under  statutory  authority  or  when  the  proceeding  is  not 
according  to  the  common  law."  {People  ex  rd,  Corwin  v.  WaUer^ 
68  N.  Y.  403.) 

^^  The  fact  that  a  public  agent  exercises  judgment  and  discretion 
in  the  performance  of  his  duties  does  not  make  his  action  or  pow- 
ers judicial  in  their  character."  {People  ex  rel.  Second  Avenue  H.  H. 
Co.  V.  Board  Comr%.,  etc.,  of  W.  T.,  97  N.  Y.  43.) 
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"  Official  acts  that  are  executive,  legislative  or  administrative  in 
their  nature  and  character  were  never  subject  to  review  by  certio- 
rari."    {Chittenden  v.  Wurster,  152  N.  T.  398.) 

"When  the  action  of  a  public  officer  or  of  a  public  body  is 
merely  legislative,  executive  or  administrative,  although  it  may 
involve  the  exercise  of  discretion,  it  cannot  be  reviewed  by  certiorari ; 
and  so  it  has  been  so  often  held  that  tlie  rule  has  become  elemen- 
tary." {People  ex  rel.  Trustees  v.  Board  Supervisors^  131  N.  T. 
471.) 

The  argument  of  the  learned  counsel  for  appellant  that  the  mayor 
made  a  judicial  determination  in  determining  to  remove  the  relator 
**  for  the  good  of  the  department  of  public  instruction  of  the  city 
of  Troy,"  as  stated  in  his  notice,  does  not  commend  itself  to  us  as 
convincing.  A  sherifi  with  an  execution  against  property  may  be 
called  upon  to  determine  in  his  own  mind  whether  he  will  levy  upon 
chattels  claimed  to  be  owned  by  another  than  the  judgment  debtor, 
but  his  judgment  in  such  case  would  hardly  be  judicial  in  that  sense 
that  it  could  be  reviewed  by  certiorari. 

It  was  held  in  People  ex  reh  Copcutt  v.  Board  of  Health  (140 
jN*.  Y.  1)  that  the  determination  and  ordinance  of  a  board  of  health 
declaring  certain  dams  to  be  nuisances  and  directing  their  abate- 
ment, was  not  such  a  judicial  determination  as  might  be  reviewed 
by  certiorari.  Eabl,  J.,  says :  "  The  board  of  health  did  act  and 
bad  a  right  to  act  upon  its  own  iuspection  and  knowledge  of  the 
alleged  nuisance.  It  was  not  obliged  to  hear  any  party.  It  could 
obtain  its  information  from  any  source  and  in  any  way  and  hence 
its  determination  upon  the  question  of  nuisance  is  not  reviewable 
by  certiorari.  *  *  *  It  is  claimed,  however,  on  the  part  of  the 
relator,  that  the  board  of  health  was  not  properly  organized  when 
it  made  its  determination  and  that,  therefore,  the  determination  was 
void.  *  *  *  If  this  claim  be  well  founded  then  there  was  no 
judicial  determination  for  review  by  certiorari." 

So  in  the  case  before  us,  if  the  mayor  had  the  authority  to  remove 
which  he  actually  exercised,  then  his  act  cannot  be  disputed.  If  he  had 
not  that  power  vested  in  him  by  the  statute  then  his  acts  were  void ; 
in  either  case  there  is  nothing  before  us  to  review,  and  that  because 
there  has  been  no  judicial  proceeding  and  consequently  no  judicial 
determination.    The  mayor's  assumption  of  power  or  his  determina- 
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tion  in  Ids  own  mind  that  be  possessed  the  power  presents  no  features 
of  a  court  or  trial  or  judicial  proceeding  or  judicial  determination 
which  the  practice  or  the  Code  of  Civil  Procedure  authorizes  us  to 
review  by  certiorari. 

The  writ    should    be    quashed,   with    fifty    dollars    costs    and 
disbursements. 

All  concurred. 

Writ  of  certiorari  dismissed,  with  ten  dollars  costs  and  disburse* 
ments. 


John  Tolmie,  Appellant,  v.  Standard  Oil  Company,  Respondent. 

Injury  from  the  kick  of  a  horse — proof  as  to  t?ie  horse  having  prevumslif  kicked, 

sufficient  to  send  the  ease  to  the  jury. 

In  an  action  to  recover  damages  for  an  injury  to  a  horse,  harness  and  wagon  and 
for  personal  injuries  sustained  by  the  plaintiff  in  consequence  of  the  kicking  of 
the  off  horse  in  a  team  owned  by  the  defendant  while  plaintiff  was  driving  past 
such  team,  two  witnesses  testified  that  on  a  previous  occasion  they  saw  the 
same  horse,  driven  by  the  same  man,  kick  under  similar  circumstances,  and  two 
other  witnesses  testified  that  on  different  occasions  the  off  horse  in  one  of  the 
defendant's  teams  had  kicked  at  them  in  the  same  manner  as  the  horse  which 
kicked  the  plaintiff. 

Held,  that  the  jury  might  properly  find  that  the  horse  referred  to  by  the  witnessea 
was  the  one  which  kicked  the  plaintiff. 

Appeal  by  the  plaintiff,  John  Tolmie,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Saratoga  on  the  13tli  day  of  October, 
1900,  upon  the  dismissal  of  the  complaint  by  direction  of  the  coart 
after  a  trial  at  the  Saratoga  Trial  Term. 

John  Z.  Henning^  for  tlie  appellant. 

William  P.  Ritdd^  for  the  respondent. 

Kellogg,  J. : 

The  plaintiff  brought  an  action  to  recover  for  personal  injuries 
and  for  injuries  to  plaintiff's  horse,  liarness  and  wagon,  all  sustained, 
ao  plaintiff  alleges,  through  the  kicking  by  a  vicious  horse  owned 
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and  controlled  by  defendant.  The  proof  offered  by  plaintiff  was 
sufficient  to  entitle  it  to  be  submitted  to  the  jury  on  the  whole  case, 
unless  the  learned  trial  court  was  right  in  holding  as  a  matter  of  law 
that  there  was  not  sufficient  evidence  to  go  to  the  jury  on  this  ques- 
tion as  to  whether  the  horse  that  did  the  injury  was  the  same  horse 
which,  under  similar  conditioub  in  harness,  on  the  public  streets  in 
Saratoga,  had,  before  this  time,  been  seen  to  kick  at  passing  teams. 
I  think  the  learned  trial  justice  in  so  holding  overlooked  material 
testimony  bearing  on  that  question.  The  evidence  shows  that  the 
horse  that  did  the  injury  to  plaintiff  was  the  off  horse  in  a  team 
hauling  the  Standard  Oil  wagon,  the  horse  weighing  from  1,500  to 
1,700  pounds ;  that  plaintiff  was  driving  by  this  team,  going  in  the 
same  direction  on  the  public  street,  and  in  passing  on  the  off  side, 
some  four  feet  away,  this  off  horse,  after  throwing  liis  head  over  the 
near  horse,  kicked  out  with  both  liind  feet  and  did  the  injury  com- 
plained of.  Tliis  was,  «s  described  by. the  witnesses,  done  in  such  a 
manner  that  it  might  be  taken  by  the  jury  as  somo  evidence  of  a 
vicious  disposition,  and  not  the  result  of  any  sudden  fright. 

Two  witnesses,  Edwin  Tallman  and  Fred  Tallman,  testified  that  a 
few  days  before  the  accident  they  saw  the  same  team  on  another 
street  in  Samtoga,  and  as  Edwin  Tallman  drove  by  the  team  and 
was  opposite  the  team  on  tlie  off  side,  the  off  horse  kicked  out  at 
him  or  his  horse  with  both  feet,  and  came  near  hitting  his  horse. 
Witness  says :  "  I  then  told  the  driver  of  the  Standard  Oil  team  that 
he  had  better  chain  the  horse  down  if  he  acted  like  that."     The  same 
driver  was  driving  the  team  on  this  occasion  that  drove  wlien  plain- 
tiff was  injured.     A  witness  named  James  D.  Stiles  speaks  of  the 
*^  Standard  Oil*  team  ; "  on  one  occasion  before  the  time  mentioned  he 
drove  up  alongside  and  the  off  horse  kicked  at  him  with  both  hind 
feet ;  on  another  occasion  urider  similar  circumstances  the  same  horse 
again  kicked  at  him  with  both  hind  feet.     Edwin  Ham,  another 
i^itness,  testified  to  a  similar  occurrence  on  another  occasion.    These 
last   two  witnesses  do  not  in  terms  say  it  was  the  same  horse  that 
kicked  at  plaintiff,  but  it  was  a  grey  horse  on  the  off  side  in  the 
Standard  Oil  team,  and  all  the  kicking  having  been  done  in  the 
Bame  manner  and  under  like  circumstances,  I  think  it  was  proper 
evidence  for  the  jury  to  consider  and  from  it  they  might  properly 
have  found  it  was  the  same  horse. 
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Here  were  four  witnesses  of  previous  vicious  acts.  Two  of  them 
identified  the  horse  and  two  of  them  did  not  in  exact  terms.  The 
learned  court  was  in  error,  I  think,  in  not  leaving  the  case  to  the 
jury  on  the  whole  evidence. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


In  the  Matter  of  the  Application  of  Zalia  M.  Chadwiok  to  Have 

Certain  Taxes  Refunded. 

Zalia  M.  Chadwick,  Appellant ;  The  Board  of  Supervisors  of 

Tioga  County,  Respondent. 

Anewment  for  tax  of  non-resident  as  resident  land  to  an  estau  —  if  void  the  tax 
may  he  reassessed  ihs  next  year — void  school  tax  —  dtfeet,  Iww  cured. 

Where  an  assessment  for  State  and  county  taxes  of  non-resident  land  in  a  town  ia 
void  because  it  was  assessed  as  resident  land  to  "  Warford,  Cyrus,  est.  G.  H. 
Grafft,  Agt.,"  the  town  assessors  may,  under  section  88  of  the  Tax  Law  (Laws  of 
1896,  chap.  908),  treat  the  land  as  having  been  wholly  "omitted  "  from  the  assess- 
ment roll,  and  the  next  year,  in  addition  to  assessing  the  tax  for  that  year, 
reassess  the  tax  for  the  previous  year,  notwithstanding  the  fact  that  the  prop- 
erty has  changed  hands  during  the  interval. 

The  levying  and  collection  of  school  taxes  is  governed  by  title  7  of  article  7  of 
the  Consolidated  School  Law  (Laws  of  1894,  chap.  556),  and  if  there  be  any  sub- 
stantial departure  from  the  method  there  pointed  out,  the  tax  is  illegally 
imposed  and  the  party  in  interest  will  be  entitled  to  have  it  refunded. 

A  school  tax  on  non-resident  land  assessed  by  the  trustees  of  the  school  as  resl< 
dent  land  to  "  Cyrus  "Warford  Est.,"  is  void  on  its  face,  and  in  the  event  of  the 
non-payment  of  such  tax  the  county  treasurer  has  no  authority  to  pay  the 
same  nor  has  the  board  of  supervisors  any  power  to  transfer  such  tax  to  the 
town  assessment  roll.  If  it  does  and  the  owner  of  the  property  is  obliged  to 
pay  the  tax  in  order  to  redeem  the  property  from  a  sale  for  such  unpaid  tax, 
he  is  entitled  to  have  the  same  refunded  under  section  16  of  the  County  Law 
(Laws  of  1892,  chap.  686). 

The  proper  remedy  is  to  have  the  tax  list  amended  and  corrected  by  the  trustees 
of  the  school  district  with  tho  approval  of  the  Superintendent  of  Public 
Instruction. 
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Appeal  by  the  petitioner,  Zalia  M.  Chadwick,  from  an  order  of 
the  County  Court  of  Tioga  county,  entered  in  the  oflBce  of  the  clerk 
of  the  county  of  Tioga  on  the  15th  day  of  November,  1900,  denying 
petitioner's  application  for  an  order  directing  the  board  of  supervis- 
ors of  Tioga  county  to  refund  certain  taxes  claimed  to  have  been 
illegally  and  improperly  assessed  or  levied,  the  application  having 
been  made  under  section  16  of  chapter  686  of  the  Laws  of  1892, 
known  as  the  County  Law. 

Frederick  E,  Sa/wkea,  for  the  appellant. 

Fred  W,  Cliff  or dj  for  the  respondent. 

Kellogg,  J. : 

It  appears  from  the  papers  before  us  that  in  1895  the  assessors  of 
the  town  of  Barton,  in  Tioga  county,  assessed  certain  real  estate  in 
said  town  to  "  Warf  ord,  Cyrus,  est.  G.  H.  Grafft,  Agt.,"  at  the  sum 
of  $10,000,  and  thereafter  in  that  year  the  board  of  supervisors 
levied  thereon  a  tax  of  $80,  and  directed  the  collector  to  collect  the 
same  from  the  person  to  whom  assessed,  that  is,  the  estate  of  Cyrus 
Warford,  G.  H.  GrafEt,  agent.  The  tax  was  not  collected.  In 
February,  1896,  the  applicant,  Zalia  M.  Chadwick,  purchased  the 
property.  In  1896,  after  such  purchase,  the  assessors  of  the  town 
of  Barton  assessed  the  same  property  to  the  then  owner,  Zalia  M. 
Chadwick,  and  fixed  a  valuation  for  that  year.  In  a  separate  line 
on  the  same  roll  they  at  the  same  time  reassessed  the  same  property 
as  "  omitted "  from  the  roll  of  1895  and  at  the  valuation  fixed  in 
1895>  and  the  board  of  supervisors  levied  a  tax  for  the  year  1896, 
and  also  carried  out  as  against  the  "  omitted  "  assessment  the  tax  at 
the  rate  fixed  in  1895,  viz. :  Eighty  dollars.  I  think  this  was  prop- 
erly done,  and  as  to  the  tax  the  applicant  cannot  successfully  claim 
that  the  tax  was  illegally  or  improperly  assessed  or  levied.  The 
assessors  had  a  right  to  treat  this  property  as  having  been  wholly 
"omitted"  from  the  assessment  roll  of  1895.  The  assessment  of 
the  property  as  resident  land  and  assessing  it  to  an  estate  was  a 
failure  to  assess  at  all.  The  assessment  was  wholly  void.  {Trow- 
bridge V.  Hora/n^  78  N.  T.  439 ;  CrornweU  v.  MacLeam,^  123  id.  486 ; 
Matter  of  Ada/m%  v.  Supervisors^  18  App.  Div.  415.)  Section  33  of 
the  Tax  Law  (Laws  of  1896,  chap.  908)  authorizes  this  method  of  pro- 
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cedure  on  the  part  of  assessors.  The  duty  of  the  board  of  supervisors 
was  to  set  down  or  levy  the  tax  at  the  rate  fixed  for  the  year  when  the 
assessment  was  omitted,  and  I  s^e  no  error  committed  by  either  asses- 
sors or  supervisors  in  the  proceedings  taken  as  to  these  taxes  which 
were  the  State  and  county  taxes  for  general  purposes. 

The  petition  for  the  refunding  of  the  foregoing  tax  presented  to 
the  board  of  supervisors  and  thereafter  to  the  County  Court  of 
Tioga  county  also  mentioned  another  tax,  a  school  tax  which  the 
board  of  supervisors  also  refused  to  refund  and  the  court  refused  to 
order  it  refunded.  The  facts  as  to  this  school  tax  appear  by  the 
petition  to  be  these,  and  these  facts  are  undisputed  :  In  1895  the 
trustees  of  the  school  district  in  which  the  real  estate  mentioned  is 
situated  assessed  the  property  to  ^'  Cyrus  Warford  Est.,"  and  as  resi- 
dent lands  are  assessed,  and  levied  thereon  or  against "  Cyrus  Warford 
Est."  a  tax  of  $68  and  issued  the  usual  warrant  to  the  school  district 
collector  for  its  collection.  The  warrant  was  returned  to  the  trus- 
tees of  the  school  district  with  the  collector's  affidavit  that  he  was 
unable  to  collect  this  tax.  A  certificate  was  then  made  by  the  trus- 
tees and  presented  to  the  treasurer  of  the  county  of  Tioga,  who  pre- 
sumably paid  it.  Tlie  treasurer  then  pi-esented  to  the  board  of 
supervisors  at  a  meeting  in  1896  this  certificate,  and  the  supervisors 
assessed  the  $68  tax  to  Zalia  M.  Chadwick,  the  applicant  liere.  This 
tax  was  not  paid  and  apparently  was  returned  by  the  town  collector 
as  uncollectible,  and  in  1897  the  board  of  supervisors  reassessed  this 
tax  with  the  $80  unpaid  tax  hereinbefore  mentioned,  together  with 
five  per  cent  penalty,  making  in  all  $155.40,  and  assessed  it  upon 
the  land  as  non-resident.  In  September.  1898,  the  county  treasurer 
of  Tioga  county  sold  the  premises  for  $196.22,  being  the  tax  so 
reassessed  with  five  per  cent  penalty,  $24.57  interest  and  $7.85 
expenses  of  sale,  and  in  May,  1899,  to  redeem  the  property,  the 
applicant  paid  to  the  treasurer  of  Tioga  county  the  sum  of  $210.06. 

There  does  not  appear  to  be  any  statute  which  authorizes  the 
method  of  procedure  for  the  collection  of  a  school  tax  so  erroneously 
assessed.  "What  authority  exists  is  to  be  found  in  the  Consoli- 
dated School  Law  (Laws  of  1894,  chap.  556).  Title  7,  article  7,  of 
that  law  covers  the  whole  subject.  The  trustees,  like  town  assessors, 
are  required  to  assess  real  estate  to  "  the  person  or  persons  or  corpo- 
ration owning  or  possessing  the  same  at  the  time  such  tax-list  shall  bo 
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made  out."  That  they  cannot  assess  lands  to  an  ^'  estate  "  needs  no 
argument.  The  same  reasoning  which  results  in  the  conclusion  that 
£uch  an  assessment  is  unauthorized  when  made  by  a  town  assessor 
is  applicable  here.  The  assessment  by  the  trustees,  therefore,  was 
void,  and  the  property  was  in  law  '^omitted "  from  the  trustees'  tax 
list.  It  was  not  assessed  to  any  person  or  cor})oration,  nor  was  it 
assessed  as  non-resident  land.  The  manner  prescribed  for  trustees 
to  be  pursued  in  the  assessment  of  non-resident  land  is  declared  to 
be  the  "  same  manner  as  required  by  law  from  town  assessors  in 
making  out  the  assessment-roll  of  their  towns."  (Consol.  School 
Xaw,  tit.  7,  art.  7,  §  71.) 

The  only  cure  for  a  tax  list  which  has  omitted  property  in  the 
school  district  which  should  have  been  assessed  or  cure  for  any  other 
error  is  that  specified  in  title  7,  article  7,  section  84  of  this  School  Law. 
The  tax  list  may  be  amended  and  corrected  by  the  trustees  of  the 
school  district  with  the  approval  of  the  Superintendent  of  Public 
Instruction.     The  town  assessors  cannot  place  upon  the  roll  any  prop- 
erty omitted  from  a  district  school  tax  list,  nor  can  the  board  of  supers 
visors.     They  have  nothing  whatever  to  do  with  it.     The  trustees 
alone  can  do  that  with  the  consent  of  the  Superintendent  of  Public 
Instruction,  and  this  must  be  done,  if  done  at  all,  before  any  certifi- 
cate is  made  by  the  trustees  to  be  presented  to  the  county  treasurer, 
for  such  certificate  must  follow  the  tax  list  in  all  respects  (School 
Law,  tit.  7,  art.  7,  §  73)  and  be  "  a  true  transcript "  thereof.    When  it 
appears  to  the  county  treasurer  that  a  valid  assessment  upon  land  was 
made  and  is  shown  by  the  transcript  of  the  school  district  tax  list  he 
may  pay  the  same  and  deliver  this  certificate  which  is  a  transcript  of 
the  tax  list  to  the  board  of  supervisors,  and  the  duty  of  the  board  of 
supervisors  is  wholly  clerical ;  that  is,  they  must  cause  the  descrip- 
tion of  the  real  estate  given  in  the  certificate  or  school  district  tax 
liKt  to  be  transferred  to  the  town  assessment  roll  together  with  the 
tax  therein  appearing  unpaid  "  with  seven  per  cent  of  the  amount 
in  addition  thereto "  (School  Law,  tit.  7,  art.  7,  §  75),  and  there- 
after such  taxes  are  enforced  in  the  same  manner  as  the  State  and 
<>oanty  taxes. 

The  county  treasurer  is  not  authorized  to  pay  any  tax  improperly 
levied  nor  has  the  board  of  supervisors  any  right  to  transfer  to  the 
App.  Div.— Vol.  LIX.        43 


338  MATTER  OP  CHADWICK. 


Third  Department,  March  Term,  1901.  [Vol.  59. 

assessment  roll  any  such  tax.  The  certificate  of  the  school  district 
trustees,  being  a  transcript  of  the  school  district  tax  list,  is  informa- 
tion to  both  treasurer  and  supervisors  as  to  any  infirmity  appearing 
on  the  face  of  the  certificate.  Here  it  is  alleged,  and  not  denied^ 
that  this  tax  list  showed  an  assessment  of  real  property  to  ^^  Cyrus 
War  ford  Est."  The  certificate  is  required  to  be  a*  transcript  of  this^ 
and  the  treasurer  and  supervisors  were  so  informed  that  the  assess- 
ment was  void.  The  tax  should  not  have  been  paid  by  the  treas- 
urer,  and  the  supervisors  should  have  refused  to  transfer  the  void 
tax  to  the  town  assessment  roll. 

As  before  said,  the  whole  scheme  for  levying  and  collecting  school 
taxes  is  contained  in  this  title  7,  article  7,  and  it  is  a  complete  method 
in  itself  and  should  be  substantially  followed.  If  any  different 
method  be  followed  or  there  be  a  substantial  departure  from  the 
method  here  pointed  out  the  tax  will  be  illegally  imposed,  and  the 
party  in  interest  will  be  entitled  to  have  the  tax  refunded.  {Matter 
of  Adcmia  v.  Stiperviaors,  18  App.  Div.  415 ;  aflfd.,  154  N.  Y.  619.) 

The  County  Court  of  Tioga  county  should  have  granted  the 
application  of  the  petitioner  and  should  have  ordered  the  school  tax 
refunded  together  with  all  penalties  and  interest  and  costs  and 
expenses  charged  thereon  and  included  in  the  sum  of  $210.06  paid 
by  the  applicant,  and  interest  thereon  from  May  29,  1899. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs  and 
disbursements,  with  leave  to  the  appellant  to  renew  the  application 
in  the  County  Court. 

All  concur ;  Parkbb,  P.  J.,  and  Smfth,  J.,  in  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  appellant  to  renew  the  application  in  the  County  Court. 
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Wilson  T.  Johnson,  Appellant,  v.  Mbs.  A.  Pbasobr,  whose  Chris- 
tian Name  is  Unknown  to  Plaintiff,  Kespondent. 

Powfn — dditery  cf  the  oHicU  pawned  to  a  person  presenting  the  ticket  wMeh  had 
been  lost  by  the  piedgor — cnUhorieed  by  the  aequieseenee  of  the  pledgor  in  other  like 
oeourrenees. 

Where  a  person,  who  had  had  many  transactions  with  a  pawnbroker,  acquiesced 
when  the  latter  on  several  occasions  delivered  the  pledge  to  other  persons  pre- 
senting the  pawn  ticket,  the  pawnbroker  has  implied  authority  to  deliver  the 
pledge  to  the  person  in  possession  of  the  ticket,  and  in  the  absence  of  a  revoca- 
tion of  such  authority  or  of  bad  faith  on  the  part  of  the  pawnbroker,  the  latter 
is  not  liable  to  the  pledgor  for  delivering  the  pledge  to  a  person  who  obtained 
possession  of  the  ticket  after  it  had  been  lost  by  the  pledgor. 

Appeal  by  the  plaintiff,  Wilson  T.  Johnson,  from  a  judgment  of 
the  County  Court  of  Albany  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
S3d  day  of  June,  1900,  affirming  upon  appeal  a  judgment  rendered 
by  the  City  Court  of  Albany. 

Peter  A,  Ddcmey^  for  the  appellant. 

MuMf eider  <&  lUchy  for  the  respondent. 

Edwajkds,  J. : 

This  action  was  brought  to  recover  the  value  of  a  diamond  ring 
pawned  by  the  plaintiff  with  the  defendant.  The  plaintiff  lost  the 
pawnbroker's  ticket  which  had  been  delivered  to  him.  The  defend- 
ant, without  knowledge  of  such  loss,  delivered  the  ring  to  a  person 
who  presented  the  ticket  at  her  place  of  business  and  redeemed  th^ 
ring. 

There  is  no  evidence  in  the  case  of  bad  faith  on  the  part  of  the 
defendant.  The  plaintiff  previously  to  this  had  many  transactions 
in  pawning  various  articles  with  the  defendant,  who  was  a  pawn- 
broker. He  had  once  before  sent  this  ring  by  a  person  to  be  pawned 
and  had  also  sent  other  articles  there  for  that  purpose.  On  several 
occasions,  at  least  three  or  four,  other  people  had  presented  the 
tickets  given  to  the  plaintiff  for  articles  pawned  by  him  and 
redeemed  them,  and   the   plaintiff  had  acquiesced  in  and  never 
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questioned  the  authority  of  the  defendant  to  deliver  the  articles 
pawned  by  him  to  the  persons  presenting  the  tickets. 

There  does  not  appear  to  have  been  any  express  agreement  made 
between  the  parties  at  the  time  of  the  pawning  of  the  ring  with 
regard  to  its  redelivery  by  the  pawnee,  and  the  contract  between 
them  in  that  respect  must  be  presumed  to  have  been  made  on  the 
basis  of  the  character  of  the  dealing  which  had  been  adopted 
between  them.  I  think  it  must  be  assumed  that  it  was  the  intention 
and  understanding  of  the  parties  that  the  usage  adopted  by  them  in 
regard  to  the  redelivery  of  the  pledge  should  be  applicable  to  this 
case.  There  was  an  implied  authority  from  such  usage  to  the 
defendant  to  deliver  the  pledge  to  the  person  in  possession  of 
the  ticket,  and  such  authority  not  having  been  revoked,  and  there 
being  no  evidence  of  bad  faith  on  the  part  of  the  defendant,  I  think 
there  was  no  liability  on  her  part  for  a  misdelivery. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


IIabt  J.  SoMMEBs,  Respondent,  v.  Cathabike  Sohrabeb,  Appel- 
lant, Impleaded  with  David  Jalbbl  Soicmers. 

Will — directioTu  fin*  the  maintenanee  by  a  devisee  of  the  teetatat'i  daughters — when  a 
charge  an  the  teetatar'e  farm — tohen  a  lien  prior  to  a  mortgage  given  to  Main 
money  paid  by  the  devisee  to  certain  cf  the  daughters — ^eet  of  a  proffer  by  tho 
mortgages  in  possession  of  maintenanee  on  the  farm. 

A  testator,  whose  family  at  the  time  of  his  death  consisted  of  his  wife,  his  son, 
four  married  daughters  and  two  single  daughters,  gave  all  his  real  and  per- 
sonal property  to  his  son,  and  directed  him  to  pay  certain  legacies  to  his 
married  daughters.  He  then  made  the  following  provisions  for  his  wife  and 
his  two  unmarried  daughters: 

"  Thirdly.  I  will  and  order  that  my  beloved  wife  Julia  shall  have  her  home  and 
maintenance  and  good  and  proper  clothing  in  sickness  and  in  health,  and  shall 
have  the  use  and  right  to  occupy  the  north  room  below  and  the  room  with  the 
two  bedrooms  above,  and  privilege  of  cellar  and  thirty  dollars  yearly  as  long 
as  she  lives. 

"  Fourthly.  I  will  and  order  that  my  son  David  Jaleel  pay  to  my  daughter  Mary 
J.  two  hundred  dollars  five  years  after  my  decease  without  interest    And  to 
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my  dHugbter  Emily  A.  one  hundred  and  fifty  dollars  five  years  after  my  deceMo 
without  interest.  And  that  my  daughters  Mary  J.  and  Emily  A.  shall  have 
their  home  and  maintenance  and  good  clothing  in  sickness  and  health  here  out 
of  my  estate  as  long  as  they  are  single  and  unmarried,  and  they  shall  have  the 
same  right  and  privilege  of  the  house  to  use  as  was  given  to  their  beloved 
mother,  but  if  they  marry,  then  they  shall  have  the  same  given  to  them  as  my 
other  daughters  had,  clothes,  two  beds,  four  pillows,  bedclothes,  one  cow  and 
fifty  dollars." 

The  widow  died  and  one  of  the  unmarried  daughters  married,  and  thereafter  the 
son  executed  a  mortgage  on  the  farm,  subject  to  the  interest  of  the  remaining 
unmarried  daughter.  Subsequently  the  son,  having  become  insolvent,  aban- 
doned the  farm  and  informed  the  unmarried  daughter  that  he  was  unable  to 
support  her  on  the  premises  and  to  carry  out  the  provisions  of  his  father's  will. 

In  an  action  brought  by  the  unmarried  daughter  against  the  son  and  the  mort- 
gagee to  have  her  support  declared  a  lien  on  the  farm  and  have  the  farm  sold 
to  satisfy  such  lien,  the  mortgagee  alleged  that  a  portion  of  the  moneys 
advanced  on  the  mortgage  had  been  used  by  the  son  to  pay  legacies  to  the 
testator's  married  daughters  which  were  a  charge  upon  the  land,  and  to  the 
extent  of  the  money  so  used  the  mortgagee  claimed  an  equitable  lien  prior  to 
that  of  the  plaintiff.  She  further  alleged  that,  as  mortgagee  in  possession, 
she  had  offered  to  provide  the  plaintiff  with  a  home  and  maintenance  and 
everything  required  in  the  will  on  the  said  farm,  and  was  still  able,  ready  and 
willing  to  do  so. 

SUd,  that  the  use  of  a  part  of  the  money  advanced  on  the  mortgage  by  the 
mortgagor  in  the  payment  of  the  pecuniary  legacies  did  not  entitle  the  mortga- 
gee to  invoke  the  doctrine  of  equitable  subrogation  as  it  did  not  appear  that 
the  mortgagee  made  the  loan  to  protect  any  interest  which  she  had  in  the 
premises  or  knew  the  purpose  to  which  the  money  loaned  by  her  was  to  be 
applied,  and  for  the  further  reason  that  the  mortgage  was  by  its  terms  made 
subordinate  to  the  plaintiff's  lien; 

That  the  duty  of  furnishing  a  home,  maintenance,  etc.,  to  the  unmarried  daugh- 
ter on  the  farm,  was  a  personal  obligation  resting  on  the  testator's  son,  and  that 
the  plaintiff  was  not  obliged  to  accept  performance  of  that  obligation  from  the 
mortgagee  in  possession. 

Appeal  by  the  defendant,  Catharine  Schrader,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Schoharie  on  the 
11th  day  of  September,  1900,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Greene  Special  Term,  sustaining  plaintiff's 
demurrer  to  the  third  and  fourth  defences  in  the  answer  of  the 
defendant  Catharine  Schrader. 

The  action  was  brought  to  recover  the  value  of  the  plaintiff's  sup- 
port under  the  will  of  her  father,  David  Sommers,  deceased ;  to 
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have  such  support  declared  a  lien  on  the  farm  described  in  the  com- 
plaint, and  to  have  the  farm  sold  to  satisfy  the  lien. 

The  complaint  alleges  the  death  of  David  Sommers  on  April  20, 
1883,  owning  the  farm  described  in  the  complaint,  and  leaving  a 
will  which  was  duly  admitted  to  probate  on  May  12,  1883,  a  copy  of 
which  is  annexed  to  the  complaint.  The  testator  left  him  surviving 
a  widow,  who  has  since  died,  one  son,  the  defendant  David  Jaleel 
Sommers,  and  six  daughters,  all  of  whom  are  married  except  the 
plaintiff.  The  testator,  by  his  will,  gave  to  his  son,  David  Jaleel, 
all  his  real  and  personal  property,  consisting  of  his  homestead  farm, 
the  stock  thereon,  farming  utensils,  money,  notes  and  accounts,  and 
directed  that  he  pay  to  his  married  sisters  certain  legacies,  amount- 
ing to  $600.  For  his  wife  and  his  two  unmarried  daughters  the 
testator  made  the  following  provisions :  "  Thirdly.  I  will  and  order 
that  my  beloved  wife  Julia  shall  have  her  home  and  maintenance 
and  good  and  proper  clothing  in  sickness  and  in  health,  and  shall 
have  the  use  and  right  to  occupy  the  north  room  below  and  the 
room  with  the  two  bedrooms  above,  and  privilege  of  cellar  and 
thirty  dollars  yearly  as  long  as  she  lives. 

*<  Fourthly.  I  will  and  order  that  my  son  David  Jaleel  pay  to  my 
daughter  Mary  J.  two  hundred  dollars  five  years  after  my  decease 
without  interest.  And  to  my  daughter  Emily  A.  one  hundred  and 
fifty  dollars  five  years  after  my  decease  without  interest.  And  that 
my  daughters  Mary  J.  and  Emily  A.  shall  have  their  home  and 
maintenance  and  good  clothing  in  sickness  and  health  here  out  of 
my  estate  as  long  as  they  are  single  and  unmarried,  and  they  shall 
have  the  same  right  and  privilege  of  the  house  to  use  as  was  given 
to  their  beloved  mother,  but  if  they  marry,  then  they  shall  ha^e 
the  same  given  to  them  as  my  other  daughters  had,  clothes,  two 
beds,  four  pillows,  bedclothes,  one  cow  and  fifty  dollars." 

After  the  death  of  the  testator  his  son,  David  Jaleel,  accepted 
the  devises  and  bequests  to  him  and  supported  his  mother  at  the 
homestead  so  long  as  she  lived,  and  also  furnished  a  home  and 
maintenance  to  the  plaintiff  on  the  farm  until  sometime  in  Decem- 
ber, 1899,  her  other  sister,  Emily  A.,  named  in  this  4th  paragraph  of 
the  will,  having  previously  married.  In  December,  1899,  David 
Jaleel  Sommers,  having  become  insolvent,  removed  from  and  aban- 
doned the  farm,  and  informed  the  plaintiff  that  he  was  unable  to 
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support  her  and  to  carry  out  any  longer  the  provisions  of  his  father's 
will,  and  has  refused  to  return  to  the  premises  and  furnish  her  sup- 
port thereon. 

On  October  16, 1894,  David  Jaleel  Sommers  and  his  wife  executed 
and  delivered  to  the  defendant  Catharine  Schrader  a  mortgage  on 
the  said  farm  for  the  consideration  of  $2,200,  which  contains  the 
following  provision  :  "  This  conveyance  is  made  subject  to  the  life 
lease  of  Mary  Jane  Sommers,  which  is  mentioned  and  described  in  the 
last  will  and  testament  of  David  Sommers  as  follows :  ^  That  my 
•daughter  Mary  J.  Sommers  shall  have  her  home  and  maintenance, 
and  good  clothing  in  sickness  and  health  here  out  of  my  estate  as 
long  as  they  are  single  and  unmarried,  and  they  shall  have  the  same 
right  and  privilege  of  the  house  to  use  as  was  given  to  their 
beloved  mother.' " 

The  defendant  Catharine  Schrader  has  interposed  an  answer  con- 
taining several  defenses,  the  third  of  which  is,  in  substance,  that  she 
is  the  holder  of  the  mortgage  mentioned  in  the  complaint  for 
$2,200,  the  consideration  of  which  was  a  mortgage  of  $800  held  by 
her  and  theretofore  given  by  David  Jaleel  Sommers  to  her  father, 
and  the  remaining  $1,400  of  which  was  for  money  loaned.  She 
alleges  '^  that  the  said  David  Jaleel  Sommers  took  said  money  so  bor- 
rowed of  this  defendant  as  aforesaid,  amounting  to  $1,400  or  there- 
abouts, and  used  it  to  pay  the  legacies,  and  interest  thereon,  given  in 
said  will ; "  that  the  legacies  were  made  a  charge  on  the  farm  devised, 
and  this  defendant  claims  that  to  the  extent  of  the  money  furnished 
by  her  in  payment  of  the  legacies,  she  is  entitled  to  a  lien  in  equity 
on  the  farm,  prior  to  that  of  the  plaintiif .  She  admits  that  the  mort- 
gage contains  the  clause  above  quoted. 

For  a  fourth  defense  she  alleges  that  she,  as  mortgagee  in  posses- 
sion of  the  farm,  has  offered  to  provide  plaintiff  with  a  home  and 
maintenance  and  everything  required  in  the  will  on  the  said  farm, 
and  is  still  able,  ready  and  willing  to  provide  a  home  and  mainte- 
nance for  the  plaintiff  on  the  farm. 

The  plaintiff  demurred  to  the  third  and  fourth  defenses  as  insuf- 
"ficient  in  law  upon  the  face  thereof,  and  from  the  interlocutory 
judgment  sustaining  the  demurrer  this  appeal  is  taken. 

Watson  Zamont,  for  the  appellant. 

Z.    IF.  Baxter^  for  the  respondent. 
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Edwards,  J.: 

The  demurrer  to  the  third  defense,  that  the  defendant  Catharine 
Schrader  has  an  equitable  lien  on  the  farm  prior  to  that  of  the  plain^ 
tiff,  was  properly  sustained.  The  only  ground  on  which  such  an 
equitable  lien  is  claimed  is  that  a  part  of  the  money  which  she  loaned 
to  David  Jaleel  Sommers,  secured  by  the  mortgage,  was  used  by  him. 
in  payment  of  the  pecuniary  legacies.  She  claims  the  right  of  sub- 
rogation from  the  mere  fact  of  such  an  appropriation  by  the  mort- 
gagor. It  was  simply  a  voluntary  loan  of  money  to  the  mortgagor^ 
She  was  under  no  duty  to  make  the  loan,  nor  was  it  in  any  way 
necessary  for  the  protection  of  any  interest  that  she  had  in  the 
premises.  It  does  not  appear  that  she  even  knew  of  the  purpose  to 
which  the  money  lent  by  her  was  to  be  applied.  Quite  clearly  she^ 
is  not  in  a  situation  to  invoke  the  doctrine  of  equitable  subrogation. 
Furthermore,  the  lien  of  her  mortgage  was,  in  express  terms,  made 
subordinate  to  the  lien  of  the  plaintiff  on  the  premises. 

This  brings  us  to  the  consideration  of  the  fourth  defense,, 
which  is,  in  substance,  that  this  defendant,  while  in  possession  of 
the  farm  as  mortgagee,  offered  to  provide  the  plaintiff  with  a  home 
and  maintenance  on  said  farm,  and  everything  required  in  the  will,, 
and  is  now  able  and  willing  to  provide  such  home  and  maintenance, 
but  the  plaintiff  has  refused  to  accept  the  same. 

The  defendant's  contention  is  that  the  will  makes  the  plaintiff'a 
support  a  charge  on  the  real  estate,  but  does  not  charge  the  devisee,. 
David  Jaleel,  with  the  duty  of  furnishing  such  support,  and  that^ 
inasmuch  as  there  is  no  personal  obligation  on  him,  the  plaintiff  i» 
compelled  to  accept  support  on  the  farm  at  the  hands  of  any  one 
in  possession  who  is  willing  to  furnish  it 

I  cannot  agree  with  the  contention  that  David  was  not  directed 
by  the  will  to  furnish  a  home  and  maintenance  for  the  plaintiffs 
The  intention  of  the  testator  in  that  respect  must  be  gathered  from 
the  entire  will,  read  in  the  light  of  the  circumstances  under  which 
it  was  made  and  the  relation  of  the  testator  to  those  who  were  the 
natural  objects  of  his  bounty  and  solicitude ;  and  such  intention,  so 
ascertained,  must  be  effectuated,  although  the  language  used  to 
express  it  is  not  the  most  appropriate  that  could  have  been  employed 
by  the  testator.  The  will,  when  thus  construed,  I  think,  evinces 
an  unmistakable  intention  of  the  testator  that  David,  to  whom  he 
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gave  all  his  property,  should  furnish  a  home  and  maintenance  for  the 
plaintiff,  an  unmarried  daughter  of  the  testator,  on  the  farm ;  and 
to  secure  this  he  has  made  such  support  a  charge  on  his  real  estate. 

As  I  have  said,  in  ascertaining  the  intention  of  the  testator  we 
must  consider  not  only  the  language  of  the  will,  but  the  circum- 
stances under  which  it  was  made.  He  had  a  wife,  a  son,  David 
Jaleel,  and  six  daughters.  To  the  son  he  gave  his  farm,  the 
stock  and  utensils  thereon  and  the  remainder  of  his  personal 
property;  to  the  four  married  daughters  he  gave  one  hundred 
and  fifty  dollars  each,  which  he  directed  his  son  to  pay.  There 
remained  then  to  be  provided  for  his  wife  and  his  two  unmar- 
ried daughters,  one  of  whom  is  the  plaintiff.  He  directed  that 
his  wife  should  have  her  home,  maintenance  and  clothing  and 
certain  rooms  in  the  house  and  thirty  dollars  yearly  during  her 
life.  He  does  not,  in  express  terms,  direct  that  his  son  shall 
furnish  this  home  and  maintenance  to  his  mother,  nor  does  he 
direct  who  shall  pay  her  the  thirty  dollars  yearly,  but  I  think  there 
can  be  no  possible  question  that  the  payment  of  the  thirty  dollars 
was  the  personal  obligation  of  the  son,  and  there  can  be  no  less  a 
question,  I  think,  that  it  was  the  intention  of  the  testator  that  the 
furnishing  of  the  home  and  maintenance  should  be  by  the  son.  It 
is  almost  inconceivable  that  the  testator  should  have  intended  to 
leave  his  wife  with  a  pittance  of  thirty  dollars  a  year  and  rooms  and 
board  in  the  house  on  the  farm,  to  be  furnished  by  any  one  who 
might  happen  to  be  owner  or  in  possession,  however  distasteful  it 
might  happen  to  be  to  her.  Substantially  the  same  provision  is 
made  for  the  plaintiff  as  for  her  mother  for  home  and  maintenance 
so  long  as  she  remains  unmarried.  In  case  of  her  marriage,  the 
testator  directs  that  she  shall  have  the  same  given  to  her  as  his  other 
daughters  had,  "  clothes,  two  beds,  four  pillows,  bedclothes,  one  cow 
and  fifty  dollars ; "  yet  no  express  direction  is  given  as  to  who  shall 
furnish  them.  It  was  evidently  his  intention  that  they  should  be 
famished  by  his  son  who  took  the  entire  estate,  and  I  think  it  is 
equally  evident  that  her  home  and  maintenance  until  married 
should  also  be  furnished  by  the  son. 

At  the  time  of  the  making  of  the  will  the  wife  and  two  unmarried 
daughters  were  living  with  and  being  provided  for  by  the  testator^ 
App.  Div.— Yol.  LTX.        U 
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and  his  clear  purpose  seetns  to  have  been  that,  when  he  was  taken 
away,  his  son  David,  to  whom  he  gave  all  of  his  property,  should  be 
substituted  in  his  place  as  the  one  who  should  continue  to  provide  a 
home  and  maintenance  for  his  mother  during  her  life,  and  for  his 
two  unmarried  sisters  until  their  marriage;  in  other  words,  that 
after  the  testator's  death  his  wife  and  two  single  daughters  should 
be  cared  for  by  David  in  the  same  manner  as  they  had  been  cared 
for  by  him. 

The  defendant's  contention  that  the  father  simply  gave  to  his 
daughter,  the  plaintiff,  the  right  to  be  supported  on  the  farm  by  any 
person  whomsoever  who  might  chance  to  become  the  owner,  or  be 
in  possession  of  the  farm,  is  to  presume  him  to  have  been  destitute 
of  ordinary  parental  affection  and  solicitude  and  is  quite  foreign  to 
his  intention,  as  gathered  from  his  entire  will. 

The  judgment  appealed  from  should  be  affirmed. 

All  concurred,  except  Ghass,  J.,  not  sitting. 

Interlocutory  judgment  affirmed,  with  costs,  with  usual  leave  to 
amend. 


In  the  Matter  of  the  Application  of  Elmer  Kbibobb  for  a  Special 
Town  Meeting  in  the  Town  of  Prattsville,  N.  Y.,  under  the 
Provisions  of  Section  16  of  the  Liquor  Tax  Law. 

Elmbb  Kbibgeb,  Eespondent ;  Judson  A.  Bbtts,  County  Treasurer 

of  Greene  County,  Appellant. 

Local  option  —  the  petition  mtut  be  filed  ttith  the  town  clerk  —  if  it  ie  not  filed  in 
time,  a  special  town  meeting  cannot  thereafter  be  ordered  by  the  court, 

IJDder  section  16  of  the  Liquor  Tax  Law,  requiring  the  questions  affecting 
local  option  in  a  town  to  be  resubmitted  to  the  electors  of  the  town  at  the 
town  meeting  held  every  second  year,  the  filing  in  the  town  clerk's  office  of 
the  petition  mentioned  in  the  section  is  a  condition  precedent  to  the  resub* 
mission  of  the  questions. 

If  the  questions  were  not  properly  submitted  at  the  biennial  town  meeting, 
because  of  the  failure  to  file  such  petition  in  the  town  clerk's  office,  the  case 
falls  within  the  exception  to  section  16  of  the  Liquor  Tax  Law,  as  amended  by 
chapter  867  of  the  Laws  of  1900,  and  the  court  has  no  power  to  direct  the 
holding  of  a  special  town  meeting,  at  which  the  questions  shall  be  again 
submitted. 
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JSombU,  that  the  manifest  purpose  of  the  Legislature  in  requiring  the  i)etition  to 
be  filed  in  the  office  of  the  town  clerk,  was  to  enable  that  officer  to  give  the  notice 
required  by  section  34  of  the  Town  Law  (Laws  of  1890,  chap.  569). 

Appeal  by  Judson  A.  Betts,  county  treasurer  of  Greene  county, 
from  an  order  of  the  Supreme  Court,  made  at  the  Ulster  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Greene 
on  the  16th  day  of  July,  1900,  directing  that  a  special  town  meeting 
be  held  in  tlie  town  of  Prattsville,  Greene  county,  N.  Y.,  for  the 
purpose  of  resubmitting  to  the  electors  of  said  town,  to  be  voted  on 
At  a  special  town  meeting,  the  four  questions  provided  by  section  16 
of  the  Liquor  Tax  Law,  and  directing  that  the  county  treasurer 
•cancel  of  record  the  certified  copy  of  the  statement  of  result  of  the 
vote  on  said  local  option  questions  of  the  said  town  of  Prattsville, 
dated  November  8,  1899,  and  filed  in  the  office  of  the  county  treas- 
urer on  the  11th  day  of  November,  1899. 

At  a  town  meeting  of  the  town  of  Prattsville,  held  at  the  time  of 
the  general  election  on  November  7,  1899,  the  four  questions 
specified  in  section  16  of  the  Liquor  Tax  Law  (Laws  of  1896, 
ohap  112,  amd.  by  Laws  of  1897,  chap.  312 ;  Laws  of  1898,  chap. 
167 ;  Laws  of  1899,  chaps.  398,  434)  were  submitted  to  the  electors 
of  the  town.  A  petition,  signed  by  the  electors  of  the  town  to  the 
number  of  ten  per  centum  of  votes  cast  at  the  next  preceding  general 
election,  requesting  such  submission,  was  filed  in  the  office  of  the 
olerk  of  Greene  county,  but  no  petition  for  such  submission  was 
filed  in  the  office  of  the  town  clerk  of  the  town  of  Prattsville,  nor 
did  the  clerk  of  said  town  give  any  notice  of  the  proposed  questions 
and  that  a  vote  thereon  would  be  taken  by  ballot  at  the  town  meet- 
ing, as  required  by  section  34  of  the  Town  Law  (Laws  of  1890, 
ohap.  569).  A  majority  of  the  votes  cast  on  each  of  the  four  ques- 
tions was  in  the  negative.  The  whole  number  of  ballots  cast  at  said 
election  was  230,  of  which  36  were  blank  on  the  first  question,  98 
blank  on  the  second  question,  101  blank  on  the  third  question,  and 
54  blank  on  the  fourth  question. 

On  May  6,  1900,  a  petition,  signed  and  acknowledged  by  at  least 
ten  per  cent  of  the  electors  who  voted  at  the  next  preceding  general 
olection,  was  filed  in  the  town  clerk's  office  at  Prattsville,  requesting 
the  resubmission  of  the  four  questions  to  the  electors  of  the  town  at 
&  special  town  meeting  thereafter  to  be  held,  and  thereafter  a  motion, 
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on  notice,  was  inade  at  a  Special  Term  of  this  court  for  an  order 
directing  a  special  town  meeting  to  be  held  for  the  purpose  of 
resubmitting  to  the  electors  the  said  four  questions  and  for  the  can- 
cellation of  the  certified  copy  of  statement  of  result  of  the  vote  of 
November  8,  1899,  filed  in  the  oflSce  of  the  treasurer  of  Greene 
county.     From  the  order  granting  such  motion  this  appeal  is  taken. 

P,  W,  Cullinan^  for  the  appellant. 
Clarence  E.  Bloodgood^  for  the  respondent. 

Edwabds,  J. : 

The  question  presented  on  this  appeal  is  whether  the  filing  in  the 
town  clerk's  oflSce  of  the  petition  required  by  section  16  of  the 
Liquor  Tax  Law  is  indispensable  to  a  submission  of  the  four  ques- 
tions specified  in  that  section  to  the  electors  of  the  town. 

This  question  has  been  answered  in  the  affirmative  in  an  able  and 
exhaustive  opinion  of  this  court  in  the  fourth  department.  (Matter 
of  Eggleston^  51  App.  Div.  38.) 

Section  16  of  the  Liquor  Tax  Law  requires  the  submission  of  the 
four  questions  therein  specified  to  the  electors  of  the  town  at  the 
first  town  meeting  occurring  after  March  23,  1896.     This  provision 
is  clearly  mandatory.     That  section  further  provides  that  "The 
same  questions  shall  be  again  submitted  in  the  same  way  at  the  town 
meeting  held  in  every  second  year  thereafter,  provided  the  electors 
of  the  town  to  the  number  of  ten  per  centum  of  votes  cast  at  the 
next  preceding  general  election  shall,  by  a  written  petition,  signed 
and  acknowledged  by  such  electors  before  a  notary  public  or  other 
person  authorized  to  take  acknowledgments  or  administer  oaths,  and 
filed  twenty  days  before  such  town  meeting  with  the  officer  charged 
with  the  duty  of  furnishing  ballots  for  the  election,  request  such, 
submission." 

This  clearly  makes  the  filing  of  the  petition  a  condition  precedent 
to  the  resubmission  of  those  questions. 

It  was  evidently  the  intention  of  the  statute  that  at  the  first  town 
meeting  held  after  the  passage  of  the  act  the  will  of  the  qualified 
electors  of  each  town  should  be  ascertained  upon  the  four  local 
option  questions,  and  that  in  every  second  year  thereafter  an  oppK)r- 
tunity  should  be  afforded  for  the  expression  of  such  will,  pnyoideA 
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the  petition  required  by  the  statute  had  been  duly  filed.  In  the 
absence  of  such  a  petition  there  can  be  no  valid  submission  of  these 
questions. 

The  manifest  purpose  of  the  Legislature  in  requiring  the  petition 
to  be  filed  in  the  office  of  the  clerk  of  the  town  was  so  that  offi- 
<5er  might  give  the  notice  required  by  section  34  of  the  Town  Law 
to  be  given  by  him,  and  through  such  publicity  a  full  expression  of 
the  will  of  the  electors  might  be  secured. 

Tlie  respondent  claims  that  the  result  of  the  vote  on  these  ques- 
tions at  the  election  on  November  7,  1899,  is  indicative  of  the  want 
of  publicity  which  the  statute  was  designed  to  give ;  but  whether  or 
not  this  claim  is  correct  is  not  here  material,  as  the  submission  of 
the  questions  witliout  the  filing  of  the  petition  is  invalid  regardless 
of  the  result. 

But  I  am  of  opinion  that  the  order  appealed  from  was  erro- 
neously granted,  for  the  reason  that  when  the  application  therefor 
was  made  section  16  of  the  Liquor  Tax  Law  had  been  amended  by 
chapter  367  of  the  Laws  of  1900,  which  went  into  effect  April  10, 
1900.  The  provision  of  said  section  for  a  special  town  meeting  is 
as  follows :  "  If  for  any  reason,  except  the  failv/re  to  Jile  any  peti- 
tion therefor  J  the  four  propositions  provided  to  be  submitted  herein 
to  the  electors  of  a  town  shall  not  have  been  properly  submitted  at 
«nch  biennial  town  meeting,  such  propositions  shall  be  submitted  at 
«  special  town  meeting  duly  called.  But  a  special  town  meeting 
shall  only  be  called  upon  filing  with  the  town  clerk  the  petition 
aforesaid,  and  an  order  of  the  Supreme  or  County  Court,  or  a  jus- 
tice or  judge  thereof,  respectively,  which  shall  be  granted  upon 
sufficient  reason  being  shown  therefor."  This  was  the  only  author- 
ity then  existing  for  an  order  of  the  court  directing  a  special  town 
meeting  to  be  held,  and  it  will  be  observed  that  this  case  is  within 
the  exception  of  that  provision.  Here  there  was  a  failure  to  file  a 
petition  in  the  town  clerk's  office,  and  the  filing,  as  herein  held  by 
OS,  in  the  county  clerk's  office  was  a  nullity. 

The  order  appealed  from  should,  therefore,  be  reversed. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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LuzBBNE  A.  Wild,  as  Executor  of  the  Last  Will  and  Testament  of 
Allen  Wild,  Deceased,  Appellant,  v,  William  C.  Pobteb,. 
Sheriff  of  Delaware  County,  Re8})ondent. 

Chattel  mortgage  not  JUed  —  what  poueseion  of  the  chattels  by  the  mortgagee's  agent 
is  not  effective  a$  against  a  subsequent  levy  under  a  judgment  by  confession  against 
the  mortgagor — effect  of  such  a  judgment. 

Where  a  chattel  mortgage  is  void,  as  against  judgment  creditors  of  the  mort- 
gagor, because  there  was  no  actual  or  continued  change  of  possession  of  the 
mortgaged  property,  and  because  the  mortgage  was  not  filed  in  the  town  wher& 
the  mortgagor  resided,  the  fact  that  the  mortgagee  commenced  proceedings  for 
the  foreclosure  of  the  chattel  mortgage  and  posted  a  notice  of  the  sale  of  the 
mortgaged  property,  and,  through  his  attorney,  told  a  tenant  of  the  mortgagor, 
who  was  in  possession  of  the  mortgaged  property  and  who  pointed  out  such 
property  to  the  attorney,  that  he  (the  attorney)  took  possession  of  the  property 
by  virtue  of  the  chattel  mortgage,  does  not  prevent  the  sheriff  from  levying 
on  the  mortgaged  chattels  under  an  execution  issued  upon  a  judgment  by  con- 
feasion  thereafter,  but  before  the  sale  under  the  mortgage,  entered  against  the 
mortgagor. 

A  judgment  by  confession  establishes  the  relation  of  debtor  and  creditor  between, 
the  parties  to  the  record  and  the  amount  of  the  indebtedness,  and  can  only  be 
impeached  for  fraud  or  collusion  in  its  procurement. 

Appeal  by  the  plaintiff,  Luzerne  A.  Wild,  as  executor  of  the  last 
will  and  testament  of  Allen  Wild,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Delaware  on  the  28th  day  of  May,  1900,, 
upon  a  nonsuit  granted  by  the  court  after  a  trial  at  the  Delaware 
Trial  Term,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  7th  day  of  July,  1900,  denying  the  plaintiff's  motion  for  a  new 
trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  the  possession  of  fifteen  cowfr 
and  a  mowing  machine,  or  the  value  thereof,  in  case  possession  could 
not  be  had,  against  the  defendant,  who,  as  sheriff,  levied  on  and  sold 
the  property  by  virtue  of  an  execution. 

The  plaintiff  claimed  the  property  under  a  chattel  mortgage- 
executed  to  his  testator  by  W.  D.  Aylesworth  on  April  5,  1893,  to- 
secure  $797,  payable  in  one  year  from  date. 

This  mortgage  was  never  filed  in  the  town  of  Unadilla,  in  whicb. 
town  the  mortgagor  resided  at  the  time  of  its  execution,  and  the^ 
mortgaged  property  remained  in  the  possession  of  the  mortgagor.. 
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The  defendant,  as  sheriff,  justified  his  seizure  of  the  property  under 
an  execution  issued  on  a  judgment  bj  confession  in  favor  of  George 
Cornell  against  William  D.  Aylesworth,  the  mortgagor,  in  the 
Supreme  Court,  dated  May  22,  1895,  entered  in  Delaware  county 
clerk's  office  May  23, 1895,  for  the  sum  of  $257.29. 

On  about  May  20,  1895,  the  plaintiff,  through  his  attorneys, 
commenced  proceedings  for  the  foreclosure  of  his  chattel  mortgage 
and  on  that  day  posted  a  notice  of  the  sale  of  the  mortgaged  prop- 
erty for  May  24,  1895,  and  one  of  the  attorneys  went  upon  the  farm 
of  the  mortgagor,  which  was  in  possession  of  a  tenant  who  had 
hired  of  the  mortgagor  the  farm  and  the  dairy,  including  the  cows 
in  question.  The  attorney  inquired  of  Bowman,  the  tenant,  where 
the  cattle  were,  and  Bowman  told  him  they  were  in  the  pasture. 
There  were  other  cattle  in  the  lot  where  these  cows  were.  Bowman 
pointed  out  to  the  attorney  the  cows  mentioned  in  the  mortgage, 
and  the  attorney  said  to  Bowman  that  he  (the  attorney)  took  posses- 
sion of  the  cows  by  virtue  of  the  chattel  mortgage,  and  told  Bow- 
man not  to  let  them  go  out  of  his  hands  without  some  authority 
from  the  law.  Bowman  said  to  him,  "  Probably  they  wouldn't  go 
out  of  my  possession  because  I  had  hired  them  for  a  year."  The 
cows  thereafter  remained  on  the  farm  in  the  actual  possession  of 
Bowman,  the  tenant,  and  the  levy  on  them  was  made  by  the  sheriff 
on  May  23,  1895,  while  they  were  in  Bowman's  possession.  On  the 
sale  by  the  plaintiff,  under  his  mortgage,  on  May  twenty-fourth,  the 
cows  and  mowing  machine  were  bid  in  by  the  plaintiff.  They 
remained  on  the  premises  and  about  a  week  thereafter  were  sold  by 
the  sheriff. 

At  the  close  of  the  testimony  the  court  dismissed  the  complaint, 
and  from  the  judgment  entered  thereon  this  appeal  is  taken. 

Andrew  O.  Washhorhy  for  the  appellant. 

James  H.  Bcuwmes^  for  the  respondent 

Edwabds,  J. : 

This  action  has  been  twice  tried  and  is  here  for  the  second  time 
on  appeal.  On  the  first  trial  the  court  held  that  the  judgment  by 
confession  was  void,  and  directed  a  verdict  for  the  plaintiff  for  the 
value  of  the  property  as  assessed  by  the  jury.  This  court,  on 
appeal,  reversed  the  judgment  for  fhe  plaintiff  and  granted  a  new 
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trial,  liolding  that  the  judgment  bj  confession  was  valid.  (  Wild  v. 
Porte7\  22  App.  Div.  179.)  That  decision  as  to  the  snflBciency  of 
the  judgment  by  confession  must  be  regarded  as  conclusive  on  this 
appeal. 

As  against  this  judgment  creditor,  the  chattel  mortgage  held  by 
the  plaintiff  was  absolutely  void,  there  never  having  been  any 
actual  or  continued  change  of  possession  of  the  mortgaged  property 
nor  any  filing  of  the  mortgage  in  the  town  where  tlie  mortgagor 
resided.     (3  R.  S.  [9th  ed.]  2013,  §§  1,  2.) 

The  plaintiff  sought  to  avoid  the  consequences  of  the  statute  by 
claiming  to  have  taken  possession  of  the  mortgaged  property  three 
days  before  the  levy  was  made  by  the  sheriff.  Assuming  that 
if  he  had  taken  possession  of  the  property  it  would  have  been 
beyond  the  power  of  the  defendant  to  levy  upon  it,  it  clearly  appears 
from  the  plaintiff's  evidence  that  no  actual  possession  was  taken  by 
him.  At  the  time  of  the  levy  the  cattle  were  on  the  farm  of  the 
mortgagor  in  the  possession  of  his  tenant,  who  had  three  days  before 
pointed  them  out  to  the  plaintiff's  attorney,  who  simply  said  that  he 
took  possession  of  them  under  the  chattel  mortgage.  This  was 
insulBcient.  Mere  words  and  inspection  cannot  effect  a  change  of 
possession.  There  must  be  an  actual  possession  by  the  mortgagee ; 
a  possession  in  fact. 

The  judgment  by  confession  established  the  relation  of  creditor 
and  debtor  between  the  parties  to  the  record  and  the  amount  of  the 
indebtedness,  and  could  only  be  impeached  for  fraud  or  collusion  in 
its  procurement.  {Candee  v.  Lord^  2  N.  T.  269 ;  Acker  v.  Leland^ 
109  id.  5  ;  CarperUer  v.  Osbom^  102  id.  652.)  There  was  but  little, 
if  any,  evidence  on  this  question,  and  none  to  be  submitted  to  the 
:i  jury.  There  was  none  from  which  they  could  reasonably  infer  that 
j  the  judgment  was  fraudulently  or  coUusively  procured.  The  testi- 
mony of  the  judgment  debtor,  who  was  a  witness  for  the  plaintiff, 
instead  of  impeaching  the  judgment,  showed  that  it  was  confessed  on 
a  note  given  on  November  26,  1 894,  to  his  wife  for  full  and  fair  con- 
sideration for  money  theretofore  borrowed  of  her  and  for  indebted- 
ness for  rent. 

The  complaint  was  properly  dismissed  by  the  court,  and  the  judg- 
ment should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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XiBEBTY  "Wall  Paper  Company,  Appellant  and  Respondent,  v. 
Stonbb  Wall  Paper  Manufaotxiring  Company,  Beepondent  and 
Appellant. 

*Contraetfor  the  exdunw  mile  of  paper  hanginge  in  a  specified  diitriet — it  i$  not  per* 

eonal  and  may  be  aeeigned — parol  ataignment. 

The  Liberty  Wall  Paper  Company  made  a  contract  with  one  Stoner,  by  which  It 
agreed  to  sell  to  Stoner,  and  Stoner  agreed  to  purchase  from  it,  paper  hangings 
to  the  amount  of  between  $25,000  and  $50,000.  The  contract  provided  that 
Stoner  should  have  the  exclusive  right  to  sell  paper  hangings,  manufactured 
by  the  Liberty  Wall  Paper  Company,  in  the  States  of  Iowa  and  Nebraska, 
except  at  points  thereafter  to  be  agreed  upon. 

J3M,  that  the  contract  was  not  a  personal  one  in  the  sense  that  Stoner  was  bound 
to  perform  it  in  person,  but  that  if  he  assigned  the  contract  without  the  consent 
of  the  Liberty  Wall  Paper  Company,  and  his  assignee  failed  to  perform  the 
contract,  the  Liberty  Wall  Paper  Company  might  have  resort  to  Stoner; 

That  a  parol  assignment  of  the  contract  (under  which  the  property  and  the  con- 
tract itself  were  delivered  to  the  assignee)  was  sufficient  to  transfer  the  contract. 

Kbllogo,  J.,  dissented. 

Appeal  by  the  plaintiff,  the  Liberty  "Wall  Paper  Company,  from 
«o  much  of  a  judgment  of  the  Supreme  Court  in  favor  of  the  def end- 
4mt,  entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on 
ihe  3d  day  of  May,  1900,  upon  the  verdict  of  a  jury,  as  directs  the 
2)ayment  of  costs  by  the  plaintiff,  and  also  from  an  order  entered  in 
^d  clerk's  office  on  the  12th  day  of  June,  1900,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

Also  appeal  by  the  defendant,  the  Stoner  "Wall  Paper  Manufao- 
~turing  Company,  from  so  much  of  said  judgment  as  directs  that  said 
<iefendant  be  nonsuited  on  the  counterclaim  set  up  in  the  defendant's 
answer,  and  that  such  counterclaim  be  dismissed,  on  the  ground  that 
it  does  not  appear  that  the  defendant  was  the  owner  of  such  coun- 
terclaim at  the  time  of  the  commencement  of  the  action. 

The  Liberty  Wall  Paper  Company  is  a  corporation  which  was    # 
organized  under  the  laws  of  the  State  of  New  York  in  October, 
1898,  and  it  has  its  plant  and  principal  office  for  the  transaction  of 
business  in  the  county  of  Saratoga,  N.  Y.    The  Stoner  Wall  Paper    < 
Jf  anufactnring  Company  is  a  corporation  which  was  organized  under 
App.  Div. — Vol.  LIX.        45 
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,  the  laws  of  the  State  of  Iowa  in  July  or  August,  1899.  On  the 
/  2Sth  day  of  April,  1899,  a  contract  in  writing  was  entered  into  by 
;and  between  the  plaintiff  and  one  ThftP^"^  ^   Rf/^nftr^  by  which  con- 


^  tract  the  plaintiff  agreed  to  sell,  make  and  HAlivAr  ^n  rriH  Rjnnftr 
r^ftf  lif^^gJPgs  to  the  amount  of  between  $26,000  and  $50,000,  and 
the  said  Stoner  agreed  to  purchase  of  the  plaintiff  not  less  than 
$25,000  nor  more  than  $50,000  net  in  paper  hangings.  The 
details  of  the  purchase  were  provided  for  in  the  contract.  The 
^  price  of  said  paper  hangings  was  to  be  ten  per  cent  less  than  th& 
^  net  cost  of  the  same  as  sold  by  the  Continental  or  National  Wall 
^  Paper  Company  to  their  largest  jobbers.  It  was  provided  by  said 
.  contract  that  Stoner  should  settle  all  bills  within  thirty  days  of  the 
date  of  shipment.  The  contract  also  contained  a  provision  as  fol- 
lows :  ^^  It  is  further  agreed  that  these  articles  of  agreement  give  to* 
the  party  of  the  second  part  the  exclusive  sale  of  paper  hang-^ 
ings  manufactured  by  the  party  of  the  iirst  part  in  States  of  Iowa 
.  and  ^Nebraska,  excepting  points  hereinafter  to  be  agreed  upon  by 
the  parties  of  this  contract."  About  the  time  of  the  formation  of 
the  defendant  company,  and  on  the  24th  day  of  July,  1899,  a  writ- 
ten agreement  was  entered  into  by  and  between  said  Stoner  and 
others,  in  and  by  which  agreement  it  was  provided  that  a  corporation 
should  be  organized  under  the  laws  of  the  State  of  Iowa  by  the 
name  of  Stoner  Wall  Paper  Manufacturing  Company,  and  that 
as  soon  as  such  organization  was  completed  such  company  should 
enter  into  a  contract  with  the  said  Stoner,  which  contract  should 
be  in  the  form  provided  by  said  agreement.  The  agreement  so- 
to  be  entered  into  provided  that  the  defendant  company  should 
purchase  and  said  Stoner  should  sell  to  said  company  the  stock 
of  wall  paper,  paints,  oils  and  decorations,  including  the  entire 
stock  now  owned  and  kept  by  said  Stoner,  specifying  the  same  in 
detail,  and  also  specifying  certain  leases  and  contracts,  including  the 
following :  "  And  the  contract  between  said  Stoner  and  the  Liberty- 
Wall  Paper  Company,  dated  April  28, 1899,  for  the  year  beginning- 
July  1, 1899,  and  the  said  company  agrees  to  assume  all  obligations  and 
Habilities  of  said  Stoner  under  said  leases  and  contracts."  In  th& 
agreement  so  to  be  executed  there  was  also  a  provision  as  follows  r 
"  In  the  event  of  the  Liberty  Wall  Paper  Company  refusing  to  con- 
sent to  the  assignment  by  said  Stoner  of  his  contract  with  it  abov^ 
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referred  to,  said  contract  shall  be  carried  out  by  said  Stoner,  who 
hereby  agrees  to  sell  to  the  Company,  which  is  a  party  hereto,  at  its 
net  cost  to  him,  including  all  discounts,  all  paper  and  other  mer- 
chandise purchased  by  said  Stoner  from  said  Liberty  Wall  Paper 
Company  under  his  contract  with  it."  It  is  conceded  that  the  con- 
tract so  to  be  executed  by  the  defendant  and  Stoner  was  never 
executed  in  writing,  and  that  the  assignment  of  the  contract  with 
the  plaintiff  so  to  be  executed  by  said  Stoner  was  not  executed  in 
writing  before  the  commencement  of  this  action,  but  the  considerSu 
tion  for  said  contract,  including  the  consideration  for  said  assign- 
ment, was  actually  paid  by  the  defendant  to  the  said  Stoner 
before  the  commencement  of  this  action,  and  the  defendant  took 
possession  of  the  property  in  said  contract  described,  including 
the  written  contract  executed  by  and  between  the  plaintiff  com- 
pany and  said  Stoner  on  the  28th  day  of  April,  1899.  Three  or  four 
days  prior  to  the  time  when  Stoner  was  sworn  as  a  witness  on  the  trial 
of  this  action  there  was  written  on  the  contract  of  April  twenty-eighth 
an  assignment  as  follows :  "  All  my  interest  in  the  within  is  hereby 
assigned  to  the  Stoner  Wall  Paper  Manufacturing  Company,"  and 
the  same  was  signed  by  Thomas  I.  Stoner.  After  the  incorporation 
of  defendant  and  about  the  middle  of  August,  said  Stoner  came  to 
the  office  of  the  plaintiff  and  purchased  of  the  plaintiff  for  the 
defendant  three  sets  of  blocks  for  the  manufacture  of  wall  paper, 
the  purchase  price  of  which  was  paid  by  the  defendant.  Stoner 
then  requested  the  plaintiff  to  make  for  the  defendant  samples  from 
said  three  sets  of  blocks.  An  agreement  was  thereupon  made  for 
the  making  of  such  samples,  and  the  samples  were  in  fact  made  and 
delivered  to  the  defendant.  The  agreement  in  regard  to  making 
samples  for  the  defendant  was  in  connection  with  an  agreement  to 
give  a  further  order  for  wall  paper  at  prices  mentioned  in  the  agree- 
ment of  April  twenty-eighth,  the  details  of  which  agreement  are 
matters  of  dispute  between  the  parties  hereto.  During  the  month 
of  September  and  up  to  September  nineteenth,  Stoner  had  frequent 
interviews  with  officers  of  the  plaintiff  and  the  matter  of  plaintiff's 
contract  with  Stoner,  and  with  the  defendant,  and  also  the  matter 
of  plaintiff  and  defendant  entering  into  an  agreement  with  the  Con- 
tinental Wall  Paper  Company  was  discussed.  Stoner  told  officers 
of  the  plaintiff  during  that  time  that  he  had  formed  the  defendant 
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corporation  and  that  he  was  acting  for  it,  and  that  he  liad  assigned 
the  contract  of  April  twenty-eighth  to  the  defendant.  Between 
September  sixth  and  sixteenth  Stoner  selected  in  the  name  of  the 
defendant  wall  paper  from  the  samples  that  had  been  prepared  by 
the  plaintiff,  and  a  memorandum  of  these  selections  was  taken  by 
the  vice-president  of  the  plaintiff,  in  the  presence  of  Stoner,  and 
written  on  an  order  blank  of  the  plaintiff.  It  was  dated  August 
twenty-sixth,  and  provided  that  the  goods  ordered  should  be  sent  to 
Stoner  Wall  Paper  Company  as  soon  as  made  and  that  no  counter- 
mand would  be  accepted.  The  net  amount  of  the  goods  thus 
selected,  not  taking  into  account  the  special  discount  of  ten  per  cent 
mentioned  in  the  contract  of  April  twenty-eighth,  was  $13,612.05. 
The  defendant  insists  that  this  was  an  absolute  order  for  the  goods 
described  in  it,  while  the  plaintiff  insists  that  it  was  a  memorandum 
order  only,  not  binding  upon  the  defendant  On  the  6th  day  of 
September,  1899,  a  furtlier  memorandum  of  wall  paper  was  made 
on  order  blanks  the  same  as  those  used  for  the  order  dated  August 
twenty-sixth.  This  order  was  in  the  name  of  the  defendant  and 
was  delivered  to  the  plaintiff  and  covered  a  large  quantity  of  wall 
paper  to  be  delivered  as  claimed  by  the  defendant  under  the  con- 
tract of  April  twenty-eighth.  The  plaintiff  also  insists  that  this 
was  a  memorandum  order  only,  not  binding  upon  the  defendant. 
On  the  19th  day  of  September,  1899,  the  plaintiff  entered  into  a 
contract  with  the  Continental  Wall  Paper  Company  in  and  by  which, 
contract  the  plaintiff  agreed  to  sell  to  the  Continental  Company  and 
the  Continental  Company  agreed  to  purchase  of  the  plaintiff  the 
entire  product  of  wall  paper  manufactured  by  the  plaintiff  on  the 
Ist  day  of  July,  1899,  to  and  including  the  Ist  day  of  July,  1900, 
and  this  contract  provides  that  no  merchandise  shall  be  sold  by  the 
plaintiff  to  any  individual,  firm  or  corporation  during  the  term  of 
the  agreement,  without  the  express  sanction  of  the  Continental  Com- 
pany except  to  persons,  firms  and  corporations  named  in  the  agree- 
ment, but  this  exception  does  not  affect  the  matter  here  in  controversy. 
The  contract  also  expressly  provides  that  the  plaintiff  can  carry  oat 
its  contracts  with  certain  specified  persons,  which,  as  the  contract  was 
drafted,  included  said  Stoner,  but  the  name  of  said  Stoner  was 
stricken  therefrom  before  it  was  actually  executed,  and  a  provision 
was  inserted  in  said  contract  as  follows :  "  The  company  further 
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agrees  that  it  will  enter  into  an  agreement  with  the  Stoner  Wall 
Paper  Manufacturing  Company  of  Des  Moines,  Iowa,  which  shall 
be  in  the  form  hereto  annexed,  marked  Schedule  '  D,'  provided  said 
Stoner  Wall  Paper  Manufacturing  Company  shall  likewise  execute 
such  agreement."  Schedule  '^  D,"  referred  to  ^nd  attached  to  the 
contract  between  the  plaintiff  and  the  Continental  Wall  Paper  Com- 
pany, does  not  in  terms  refer  to  the  contract  between  the  plaintifE 
and  the  said  Stoner  of  April  28,  1899,  but  such  proposed  contract 
mentioned  as  Schedule  D  was  based  upon  a  proposition  that  had  been 
discussed  between  the  officers  of  the  plaintiff  and  defendant,  a 
memorandum  of  which  had  been  made  in  writing  on  the  18th  day 
of  September,  1899,  in  which  memorandum  is  a  statement  as  fol- 
lows :  "  Contract  of  April  28,  1899,  between  Liberty  Wall  Paper 
Company  and  Thomas  I.  Stoner  to  be  cancelled."  The  plaintiff 
claims  that  this  agreement  was  assented  to  by  the  defendant,  and 
that  it  entered  into  the  contract  with  the  Continental  Wall  Paper 
Company  in  reliance  upon  such- assent.  The  defendant  denies  that 
it  ever  assented  to  the  arrangement  mentioned  in  such  memorandum. 
The  defendant  never  signed  the  contract  with  the  Continental  Wall 
Paper  Company  mentioned  as  Schedule  "  D." 

In  October,  1899,  plaintiff  brought  this  action  against  the  defend- 
ant to  recover  $1,200,  the  alleged  value  of  manufacturing  said 
samples  from  the  blocks  purchased  by  the  defendant  of  the  plain** 
tiff.  The  defendant  in  its  answer  denies  the  allegations  of  the 
complaint  relating  to  the  manufacture  of  such  samples.  As  a 
second  defense  it  alleges  that  in  the  month  of  August,  1899,  plain- 
tiff and  defendant  entered  into  a  parol  agreement  whereby  plaintiff 
agreed  to  manufacture  and  deliver  to  defendant  paper  hangings 
to  the  amount  of  about  $15,000  to  be  printed  from  blocks  there- 
tofore purchased  by  the  defendant  from  plaintiff,  and  that  as  a 
part  of  said  contract  and  order  plaintiff  agreed  to  print  and  ship 
to  the  defendant  the  samples  of  said  paper  hangings,  free  of 
expense  to  the  defendant.  As  a  third  defense  and  as  a  counter- 
claim defendant  claims  damages  to  the  amount  of  $30,000  by 
reason  of  the  alleged  non-f uliillmcnt  by  plaintiff  of  the  agreement 
made  by  plaintiff  with  said  Stoner  April  28,  1899.  It  further 
alleges  that  said  agreement  was  transferred  to  the  defendant  before 
the  conmiencement  of  this  action.    To  the  counterclaim  the  plain* 
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tiff  replied,  denjing  that  the  contract  of  April  28,  1899,  waa 
made  bj  anj  one  authorized  to  act  in  its  behalf,  and  further 
alleged  that  said  contract  of  April  28,  1899,  had  been  canceled  by 
agreement  of  the  parties.  The  case  was  tried  before  the  court  and 
a  jury.  At  the  close  of  the  trial  the  plaintiff  made  a  motion  that  the 
court  direct  a  verdict  for  the  plaintiff  as  to  the  counterclaim,  which 
motion  was  granted.  The  court  then  submitted  to  the  jury  the 
questions  arising  on  the  issues  joined  on  the  complaint  and  answer 
thereto,  and  the  jury  found  a  verdict  for  the  defendant. 

William  E.  Bennett  and  Edgar  T.  Bracketty  for  the  plaintiff 
appellant-respondent. 

John  L.  Henni/ng^  for  the  defendant,  respondent-appellant. 

Chase,  J. : 

Under  the  contract  between  the  plaintiff  and  Thomas  I.  Stoner 
of  April  28,  1899,  there  was  no  obligation  resting  upon  Stoner  other 
than  to  purchase  at  least  $25,000  net  in  paper  hangings,  as  provided 
by  the  contract,  and  to  pay  therefor  as  provided  therein.  The  con- 
tract is  not  a  personal  one  in  the  sense  that  Stoner  was  bound  to 
perform  in  person.  Stoner  had  a  right  to  assign  the  contract,  or  in 
case  of  his  death  his  executors  or  administrators  would  have  suc- 
ceeded to  his  rights  and  liabilities  under  the  contract  The  obliga- 
tions of  Stoner  under  the  contract  could  have  been  discharged  by 
any  one.  If  the  assignment  was  made  without  the  consent  of  the 
plaintiff,  the  obligations  of  the  contract  would  still  have  rested  upon 
Stoner,  and  resort  could  have  been  had  to  him  for  the  fulfillment  of 
the  contract  if  the  same  had  not  been  carried  out  and  discharged  by 
his  assignee.  {Rochester  Lantern  Co.  v.  Stiles  <6  Parker  Press 
Co,y  136  N.  Y.  209.)  An  assignment  of  the  contract  by  parol 
was  sufficient  to  transfer  the  same  to  the  defendant.  {Hooker  v. 
Eagle  Bank^  30.  N.  Y.  83 ;  Doremus  v.  Williams^  4  Hun,  458 ; 
Bisley  v.  Phenix  Bank,  83  N.  Y.  318 ;  S.  C,  111  U.  S.  125  ; 
Marcus  v.  St,  Louis  Mutual  Life  Ins.  Co.,  68  N.  Y.  625 ;  Epstein  v. 
United  States  Fidelity  <&  Guaranty  Co.,  29  Misc;  Rep.  295.) 
At  the  time  of  the  trial  an  actual  written  transfer  of  the  contract 
had  been  executed  and  delivered,  and  plaintiff  will  not  be  prejudiced 
by  an  adjudication  of  tne  rights  between  the  parties  to  this  actioa 
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under  the  contract.  {Sheridcm  v.  Mayor^  68  N.  Y.  30.)  The 
defendant  claims,  and  Stoner  testified  on  the  trial,  that  the  contract 
was  assigned  by  parol  and  that  the  contract  itself  was  actually 
delivered  to  the  defendant  before  the  commencement  of  the  action. 
The  decision  of  the  trial  court  holding  as  a  matter  of  law  that  the 
•contract  had  not  been  assigned  was,  therefore,  erroneous.  The 
questions  as  to  whether  the  contract  of  April  28,  1899,  had  been 
released  and  abandoned  by  the  parties  interested  therein,  whether 
the  plaintiff  had  assented  to  an  assignment  thereof  from  Stoner  to 
the  defendant,  as  well  as  the  qaestion  whether  an  assignment  had 
in  fact  been  made  by  parol  and  the  contract  delivered  to  defendant 
with  intent  to  pass  the  title  thereto,  were  questions  of  fact  that 
.should  have  been  submitted  to  the  jury.  The  contract  in  regard  to 
making  the  samples  of  paper  hangings  by  the  plaintiff  for  the 
defendant  was  not  in  writing.  The  plaintiff  contended  that  the 
defendant  agreed  to  pay  for  the  samples,  but  that  it  was  agreed  in 
•connection  therewith  that  in  case  the  defendant  gave  to  the  plaintiff 
a  further  order  for  not  less  than  $15,000  of  paper  hangings,  which 
order  should  be  for  at  least  15,000  rolls  of  blanks  and  10,000 
rolls  of  gilts,  no  payment  should  be  made  for  the  samples.  Plain- 
tiff further  contended  that  it  had  not  received  an  order  for  paper 
hangings  to  the  amount  of  at  least  $15,000  under  such  agreement, 
and  that  it  is  entitled  to  recover  for  the  value  of  the  samples,  and 
-evidence  was  received  tending  to  substantiate  its  contention.  The 
defendant  contended  that  it  never  agreed  to  pay  for  th.e  samples, 
but  that  it  did  agree  to  give  to  the  plaintiff  an  order  large  enough 
so  that  the  plaintiff  could  afford  to  make  the  samples  for  nothing, 
and  that  it  was  stated  that  such  order  should  be  for  at  least  10,000 
rolls  of  blanks  and  5,000  rolls  of  gilts,  and  that  upon  such  statement 
the  plaintiff  agreed  to  make  the  samples  for  nothing. 

The  defendant  further  claimed  that  it  gave  to  the  plaintiff  an 
order  in  compliance  with  said  agreement,  and  evidence  was  received 
tending  to  substantiate  its  contention.  The  defendant  also  con- 
tended that  the  plaintiff  by  entering  into  the  agreement  with  the 
Continental  "Wall  Paper  Company  put  itself  in  a  position  where  it 
was  unable  to  fill  any  order  given  to  it  by  the  defendant,  and  that 
the  officers  of  the  defendant  stated  to  it  that  they  could  not  ship 
Any  goods  to  the  defendant  under  the  said  contracts  with  it.     At 
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the  close  of  the  trial,  after  dismissing  the  counterclaim  of  the  defend- 
ant, the  court  submitted  to  the  jnrj  the  question  relating  to  th& 
claim  of  the  plaintiff  under  its  complaint,  in  a  charge  fairly  present- 
ing the  contention  of  the  parties.  Ko  exception  was  taken  to  the 
charge.  The  determination  of  the  jury  in  favor  of  the  defendant 
should  not  be  disturbed.  That  part  of  the  judgment  entered  upon 
the  verdict  affirmed,|and  that  part  which  dismisses  the  counterclaim 
reversed  and  new  trial  granted,  with  costs  to  the  defendant  to  abide 
the  event. 

All  concurred,  except  Kellogg,  J.,  dissenting,  and  Smffh,  J.,  not 
voting. 

That  part  of  the  judgment  entered  upon  the  verdict  affirmed,  and 
that  part  which  dismisses  the  counterclaim  reversed  and  new  trial 
granted  thereon,  with  costs  to  the  defendant  to  abide  event. 


BoBERT  M.  Love  and  Amanda  Love,  Respondents,  v.  Ephbaim; 

Hamel,  Appellant. 

Oontraet  of  saie  of  a  lunch  tcagon — parol  evidence,  that  an  agreement  by  the  tendor 
to  obaTidon  the  business  vxu,  to  ths  knotoledge  of  the  parties  at  the  time  it  was 
signed,  omitted,  is  incompetent. 

The  vendees  in  a  written  contract  for  the  anle  of  a  lunch  wagon  contended  that 
the  sale  was  made  upon  condition  that  the  vendor  would  not  maintain  a  lunch 
wagon  in  the  same  city  or  sell  one  to  anybody  else  to  be  operated  there,  but 
that  they  at  first  forgot  to  mention  that  provision  to  the  attorney  who  drew 
the  written  contract,  and  that  when  the  attorney's  attention  was  called  to  the 
omission  he  stated  that  he  would  draw  a  new  contract  or  interline  the  omitted 
provision  in  the  contract  already  drawn,  but  the  vendees  stated  that  such  a 
course  was  not  necessary,  and  the  contract,  which  was  complete  upon  its  face, 
was  then  executed  without  change. 

Edd,  that  the  oral  agreement  in  regard  to  maintaining  another  lunch  wagon  was 
not  a  collateral  and  independent  agreement,  and  that  parol  evidence  of  such 
agreement  was  inadmissible  as  it  tended  to  vary  the  written  contract. 

Appeal  by  the  defendant,  Ephraim  Hamel,  from  a  judgment  of 
the  County  Court  of  Tompkins  county  in  favor  of  the  plaintiflfe^ 
entered  in  the  office  of  the  clerk  of  the  county  of  Tompkins  on  the 
5th  day  of  October,  1900,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  5th  day  of  October^ 
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1900,  denying  the  defendant's  motion  for  a  new  trial  made  upon  a 
case  containing  exceptions. 

The  action  was  commenced  in  a  Justice's  Court  of  the  county 
of  Tompkins,  where  a  judgment  was  rendered  in  favor  of  the  plain- 
tijffis  for  $200  damages  and  costs.  The  defendant  then  appealed 
to  the  County  Court  and  demanded  a  new  trial. 

On  the  22d  day  of  May,  1896,  plaintiffs  owned  and  maintained  a 
lunch  wagon  in  the  city  of  Ithaca ;  the  defendant  also  owned  a  lunch 
wagon,  which  was  maintained  in  the  city  of  Ithaca  by  the  plaintiffs 
as  his  employees.  On  that  day  the  defendant  offered  to  sell  his 
lunch  wagon  to  the  plaintiffs,  stating  that  his  health  was  getting 
poor ;  that  he  wanted  to  get  out  of  the  business,  and  that  he  would 
not  put  a  wagon  in  Ithaca  or  sell  one  to  anybody  to  run  there.  The 
plaintiffs  accepted  the  offer  and  suggested  that  a  contract  be  drawn, 
and  the  three  went  to  the  office  of  a  lawyer  where  the  plaintiffs  told 
the  lawyer  that  they  had  bought  the  lunch  wagon  of  the  defendant 
and  wanted  to  get  a  contract  drawn,  and  the  terms  of  the  contract 
were  stated.  The  plaintiffs  claim  that  they  forgot  to  tell  the  lawyer 
that  part  of  the  agreement  in  which  the  defendant  agreed  not  to  put 
another  lunch  wagon  in  Ithaca.  After  the  contract  had  been  drawn 
it  was  read  over,  and  the  lawyer  asked  if  it  was  all  right,  whereupon 
the  plaintiffs  said  that  it  was  all  right,  except  the  clause  in  regard 
to  defendant's  agreement  not  to  put  a  lunch  wagon  in  Ithaca,  or 
selling  one  to  anybody  to  be  maintained  there.  The  lawyer  stated 
that  he  would  draw  a  new  contract  or  interline  such  a  provision  in 
the  contract  he  had  drawn.  The  defendant  said  that  it  was  not 
ndcessary,  that  he  was  in  a  hurry,  that  the  plaintiffs  had  always  done 
as  they  had  agreed  by  him,  and  that  he  certainly  would  by  them. 
The  lawyer  said  that  it  would  be  better  to  have  the  entire  agree- 
ment in  writing,  but  it  was  not  redrawn  or  changed.  The  contract 
was  then  executed  in  duplicate  and  acknowledged  before  a  notary. 
The  material  part  of  the  contract  is  as  follows :  "  Party  of  the  first 
part  hereby  sells,  transfers  and  delivers  to  the  parties  of  the  second 
part,  one  Cornell  Cafe,  situated  on  Eddy  street  in  said  city,  for  several 
weeks  last  past  run  by  parties  of  the  second  part,  together  with  all 
of  the  fixtures  and  appurtenances  thereto,  belonging  and  owned  by 
said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of 
App.  Div.— Vol.  LIX.        46 
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One  Thousand  dollars  ($1,000),  which  consideration  of  One  Thou- 
sand dollars  is  to  be  paid  to  the  party  of  the  first  part  by  the  parties 
of  the  second  part  as  follows : 

"  Fifty  dollars  ($50)  to  be  paid  even  date  herewith,  the  receipt 
whereof  is  hereby  confessed  and  acknowledged ;  fifty  dollars  ($50) 
within  one  week  from  this  date ;  the  balance  of  said  consideration, 
or  the  sum  of  Kine  Hundred  dollars  ($900)  to  be  paid  in  installments 
of  twenty-five  dollars  ($25)  each,  weekly  thereafter,  the  first  of  said 
installments  to  be  due  and  payable  on  June  5,  1896,  with  annual 
interest  upon  all  sums  unpaid  at  the  rate  of  five  per  cent." 

After  plaintiffs  had  continued  the  business  with  the  two  wagonB  a 
little  over  a  year,  a  third  wagon  was  brought  to  Ithaca  and  a  lunch 
business  was  maintained  therein.  It  is  claimed  by  the  plaintifb 
that  this  wagon  was  owned  and  maintained  by  the  defendant,  and 
this  action  was  brought  against  him  by  the  plaintiffs  for  damages  by 
reason  of  the  alleged  breach  of  the  agreement  not  to  put  another 
lunch  wagon  in  Ithaca.  The  action  was  originally  brought  and 
tried  in  a  Justice's  Court,  and  a  verdict  of  $200  found  in  favor  of 
plaintiffs.  An  appeal  was  taken  to  the  County  Court  of  Tompkins 
county  for  a  new  trial,  and  on  such  new  trial  a  verdict  of  $200  was 
again  found  for  the  plaintiffs. 

jE!  jS*.  Mellon^  for  the  appellant. 

Simeon  Smithy  for  the  respondents. 

Ohasb,  J. : 

The  trial  court  allowed  the  plaintiffs  to  give  evidence  of  the 
alleged  oral  agreement  preceding  and  accompanying  the  execution 
of  the  written  agreement,  subject  to  the  defendant's  objection  ihat 
the  same  was  inadmissible  to  vary,  modify  or  extend  the  written 
instrument.    The  writing  executed  by  the  parties  was  a  formal  one, 
and  it  appears  on  its  face  to  be  a  complete  contract,  expressing  the 
full  agreement  by  and  between  the  parties.    The  plaintiffs  contend 
that  the  oral  agreement  in  regard  to  maintaining  another  lunch 
wagon  is  a  collateral  and  independent  agreement,  and  that  parol 
evidence  was  properly  received  in  regard  to  the  same.    In  the  case 
of  CosteUo  V.  Eddy  (34  N.  T.  St.  Eepr.  666)  the  court,  in  discnasing 
a  case  involving  substantially  the  same  facts  presented  in  this  case, 
uses  the  following  language :    ^'  Adopting  the  plaintiff's  theory  of 
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the  contract,  it  was  to  sell  the  biiBiness,  the  stock  and  the  good  will 
of  the  defendant,  and  as  to  him  the  exclusive  right  of  enjoyment 
and  monopoly  of  the  business  of  carrying  on  a  bakery  in  Saratoga, 
in  consideration  of  all  of  which  the  plaintiff  agreed  to  pay  $2,000. 
Now  suppose  that  in  drawing  the  contract,  all  other  articles,  rights 
and  privileges  intended  to  be  transferred  by  the  parties  had  been 
specified  in  the  contract,  except  the  horses  and  harness,  could  the 
plaintiff  in  an  action  at  law  for  damages  for  a  failure  to  deliver  the 
horses  and  harness  prove,  notwithstanding  the  writing,  that  they 
were  embraced  in  the  sale  and  paid  for  by  the  $2,000  ?  We  think 
not."  The  decision  in  the  CosteUo  v.  Eddy  case  was  affirmed  by 
the  Court  of  Appeals,  the  court  adopting  the  opinion  from  which 
the  above  quotation  is  taken  as  the  opinion  of  that  court.  (128  K. 
Y.  650.) 

The  statements  made  by  the  parties  to  this  action,  and  advice  of 
counsel  given  when  the  writing  was  being  prepared,  shows  that  the 
parol  agreement  was  considered  by  all  as  one  entire  agreement,  all 
of  which  to  be  binding  upon  the  parties  should  be  incorporated  into 
the  written  agreement.  The  parol  evidence  preceding  and  accom- 
panying the  execution  of  the  written  agreement  was  improperly 
received.  Judgment  reversed.  New  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Habbibt  L.  Fox,  [Respondent,  v.  The  Union  Turnpikb  Company, 

Appellant. 

'Turnpike — care  required  in  its  mcUnienance — an  unguarded  approach  to  a  bridge 
— proof  that  no  previous  accident  Jiad  occurred — a  verdict  for  91,400  hdd  not  to 
he  exeemve — toaiver  of  the  prohibition  against  a  physician's  testimony. 

A  turnpike  road  is  a  public  highway,  and  the  same  duty  rests  upon  a  turnpike  com- 
pany to  keep  its  roads  and  bridges  reasonably  safe  for  ordinary  travel  that  rests 
upon  municipalities  with  reference  to  roads  and  bridges  owned  and  maintained 
by  ihem.  The  absence  of  a  guard  or  railing  where  one  is  needed  to  make  a 
highway  reasonably  safe  is  a  defect. 
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Where  the  approach  to  a  bridge  on  a  much  traveled  turnpike  consists  of  a  fill 
between  retaining  walls,  eighty-eight  and  nine-tenths  feet  long,  twenty-five 
feet  wide  at  the  commencement  and  eighteen  feet  wide  at  the  bridge,  at  which 
point  it  is  over  ten  feet  above  the  adjoining  lands,  the  question  whether  the 
failure  to  maintain  guards  or  railings  on  the  approach  is  such  a  defect  as  will 
constitute  negligence  on  the  part  of  the  turnpike  company  and  render  it 
liable  for  personal  injuries  sustained  by  a  woman  while  riding  up  the  approach 
between  nine  and  ten  o'clock  on  a  starlight  night,  in  a  wagon  drawn  by  a  gentle 
horse,  driven  by  her  son-in-law,  who  was  acquainted  with  the  horse  and 
accustomed  to  driving,  in  consequence  of  the  horse  shying  for  some  undisclosed 
reason  and  plunging  over  the  side  of  the  approach,  is  a  questioo  for  the  Jury  as 
is  also  the  question  of  the  injured  party's  contributory  negligence. 

In  an  action  against  the  turnpike  company  to  recover  damages  for  such  injuries, 
evidence  that  no  previous  accident  had  occurred  on  the  approach  to  the  bridge 
is  proper  for  the  jury  to  consider  in  determining  whether  it  was  a  dangerous 
place,  and  whether  the  accident  was  one  that  could  have  been  reasonably  antid* 
pated,  but  such  evidence  does  not  of  itself  establish  a  defense  to  the  action. 

A  verdict  of  91,400  in  favor  of  the  plaintiff  is  not  excessive  where  the  evidence 
tends  to  show  that  the  plaintiff,  when  the  accident  happened,  was  fifty -one 
years  of  age,  that  her  weight  had  decreased  from  192  pounds  to  128  pounds, 
that  she  had  suffered  since  the  accident  continuous  pain  and  had  frequent 
dizzy,  fainting  and  sinking  spells,  during  some  of  which  she  was  unconsdous 
and  had  had  a  number  of  hemorrhages,  that  she  was  unable  to  attend  to  ber 
domestic  duties  and  had  been  obliged  to  abandon  her  dressmaking  business 
from  which  she  had  previously  earned  an  average  of  one  dollar  a  day,  and  that 
such  results  were  the  natural  consequence  of  her  injuries  and  that  she  would 
not  recover  from  them. 

The  fact  that  the  plaintiff,  on  her  examination  on  her  own  behalf,  stated  that  the 
physician  who  attended  her  the  day  after  the  accident  gave  her  internal  reme- 
dies which  she  used,  although  she  did  not  attempt  to  repeat  any  conversations 
with  such  physician  or  detail  what,  if  anything,  was  done  by  him,  and  on  her 
cross-examination  testified  as  follows:  ''Q.  What  did  the  doctor  do  for  you 
then?  A.  He  examined  my  back  and  examined  me.  He  ordered  alcohol.  Q. 
What  did  he  give  you?  A.  He  gave  me  some  medicine,  that  is  all  I  can  tell 
you;  something  in  a  glass,  two  or  three  different  kinds,"  does  not  establish  a 
waiver  by  the  plaintiff  of  the  prohibition  contained  in  section  884  of  the  Code 
of  Civil  Procedure  and  entitle  the  physician  to  testify  on  behalf  of  the  defend- 
ant as  to  what  he  did  or  learned  during  the  examination. 

The  determination  of  the  question  of  a  waiver  of  the  prohibition  contained  in  sec- 
tion 884  of  the  Code  of  Civil  Procedure  depends  very  largely  upon  the  extent 
to  which  the  patient  enters  Into  the  details  of  the  consultations  with  the 
physician. 

Appeal  by  the  defendant,  The  Union  Turnpike  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Albany  on  the  20th  day 
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of  December,  1899,  upon  the  verdict  of  a  jury  for  $1,400,  and  aUo 
from  an  order  entered  in  said  clerk's  office  on  the  8th  day  of  Janu- 
ary, 1900,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  IT,  GleaaoTij  for  the  appellant. 

Sam/uel  T.  HuU  and  J.  Newton  Fiero^  for  the  respondent. 

Ohase,  J. : 

The  defendant  is  a  domestic  corporation  and  the  owner  of  a  turn- 
pike road  which  includes  the  eastern  approach  to  the  Yerplanck 
bridge  in  the  town  of  "Westerlo,  Albany  county.  The  bridge  is  a 
fiingle  span  iron  structure,  and  the  eastern  approach  is  a  fill  between 
bluestone  retaining  walls  commencing  at  the  level  of  the  highway 
eighty-eight  and  nine-tenths  feet  from  the  bridge  and  extending  to 
the  bridge  where  it  is  a  little  over  ten  feet  above  the  adjoining 
lands.  The  approach  is  twenty-five  feet  wide  at  its  commencement 
iuid  eighteen  and  seven-tenths  feet  wide  at  the  bridge,  and  at  the 
time  of  the  accident  alleged  in  the  complaint,  and  for  more  than  one 
year  prior  thereto,  it  had  no  railings  or  guards. 

On  the  14th  day  of  November,  1896,  between  seven  and  eight 
o'clock  in  the  evening,  the  plaintifE  and  her  son-in-law,  Frank  Key- 
nolds,  started  from  the  plaintiff's  home  in  Eavena  in  an  open  wagon 
drawn  by  one  horse  to  go  to  her  daughter  s  residence  in  the  town 
of  Westerlo.  The  horse  was  a  gentle  one,  and  Reynolds,  who  did 
the  driving,  was  acquainted  with  the  horse  and  accustomed  to  driv- 
ing horses.  The  Verplanck  bridge  was  on  the  usually  traveled  road 
from  Kavena  to  Westerlo.  It  was  a  starlight  night,  and  between 
nine  and  ten  o'clock,  as  Reynolds  was  carefully  driving  up  the 
approach  of  the  bridge,  and  when  within  about  fifty-six  feet  of  the 
bridge,  the  horse,  for  some  reason  not  disclosed  in  the  record,  sud- 
denly shied  and  went  over  the  side  of  the  approach  into  the  adjoin- 
ing field,  carrying  with  him  the  wagon  and  its  occupants.  The 
plaintiff  fell  from  the  wagon  upon  the  ground  in  the  field  and  imme- 
diately became  unconscious  and  remained  in  an  unconscious  condi- 
tion until  Reynolds  had  secured  the  horse  and  had  gone  to  a  farm 
honse  some  500  feet  away  and  obtained  help,  after  which  the  plain- 
tiff was  assisted  to  the  farm  house,  and  she  there  remained  until  the 
next  day,  when  she  was  taken  in  a  carriage  to  her  home  in  Ravena. 
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There  is  no  evidence  in  the  record  contradicting  in  any  substantial 
particular  this  evidence  produced  on  the  part  of  the  plaintiff.     The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $1,400.     The 
defendant  insists  that  the  facts  proven  do  not  justify  a  recovery 
against   the   defendant,   and   further   insists  that   the   plaintiff  is 
feigning   her  injuries,  and   that  the  damages  are  excessive.     The 
plaintiff  is  fifty-one  years  of  age,  and  for  tvtro  years  prior  to  tlie 
accident  had  carried  on  a  dressmaking  business  as  a  separate  and 
independent  business  from  that  of  her  husband,  and  had  earned  an 
average  of  one  dollar  a  day.     The  plaintiff  testified   that  imme- 
diately following  the  accident  she  had  severe   pain  through  her 
back  and  between  her  shoulders,  and  that  since  that  time  she  had 
continuous   pain   from   her  injuries.     Prior    to   the  accident  she 
weighed  192  pounds,  and  at  the  time  of  the  trial  she  weighed  12& 
pounds.     She  now  has  frequent  dizzy,  fainting  and  sinking  spells, 
during  some  of  which  she  is  unconscious,  and  she  has  had  a  number 
of  hemorrhages  which,  it  is  claimed,  came  from  the  injuries  to  her 
back,  and  she  further  testifies  that  she  is  unable  to  attend  to  her 
domestic  duties,  and  that  she  has  been  obliged  to  abandon  entirely 
her  dressmaking  business.     Testimony   was  also  received  in  her 
behalf  tending  to  corroborate  her  statements,  and  expert  testimony 
was  received  to  the  effect  that  the  pain,  sinking  spells,  hemorrhages 
and  other  manifestations  were  the  natural  result  and  consequence  of 
the  injuries,  and  that  she  will  not  recover  from  them.     It  is  claimed 
on  behalf  of  the  defendant  that  the  manifestations,  so  far  as  they 
can  be  seen  by  others,  are  attributable  to  the  time  of  life  of  the 
plaintiff,  and  that  any  pain  or  apparent  evidence  of  injury,  except 
such  as  are  natural  for  the  reasons  stated,  are  entirely  feigned,  and 
testimony  was  received,  including  expert  testimony,  to  substantiate 
the  defendant's  contention.     We  are  of  the  opinion  that  the  negli- 
gence of  the   defendant,  the  lack  of  contributory  negligence  on 
the  part  of  the  plaintiff,  and  the  extent  of  the  injuries  were  ques- 
tions of    fact  fairly  presented  to  the   jury    by   the    trial    court. 
There  is  nothing  in  the  record  to  justify  a  conclusion  that  the  jury 
were  actuated  by  prejudice,  passion,  or  by  any  improper  motive  in 
finding  a  verdict  for  the  plaintiff  or  in  fixing  the  amount  of  the  dam- 
ages.    A  turnpike  road  is  a  public  highway,  and  the  same  duty  rests 
upon  a  turnpike  company  to  keep  its  roads  and  bridges  reasonably 
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safe  for  ordinary  travel  that  rests  upon  municipalities  with  refer- 
ence to  roads  and  bridges  owned  and  maintained  by  them.  The 
absence  of  a  guard  or  railing  where  one  is  needed  to  make  a  high- 
way reasonably  safe  is  a  defect.  The  trial  justice  left  the  jury  to 
determine  whether  the  defendant  was  negligent  in  omitting  to  main- 
tain guards  or  railings  on  the  side  of  the  approach  to  the  bridge. 
At  the  close  of  the  charge  defendant's  counsel  said :  "  I  except  to 
that  portion  of  the  charge  where  you  submit  to  the  jury  the  ques- 
tion whether  the  maintenance  of  this  bridge  was  negligent,  and  I 
ask  you  to  charge  that  the  manner  in  which  it  was  maintained  was 
not  negligent."     The  request  was  declined  by  the  court. 

The  questions,  the  answers  to  which  are  controlling  in  this  case  so 
far  as  the  right  to  a  recovery  is  concerned,  are :  First.  Was  the 
approach  to  the  bridge,  without  guards  or  railings  thereon,  a  dan- 
gerous place  for  ordinary  travel  ?  Second.  Was  the  accident  to  the 
plaintiff  one  that  should  have  been  reasonably  anticipated  by  the 
defendant,  or  was  it  one  that  would  naturally  have  occurred  to  a 
prudent  man  as  Ukely  to  happen } 

The  trial  court  allowed  the  defendant  to  show  that  no  accident 
had  occurred  on  this  approach  to  the  bridge  prior  to  the  time  men- 
tioned in  the  complaint.  This  evidence  was  proper  for  the  jury 
to  consider  in  determining  whether  it  was  a  dangerous  place  and 
whether  the  accident  was  one  that  should  have  been  reasonably 
anticipated.  The  fact  that  no  accident  had  previously  occurred  at 
this  particular  place  is  not  in  itself  a  defense.  {Maxim  v.  Town 
of  Ghanvpion,  50  Hun,  88 ;  S.  C,  119  N.  Y.  626 ;  Wood  v.  Town 
of  OiXboa,  76  Hun,  175 ;  Wood  v.  Third  Avenue  R.  JR.  Co.,  91  id. 
276  ;  Qidll  v.  Erwpire  State  Telephone  Co.y  13  Misc.  Rep.  435 ; 
Glevelcmd  v.  New  Jersey  Stea/mhoat  Co.^  125  N.  Y.  299  ;  Bums  v. 
City  of  Yonkers^  83  Hun,  211 ;  Ivory  v.  Town  of  DeerparJc^  116 
N.  Y.  476.) 

The  turnpike  was  a  prominent  highway  leading  from  the  direction 
of  the  village  of  Ravena  into  the  interior  of  the  county,  and  was 
mnch  used,  and  we  do  not  think  that  this  court  should  say,  as  a  mat- 
ter of  law,  that  the  approach  to  the  bridge  was  reasonably  safe  with- 
out guards  or  railings,  or  that  the  verdict  is  so  entirely  against  tlie 
weight  of  evidence  as  to  require  a  reversal  of  the  judgment  entered 
thereon. 
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One  Powell,  a  physician  and  surgeon,  was  called  as  a  witness  by 
the  defendant,  and  after  testifying  on  his  direct  examination  that 
he  was  called  to  treat  the  plaintiff  on  the  evening  of  the  15th  of 
November,  1896,  at  Kavena,  being  the  evening  of  the  day  following 
the  accident,  he  stated  that  he  made  an  examination  of  the  plain- 
tiff, and  was  then  asked  by  the  defendant :  ^^  Q.  Kindly  describe  the 
examination  you  made  in  your  own  way." 

This  question  was  objected  to  by  the  plaintiff  as  incompetent ; 
that  the  witness  cannot  state  what  took  place  at  the  time  he  was 
called  as  a  physician ;  that  the  facts  that  he  obtained  in  prescribing  for 
the  plaintiff  are  inadmissible  under  section  834  of  the  Code  of  Civil 
Procedure.  The  court  said :  "  I  think  you  are  limited  (on  your 
claim  that  there  was  a  waiver)  to  a  denial  of  her  testimony  here  in 
court  by  the  testimony  of  the  physician."  To  this  the  defendant 
excepted.  This  was  followed  by  many  questions,  of  which  the  fol- 
lowing are  samples :  ^'  Q.  Did  you  make  a  critical  examination  after 
having  her  undressed  and  parts  exposed  to  view  and  touch ;  did  you 
make  a  complete,  critical  and  thorough  examination  of  the  parts  that 
she  complained  of  having  pain  in  ? "  ^^  Q.  Did  you  make  an  exami- 
nation of  the  heart  and  lungs  and  a  complete  and  thorough  investi- 
gation to  discover  the  existence  of  organic  disease  ? " 

To  these  and  similar  questions  the  same  objection  was  made  as  to 
the  previous  question,  and  the  same  ruling  was  made  by  the  court. 
The  only  evidence  ^ven  by  the  plaintiff  on  her  examination  with 
reference  to  what  was  said  and  done  by  Dr.  Powell  when  he  was 
called  to  treat  her  other  than  a  statement  that  he  gave  her  internal 
remedies  which  she  used,  was  brought  out  by  the  defendant  on  the 
cross-examination  of  the  plaintiff,  and  is  as  follows :  ^^  Q.  What  did 
the  doctor  do  for  you  then  ?  A.  He  examined  my  back  and  exam- 
ined me.  He  ordered  alcohol.  Q.  "What  did  he  give  you  ?  A.  He 
gave  me  some  medicine,  that  is  all  I  can  tell  you ;  something  in  a 
glass,  two  or  three  different  kinds." 

The  evidence  sought  to  be  obtained  by  the  questions  objected 
to  by  the  plaintiff  is  clearly  within  the  prohibition  contained  in  sec- 
tion 834  of  the  Code  of  Civil  Procedure,  and  unless  it  was  expressly 
waived  by  the  plaintiff,  as  provided  by  section  836  of  the  Code  of 
Civil  Procedure,  the  rulings  of  the  trial  court  were  right. 

The  plaintiff,  while  on  the  witness  stand,  detailed  her  alleged 
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injuries,  and  stated  without  reserve  her  feelings  and  all  the  alleged 
consequences  of  the  injuries  ;  but  she  did  not  attempt  to  give  the 
conversations  with  Dr.  Powell  or  detail  what,  if  anything,  was  done 
by  him.  The  questions  to  Dr.  Powell  were  not,  therefore,  asked 
for  tlie  purpose  of  contradicting  anything  that  the  plaintiff  testified 
she  had  said  or  done  in  his  presence  or  to  correct  any  statement 
made  by  the  plaintiff  as  to  what  he  had  said  or  done  in  her  presence. 
The  defendant  contends  that  where  a  plaintiff  testifies  generally 
regarding  her  injuries  and  the  treatment  of  the  same,  it  is  an  express 
waiver  of  the  prohibition  contained  in  section  834  of  the  Code  of 
Civil  Procedure,  and  that  thereupon  all  physicians  who  have 
acquired  information  from  her  necessary  to  enable  them  to  act  in 
their  professional  capacity  with  reference  to  the  injuries  can  be 
required  to  give  in  detail  what  they  may  have  seen  or  heard  in 
their  confidential  relations  with  the  patient,  notwithstanding  the 
fact  that  the  patient  has  purposely  or  otherwise  refrained  from 
giving  any  statement  as  to  what  occurred  in  the  consultation  room. 
When  a  patient  voluntarily  opens  the  door  of  the  consultation  room 
and  gives  a  view  that  may  have  been  specially  arranged  for  the  pur- 
pose, it  would  not  be  in  accordance  with  the  spirit  of  the  statute  or 
in  the  interest  of  truth  to  shut  the  door  against  a  view  to  be  described 
by  the  physician,  but  in  this  case  the  door  to  the  consultation  room 
has  not  been  opened  by  the  plaintiff.  The  prohibition  contained  in 
the  statute  against  disclosing  professional  information  is  for  the  pur- 
pose of  allowing  greater  freedom  between  physician  and  patient, 
and  a  patient  should  not  be  subject  to  the  penalty  of  waiving  entirely 
the  prohibition  contained  in  section  834  of  the  Code  of  Civil  Pro- 
cedure if  she  gives  to  a  friend,  or  as  a  witness  in  an  action  or  pro- 
ceeding in  court,  a  general  statement  of  her  injuries  and  the  claimed 
consequences  of  the  same.  The  plaintiff's  testimony  was  not  an 
express  waiver  in  this  case.  It  has  been  substantially  held  not  to 
be  an  express  waiver  in  the  case  of  Hope  v.  Troy  cfe  Lanainglmrgh 
R.  R.  Co.  (40  Hun,  438 ;  affd.,  110  N.  Y.  643)  and  in  Feeney  v. 
Long  Island  R,  R.  Co.  (116  id,  375). 

In  the  case  of  Rauh  v.  Deutaclier  Verein  (29  App.  Div.  483) 
the  plaintiff  testified  in  regard  to  an  alleged  accident,  and  as  to  the 
operations  that  were  performed  upon  her  at  the  hospital  and  as  to 
App.  Div.— Vol.  LIX.        47 
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her  treatment  by  the  physicians  before  and  after  the  operations,  and 
it  was  held  in  that  case  tliat  her  testimony  constituted  an  express 
waiver  of  her  right  to  object  to  the  testimony  of  the  physicians  to 
whom  she  referred.  The  decision  in  that  case  is  in  accordance  with 
the  views  above  expressed,  and  a  careful  examination  of  the  opinions 
therein  shows  that  it  is  not  an  authority  as  contended  by  the  defend- 
ant in  favor  of  holding  that  a  general  statement  by  a  plaintiff  as  to 
her  injuries  is  suflScient  to  constitute  an  express  waiver  under  sec- 
tion 836  of  the  Code  of  Civil  Procedure. 

The  case  of  Trecmor  v.  Manhatta/n  Railway  Co,  (28  Abb.  N.  C. 
47),  which  is  an  authority  in  favor  of  defendant's  contention,  has 
been  disapproved  by  the  Court  of  Appeals.  In  the  case  of  Morris 
V.  New  Yorky  Ontario  <&  Western  R,  Co.  (148  N.  X.  88),  the  court, 
in  referring  to  the  Treanor  case,  says  :  "  The  one  last  cited  certainly 
pushes  the  principle  too  far." 

The  determination  of  the  question  of  an  express  waiver  depends 
very  largely  upon  the  extent  to  which  the  patient  in  her  testimony 
has  entered  into  the  details  of  the  consultations  with  her  physician. 

"We  think,  upon  principle  and  authority,  that  the  evidence  of  Dr. 
Powell  was  properly  excluded. 

Judgment  and  order  unanimously  aflSrmed,  with  costs. 


Albany  Exchange  Savings  Bank,  Respondent,  v.  William  C. 
Bbass  and  Others,  Appellants,  Impleaded  with  Lewis  Stahl  and 
Others. 

Truitee^s  deed — effective,  although  the  power  be  not  recited — a  life  b&nefieiary  may 
purchase  —  a  mortgagee  not  affected  by  the  fact  that  the  consideration  recited  in  the 
deed  was  not  paid,  nor  mth  notice  of  matter  in  recorded  conveyances  not  affecting 
the  land  in  question — dday  in  recording  a  deed. 

Where  a  trust  deed  gives  the  trustee,  who  had  no  interest  in  the  premises 
described  therein  except  such  as  he  derived  under  the  trust  deed,  power  to  sell 
the  premises,  a  conveyance  of  the  trust  property  executed  by  the  trustee  as 
such,  will,  under  section  155  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547),  be  deemed  a  valid  execution  of  the  power,  although  the  power  be  not 
recited  or  referred  to  therein. 
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A  person  having  a  life  interest  in  the  trust  property  under  the  trust  deed  is  not 
precluded  from  purchasing  the  remainder  in  fee. 

The  validity  of  a  mortgage  on  the  premises  executed  by  one  of  the  cestuis  que 
truBtent  who,  by  conveyances  from  the  trustee  and  others,  had  acquired  an 
apparently  good  title  to  the  property  and  was  then  in  possession  thereof,  is  not 
affected  by  the  fact  that  the  consideration  for  certain  of  the  deeds  executed  by 
the  trustee  was  not  paid,  where  it  appears  that  such  deeds  recited  payment  of 
an  adequate  consideration  and  contained  nothing  which  would  lead  an  honest 
man,  using  ordinary  caution,  to  make  inquiry. 

The  fact  that  one  of  the  deeds  in  the  chain  of  title  remained  unrecorded  for 
thirteen  years  after  its  execution,  is  not  of  itself  a  circumstance  sufficient  to 
put  the  mortgagee  upon  inquiry. 

SemUe,  that  the  mortgagee  is  not  chargeable  with  notice  of  matters  contained  in 
conveyances  not  relating  to  the  mortgaged  property  even  though  such  convey- 
ances were  recorded. 

Appeal  by  the  defendants,  William  C.  Brass  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  4th  day  of 
October,  1899,  upon  the  reports  of  a  referee. 

The  action  is  brought  by  the  plaintiff  to  foreclose  two  mortgages 
given  by  Anna  Stahl  and  Lewis  Stahl,  her  husband,  on  premises  in 
Albany,  N.  Y.,  known  as  No.  538  Broadway. 

On  the  5th  day  of  July,  1838,  Gertrude  Treat  was  the  owner  in 
fee  of  the  lands  in  controversy  in  this  action.     At  that  time  she  had 
one  son,  Bichard  J.  Treat.     Her  only  other  child,  Eliza  Treat,  had 
married  John  W.  Bay,  and  was  then  dead,  having  left  three  chil- 
dren her  surviving  —  Bichard  S.  Bay,  Anna  Bay  and  William  A. 
Bay.     On  that  day,  July  5,  1838,  she  executed  and  delivered  to 
John  W.  Bay,  the  husband  of  her  deceased  daughter,  a  deed  convey- 
ing substantially  all  her  property.     This  deed  is  a  trust  deed  with 
power,  among  other  things,  to  grant,  sell  and  convey  all  or  any  of 
the  real  estate,  and  out  of  the  proceeds  to  pay,  among  other  things, 
the   debts  of  the  grantor,  or  debts  which  she  may  owe  at  her  death, 
and  to  apply  the  whole  or  so  much  as  she  may  demand  of  the  prin- 
cipal of  such  sales,  and  the  whole  or  as  much  as  she  may  demand  of 
the   rents,  income  and  profits  of  the  real  and  personal  estate  to  her 
during  her  life,  and  to  keep  the  proceeds  of  real  estate  so  sold 
invested,  and  out  of  the  rents,  income  and  profits  to  apply  the  sum 
of  $500  annually  to  the  use  of  her  son  Richard  J.  Treat  during  his 
life,    and  to  apply  so  much  of  the  balance  as  may  be  necessary  to 
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the  education,  support  and  maintenance  of  her  three  ^andchildren, 
and  the  balance  of  the  rents,  income  and  profits  to  be  applied  by 
the  party  of  the  second  part  to  his  own  use  and  benefit  for  and 
during  his  natural  life ;  and  after  the  death  of  said  party  of  the 
second  part,  then  to  have  and  to  hold  the  said  property  to  said 
three  grandchildren,  their  heirs,  executors,  administrators  and 
assigns  in  equal  shares  forever,  with  a  further  power  to  said 
party  of  the  second  part  on  certain  contingencies  to  secure  the 
income  of  one-third  to  any  one  of  said  grandchildren,  if  living,  with 
the  remainder  to  said  grandchildren's  children,  if  any ;  if  not,  to 
other  grandchildren. 

Gertrude  Treat  died  in  1839  and  her  son  Bichard  J.  Treat  died 
unmarried  in  1839,  about  two  months  after  his  mother's  death.     On 
the  27th  day  of  November,  1838,  John  W.  Bay,  the  grantee  in  the 
trust  deed,   released,   transferred  and   reconveyed    the    property 
therein  described  to  said  Gertrude  Treat,  reciting  in  such  convey- 
ance that  he  so  conveyed,  "  So  far  as  the  said  party  of  the  first  part 
can  release  the  same  from  all  trusts,  liens  and  incumbrances  whatso- 
ever created  by  the  aforesaid  deed  ;"  and  in  this  conveyance  there 
is  a  covenant  that  the  grantor  has  not  sold  or  incumbered  any  part 
of  the  property  so  conveyed  to  him.     For  the  stated  consideration 
of  $10,000,  Richard  J.  Treat,  a  few  days  prior  to  his  death,  and  on 
the  16th  day  of  April,  1839,  and  after  the  death  of  said  Gertrnde 
Treat,  executed  a  release  and  quitclaim  to  John  "W.  Bay,  in  trost 
for  the  infant  children  of  said  John  W.  Bay,  of  all  his  right,  title 
and  interest  ia  and  to  the  trust  property  mentioned  in  said  trust 
deed  from  Gertrude  Treat,  with  certain  exceptions  not  material  in 
this  controversy,  to  have  and  to  hold  the  said  released  premises  and 
estate  in  trust  for  the  sole  use  and  benefit  and  behoof  of  the  said 
infant  children,  their  heirs  and  assigns  forever. 

For  the  stated  consideration  of  $5,000,  Kichard  S.  Bay,  on  the 
29th  day  of  March,  1851,  gave  to  Anna  Bay  a  deed  of  all  his  ricrht, 
title  and  interest  in  and  to  certain  property,  including  the  premises 
in  controversy. 

For  the  consideration  stated  as  one  dollar,  and  other  valuable 
considerations,  Anna  Bay,  on  the  14th  day  of  September,  1852, 
gave  to  William  A.  Bay  a  deed  of  all  the  estate,  right,  title  and 
interest  which  was  conveyed  to  her  by  Richard  S.  Bay  by  the  deed 
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of  March  29,  1851,  and  also  her  right,  title  and  interest  in  other 
property. 

On  the  15th  day  of  September,  1852,  the  day  preceding  the  mar- 
riage of  said  Anna  Bay  to  one  Charles  W.  Brass,  she  gave  to  Wil- 
liam Bay,  her  grandfather,  the  father  of  John  W.  Bay,  the  grantee 
in  the  trust  deed  from  Gertrude  Treat,  a  deed  of  all  her  estate, 
right,  title  and  interest  in  several  pieces  of  land,  including  the 
premises  in  controversy,  in  trust  (1)  to  receive  the  rents  and  profits 
thereof,  and  of  so  much  thereof  as  shall  from  time  to  time  remain 
unsold  by  virtue  of  the  power  therein  contained  and  apply  the  same 
to  the  use  of  the  grantor  during  her  natural  life ;  (2)  on  the  death 
of  the  grantor  ^^  in  case  she  shall  leave  descendants  living  at  the  time 
of  her  death  to  allow  such  descendants  from  and  after  her  said  death 
to  take  the  actual  possession  of  said  lands  *  *  *  and  receive 
the  rents  and  profits  thereof  to  their  own  use  as  actual  owners  of  the 
said  lands  *  *  "^  in  fee  simple  absolute  to  them,  their  heirs  and 
assigns  forever  in  the  like  proportion  among  the  said  descendants  in 
which  they  would  have  inherited  the  same  from  the  said  party  of  the 
first  part  if  she  had  died  seized  in  fee  of  the  said  lands  *  *  * 
and  intestate,"  etc.  "  And  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  this  indenture  that  from  and  after  the  death  of  the 
said  party  of  the  first  part  the  said  party  of  the  second  part  shall 
have  no  estate  or  title  whatever  in  the  said  lands,  *  *  *  but 
that  from  and  after  that  time  the  same,  and  the  proceeds  of  so 
much  thereof  as  may  have  been  sold  and  reinvested,  or  so  much  of 
the  same  and  of  such  proceeds  as  then  remain  belonging  to  the  said 
party  of  the  second  (part),  shall  belong  in  fee  simple  absolute  to  the 
descendants  of  the  said  party  of  the  first  part  in  the  propor- 
tion among  themselves  in  which  they  would  inherit  from  her,  if 
any  such  be  living."  The  deed  also  conferred  upon  the  trustee 
power  to  sell  any  of  the  trust  property,  or  so  much  thereof  as  shall 
be  necessary  for  that  purpose,  and  out  of  the  proceeds  of  such  sale 
or  sales  to  pay  existing  debts;  and  he  was  also  authorized  and 
empowered  to  sell  or  mortgage  and  apply  the  avails  of  such  sales  of 
the  moneys  raised  by  such  mortgages  towards  the  discharge  of  any 
incumbrances. 

And  he  was  also  "  Authorized  and  empowered,  in  his  discretion, 
and  if  he  shall  deem  it  proper  so  to  do  from  time  to  time  during  the 


374    ALBANY  EXCHANGE  SAVINGS  BANK  v.  BRASS. 

Third  Department,  March  Term,  1901.  [Vol.  69. 

lifetime  of  the  said  party  of  the  first  part,  to  sell  any  portion  or 
portions  of  the  said  lands  *  *  *  and  to  invest  the  proceeds  of 
such  sale  or  sales  in  any  manner  that  he  may  think  best ;  the  said 
proceeds  when  so  invested  to  be  held  upon  the  same  trusts  herein- 
above mentioned,  with  power  to  resell  and  reinvest  the  said  proceeds 
and  the  proceeds  thereof  as  often  as  to  the  said  party  of  the  second 
part  shall  seem  expedient  and  proper." 

For  the  stated  consideration  of  one  dollar,  William  A.  Bay,  on  the 
12th  day  of  April,  1860,  conveyed  to  William  Bay,  trustee  for  Mrs. 
Anna  Brass,  his  successors  and  assigns,  the  premises  in  controversy. 

At  least  nine  other  deeds  relating  to  the  property  contained  in  the 
Treat  trust  deed  were  executed  by  and  between  the  members  of  the 
Bay  family,  or  some  of  them,  from  the  years  1851  to  1860,  inclusive, 
none  of  which  included  the  property  in  controversy. 

For  the  stated  consideration  of  $12,000,  the  receipt  whei'eof  is 
thereby  acknowledged,  William  Bay,  as  trustee  for  Mrs.  Anna  Brass, 
on  the  15th  day  of  September,  1860,  conveyed  by  warranty  deed  to 
John  W.  Bay  the  premises  in  controversy. 

For  the  stated  consideration  of  $20,000,  the  receipt  whereof  is 
thereby  acknowledged,  William  Bay,  on  the  29th  day  of  August, 
1863,  conveyed  to  Anna  Brass  all  the  lands  and  property  which  was 
conveyed  to  him  by  said  trust  deed  of  September  15,  1852,  which 
had  not  theretofore  been  sold,  disposed  of  or  conveyed.  This  con- 
veyance recites,  among  other  things,  the  conveyance  of  September 
15,  1852;  the  marriage  of  Anna  Bay  with  Charles  W.  Brass;  the 
death  of  the  said  Charles  W.  Brass,  leaving  the  said  Anna  Brass  a 
widow,  having  three  infant  children  the  issue  of  said  marriage ;  the 
power  of  sale  contained  in  said  trust  deed;  the  receipt  of  the 
$20,000  consideration,  and  then  quitclaims  to  the  said  Anna  Brass 
the  premises  described  in  detail,  including  the  premises  in  contro- 
versy. Charles  W.  Brass  died  on  the  19th  day  of  April,  1863,  and 
Anna  Brass  married  Lewis  Stahl  on  the  2l8t  day  of  August,  1865. 

For  the  stated  consideration  of  one  dollar,  John  W.  Bay,  on  the 
2d  day  of  June,  1873,  conveyed  by  quitclaim  deed  to  Anna  Stahl 
the  premises  in  controversy. 

AU  of  the  deeds  mentioned  were  recorded  in  the  clerk's  oflSce  of 
Albany  county  within  a  few  weeks  after  their  dates,  respectively, 
except  the  deed  from  William  Bay,  trustee  of  Anna  Brass,  to  John 
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W.  Bay,  dated  September  16, 1860,  which  was  not  recorded  until 
the  16th  dajr  of  January,  1873. 

On  the  17th  day  of  July,  1873,  the  plaintiff  loaned  to  said  Anna 
Stahl  the  sum  of  $5,000,  and  on  the  8th  day  of  October,  1875,  the 
plaintiff  loaned  said  Anna  Stahl  the  further  sum  of  $3,000. 

These  loans  were  made  on  bond  and  mortgage  in  the  usual  form, 
executed  by  Anna  Stahl  and  Lewis  Stahl,  her  husband,  to  the  plain- 
tiff concurrent  with  the  making  of  said  loans  respectively,  and  each 
of  said  mortgages  covered  the  premises  in  controversy  and  were 
recorded  in  the  clerk's  office  of  the  county  of  Albany  on  or  about 
the  day  of  the  making  of  said  loans  respectively.  John  W.  Bay, 
grantee  in  the  trust  deed  from  Gertrude  Treat,  died  in  December, 
1877.  The  said  Anna  Stahl,  formerly  Anna  Brass  and  Anna  Bay, 
died  on  the  20th  day  of  April,  1892.  The  defendants  William  C. 
Brass,  Emelie  B.  Trowbridge  and  Richard  W.  Brass  are  the  only 
heirs  at  law  of  the  said  Anna  Stahl. 

The  defendants  claim  that  the  consideration  recited  in  the  deed 
from  William  Bay,  as  trustee  for  Mrs.  Anna  Brass,  to  John  W.  Bay, 
dated  September  15,  1860,  and  the  consideration  recited  in  the  deed 
from  William  Bay  to  Anna  Brass,  dated  the  29th  day  of  August, 
1863,  was  never  in  fact  paid,  and  evidence  was  offered  tending  to 
establish  such  contention. 

RichardW.  Braaa^  Pierre  E.  Du  Bois  and  Ed/voin  Counl/rymany 
for  the  appellants. 

A.  Y,  De  Witt  and  WilHam  L,  Learned^  for  the  respondent. 

Chase,  J. : 

We  assume  for  the  purposes  of  this  opinion  that  the  trusts  created 
by  the  deed  from  Gertrude  Treat  to  John  W.  Bay  of  July  5, 1838, 
were  never  legally  released  or  abandoned.  Under  that  deed  title  to 
the  property  described  therein  was  vested  in  the  grandchildren  of 
Gertrude  Treat  subject  to  the  trusts  in  and  by  said  deed  created 
and  also  subject  to  being  entirely  defeated  by  the  exercise  by  John 
W.  Bay  of  the  power  of  sale  contained  in  said  trust  deed.  The 
defendants  in  this  action  were  not  parties  to  that  trust  deed  and 
John  W.  Bay  was  not  a  trustee  for  them.  All  of  the  parties  to  this 
action  assume  that  Richard  S.  Bay  and  William  A.  Bay,  as  well  as 
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Anna  Bay,  had  a  right  to  sell  and  convey  their  respective  reversion- 
ary interests  in  the  property  in  said  trust  deed  described.  John  W, 
Bay  died  in  1877  without  having  exercised  the  power  of  sale  con- 
tained in  that  deed.  The  trusts  therein  created  having  ended,  title 
to  the  several  pieces  of  property  in  said  trust  deed  described  now 
vests  in  the  legal  grantees  of  the  grandchildren  of  said  Gertrude 
Treat.  We  assume  for  the  purposes  of  this  opinion  that  the  appel- 
lants are  right  in  their  contention  that  William  Bay,  by  virtue  of 
the  trust  deed  from  Anna  Bay,  dated  September  15,  1852,  and  by 
virtue  of  the  conveyance  to  him  by  William  A.  Bay,  dated  April 
12,  1860,  became  the  owner  as  such  trustee  of  the  whole  remainder 
in  fee  of  the  property  in  controversy.  The  trust  deed  to  William 
Bay  gave  to  him  not  only  power  to  sell  for  certain  express  purposes 
named  in  the  trust  deed  but  also  full  power  to  sell  the  lands  and 
premises  therein  described  and  to  invest  the  proceeds  thereof  as  he 
might  think  best.  That  trust  deed  expressly  directed  the  trustee  to 
invest  and  reinvest  the  same  from  time  to  time  as  he  should  deem 
expedient  and  proper.  ^' An  instrument  executed  by  the  grantee 
of  a  power,  conveying  an  estate  or  creating  a  charge,  which  he  would 
have  no  right  to  convey  or  create  except  by  virtue  of  the  power, 
shall  be  deemed  a  valid  execution  of  the  power,  although  the  power 
be  not  recited  or  referred  to  therein."  (Eeal  Prop.  Law  [Laws  of 
1896,  chap.  547],  §  155.) 

On  the  15th  day  of  September,  1860,  William  Bay,  trustee  for 
Mrs.  Anna  Brass,  conveyed  to  John  W.  Bay  the  premises  in  con- 
troversy by  warranty  deed  in  which  deed  is  a  recital  that  it  is  given 
in  consideration  of  $12,000,  the  receipt  whereof  is  thereby  confessed 
and  acknowledged  by  the  grantor.      On  the  2d  day  of  June,  1873, 
John  W.  Bay  by  quitclaim  deed  conveyed  the  premises  in  contro- 
versy to  Anna  Stahl.     The  fact  that  Anna  Stahl  had  a  life  interest 
in  the  property  by  virtue  of  the  trust  deed  to  William  Bay  did  not 
prohibit  her  from  purchasing  the  remainder.     "If  one  buys  the 
remainder  he  becomes  entitled  to  it  and  there  never  was  any  reason 
why  a  cestui  que  trust  should  not  purchase  the  remainder,  thereby 
becoming  entitled  to  it  if  he  saw  fit.    If  he  did  purchase  it  he  became 
entitled  to  it  just  as  much  as  though  it  had  been  devised  to  him  or 
it  had  descended  to  him  as  an  heir  at  law."     (Mills  v.  MiUsj  50 
App.  Div.  227.)    There  is  no  proof  whatever  that  the  plaintiff  had 
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any  knowledge  of  the  alleged  violation  of  the  William  Bay  trust 
except  80  far  as  the  same  appears,  if  at  all,  by  the  conveyances 
received  in  evidence.  There  is  no  evidence  whatever  that  plaintiff 
ever  saw  any  of  these  conveyances.  If  counsel  for  plaintiff  saw  the 
deeds  of  record  which  were  received  in  evidence  other  than  those 
relating  to  the  property  in  controversy  the  plaintiff  is  not  bound 
thereby. 

In  Bradley  v.  Walker  (138  N.  Y.  291)  the  Court  of  Appeals 
held  that  there  was  no  presumption  that  an  agreement  relating  to 
the  matter  in  controversy  had  come  to  the  notice  of  the  person 
affected  thereby  from  the  simple  fact  that  it  was  actually  recorded 
when  the  acknowledgment  thereof  was  insuflScient  to  entitle  it  to 
record,  aixd  the  court  say :  "  There  is  no  claim  that  he  had  actual 
notice  and  no  claim  that  he  actually  knew  of  the  instrument  on 
record,  in  the  register's  office.  But  it  is  claimed  that  he  had  notice 
because  his  counsel  had  searched  the  records.  It  would  be  going  a 
great  way  to  hold  that  we  must  presume  that  in  searching  the 
records,  counsel  found  such  an  agreement,  and  then  presume  further 
that  he  communicated  the  information  to  his  client."  Plaintiff  had 
constructive  notice  only  of  what  appeared  by  the  conveyances  relat- 
ing to  the  property  in  controversy.  As  already  stated,  appellants 
contend  that  William  Bay,  as  trustee  for  Anna  Bay,  after  the  deed 
to  him  of  April  12, 1860,  was  the  owner  of  the  premises  in  question 
subject  to  being  defeated  by  the  exercise  of  the  power  of  sale  by 
John  W.  Bay  under  the  Treat  trust  deed.  The  only  deeds  since 
that  time  relating  to  the  property  in  controversy  are,  the  deed  from 
William  Bay,  as  trustee  for  Anna  Bay,  to  John  W.  Bay  of  Septem- 
ber 15,  1860  ;  the  deed  from  John  W.  Bay  to  Anna  Stahl  of  June 
2,  1873,  and  the  deed  from  William  Bay,  as  trustee  for  Anna  Bay, 
to  Anna  Brass  of  August  29, 1863.  These  deeds  apparently  gave 
to  Anna  Bay  Stahl  a  good  title  to  the  property  in  controversy.  We 
do  not  see  anything  in  these  deeds  that  would  necessarily  lead  an 
honest  man  using  ordinary  caution  to  make  inquiry.  There  is  no 
proof  whatever  that  the  consideration  named  in  the  deeds  from 
William  Bay  are  not  in  each  case  full  and  adequate.  There  is 
nothing  in  either  of  those  deeds  to  suggest  that  the  considera- 
tion was  not  paid  as  the  grantor  in  each  of  the  deeds  confessed 
App.  Div.— Vol.  LIX.        48 
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and  acknowledged,  and  there  was  no  reference  in  either  of  theee 
deeds  to  any  other  deeds  or  instruments  that  required  further 
examination.  Anna  Stahl  was  in  possession  of  the  property  at  the 
time  the  loan  was  applied  for,  and  the  simple  fact  that  the  deed 
from  William  Bay,  trustee,  to  John  W.  Bay  had  remained  unrecorded 
for  a  long  time  is  not,  apart  from  other  circumstances,  of  itself  a 
circumstance  requiring  the  plaintiff  to  make  inquiry  as  to  other 
matters  relating  thereto,  especially  as  Anna  Stahl  had  a  further  quit* 
claim  deed  of  the  property  from  William  Bay  that  recites  a  con- 
sideration that,  so  far  as  appears,  was  full  and  adequate.  The  rule 
applicable  to  cases  of  this  kind  is  stated  by  the  Court  of  Appeab 
in  Kirschy.  Tozier  {US  N.  Y.  397)  as  follows:  "What  circum- 
stances will  amount  to  constructive  notice  or  will  put  a  party  upon 
inquiiy  is  in  many  cases  a  question  of  much  difficulty.  A  pur- 
chaser is  not  required  to  use  the  utmost  circumspection.  He  is 
bound  to  act  as  an  ordinarily  prudent  and  careful  man  would  do 
under  the  circumstances.  He  cannot  act  in  contravention  to  the 
dictates  of  reasonable  prudence  or  refuse  to  inquire  when  the  pro- 
priety of  inquiry  is  naturally  suggested  by  circumstances  known  to 
him."  Applying  the  rule  so  laid  down  to  this  case,  we  are  of  the 
opinion  that,  so  far  as  this  particular  piece  of  property  is  concerned, 
plaintiff  is  protected,  and  the  judgment  of  the  court  below  should 
be  affirmed,  with  costs. 

Pabksr,  p.  J.,  and  Smtth,  J.,  concurred  in  result ;  Edwabds,  J., 
not  sitting. 

Judgment  unanimously  affirmed,  with  costs. 


Jane  Pilkey,  Appellant,  v.  Lewis  E.  Habboweb,  Respondent. 

NegligeriGe — faU  of  a  plank  forming  part  cfa  temporary  icaffold  ptU  up  in  a  miii. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
while  employed  in  the  defendant's  knitting  mill  in  consequence  of  a  plank  fall- 
ing upon  her,  it  appeared  that  the  plank  formed  part  of  a  temporary  scaffold 
used  for  putting  up  shafting,  and  that  it  was  supported  by  thin  board 
brackets^  placed  at  each  end  thereof,  and  that  the  jar  of  the  machinery  kept  it 
moYlng  to  the  right;  that  the  plaintiff,  who  worked  imder  this  plank,  called 
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the  foreman's  attention  to  this  fact,  and  that  the  latter  attempted  tOi  fasten  it 
(apparently  with  a  single  nail),  but  that  five  days  thereafter  the  left  end  of  the 
plank  slipped  off  the  bracket  and  fell,  injuring  the  plaintiff. 
JBiUd,  that  the  question  of  the  defendant's  negligence  should  have  been  submitted 
to  the  jury. 

Appeal  by  the  plaintiff,  Jane  Pilkey,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Montgomery  on  the  28th  day  of  Septem- 
ber, 1900,  upon  the  dismissal  of  the  complaint  at  the  close  of  the 
plaintiffs  case  by  direction  of  the  court  after  a  trial  at  the 
Montgomery  Trial  Term. 

S.  V.  Borsty  for  the  appellant. 

Edward  P,  Whitej  for  the  respondent. 

Chase,  J. : 

The  plaintiff  was  an  employee  in  the  defendant's  knitting  mill. 
Her  work  was  seaming  wrappers,  and  in  performing  that  work  she 
was  seated  at  a  table  in  front  of  a  seaming  machine  which  was  run 
by  power  that  came  from  a  shaft  overhead.  When  she  came  to  her 
work  on  the  Monday  morning  before  the  accident  she  found  that 
temporary  scaffolding  had  been  erected  by  the  defendant  for  the 
purpose  of  putting  up  or  fixing  shafting  over  the  place  where  she 
worked.  There  was  a  row  of  posts  extending  through  the  center 
of  the  room  which  were  about  ten  feet  apart  and  to  each  of  these 
posts  was  fastened  one  end  of  a  bracket  and  the  other  end  of  the 
bracket  was  fastened  to  pieces  that  went  up  to  the  timbers  over- 
head. These  brackets  were  boards  one  inch  thick  and  about  three 
to  five  inches  wide.  Upon  these  brackets  were  laid  planks,  the  one 
over  plaintiff  being  about  twelve  or  fourteen  feet  long,  two  and  one- 
half  inches  thick  and  one  and  one-half  feet  wide,  and  it  had  no 
center  bracket  under  it.  All  of  the  other  planks  were  longer  and 
had  center  brackets  under  them.  The  jarring  of  the  machinery  in 
the  miU  kept  the  plank  that  subsequently  fell  moving  to  plaintiff's 
right.  Plaintiff  got  up  on  a  chair  twice  and  pulled  the  plank  over 
80  that  it  would  not  fall  on  her.  The  foreman  then  came  in  the 
room  and  the  plaintiff  called  his  attention  to  the  plank.  She  said 
to  him :  "  That  plank  over  my  head  is  loose,  not  nailed,  and  I  want 
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you  to*  take  it  away  or  fasten  it."  He  said:  "That  plank  can't 
fall."  She  said  :  "  It  can,  for  I  have  got  up  twice  and  pulled  it 
over  this  morning."  He  said :  "  That  can't  fall."  He  went  away 
and  got  a  han^mer  and  nail  to  fasten  it,  and  when  he  returned  he 
reached  up  from  the  floor  as  far  as  he  could,  and  plaintifiE  heard  him 
pounding  where  the  plank  rested  on  the  bracket.  The  plaintifiE 
then  continued  her  work  under  the  plank  and  did  not  pay  any  fur- 
ther attention  to  it.  Men  were  at  work  on  the  scafiEold,  passing 
back  and  forth,  each  day  from  Monday  until  Saturday.  On  Satur- 
day mormng  the  left  end  of  the  plank  slipped  o£E  the  bracket  and 
fell,  and  plaintifiE  was  injured.  This  plank  was  in  no  way  connected 
with  the  manufacture  of  goods  in  the  mill.  At  the  close  of  plain- 
tiff's  evidence  the  trial  court  granted  the  defendant's  motion  for 
nonsuit. 

It  is  conceded  that  the  defendant  was  required  to  furnish  and 
maintain  for  plaintifiE  a  reasonably  safe  place  to  work,  and  that  the 
foreman,  in  what  he  did,  represented  the  defendant.  In  view  of 
the  testimony  that  the  plank  was  so  placed  on  thin  board  brackets 
at  each  end  of  the  plank  only,  and  in  such  a  way  that  the  jar  of  the 
mill  caused  the  plank  to  move  to  the  right,  and  that  the  same 
would  necessarily  have  fallen  if  not  in  some  way  prevented ;  and 
that  the  same,  after  an  attempt  to  fasten  it  by  one  nail,  actually  did 
fall  when  no  one  was  on  it,  and  by  the  end  slipping  ofiE  the  bracket 
in  the  same  way  that  it  had  slipped  before,  presented  a  question  of 
fact  as  to  the  defendant's  negligence  that  should  have  been  pre- 
sented to  the  jury. 

Judgment  reversed  and  a  new  trial  granted,  costs  to  appellant  to 
abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  appellant  to 
abide  event. 
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Thb  Village  of  Keeseville,  Eespondent,  v.  Keeseville  Eleoteio 

Company,  Appellant. 

Action  to  reitrain  the  maintencmce  cf  a  dam  beloto  the  dam  of  t?ie  plaintiff —  an 
injunction  enjoining  the  dtfendant  from  backing  toater  upon  the  plaintiff  *8  wheel 
i$  improper — it  requiree  the  defendant  to  decide  the  question  at  issue. 

In  an  action  brought  by  a  riparian  owner  against  a  lower  riparian  owner  to  com- 
pel the  latter  to  remove  a  wing  dam  erected  by  him  and  to  perpetually  restrain 
him  from  using  or  maintaining  said  dam,  one  of  the  principal^  issues  was 
whether  the  wing  dam  caused  the  water  of  the  stream  to  flow  back  upon  the 
plaintiff's  premises. 

The  affidavits  submitted  upon  a  motion  for  an  in jMnction  pendente  lite  being  con- 
flicting upon  this  question  of  fact,  the  court  granted  the  following  order: 
"  That  the  defendant,  *  *  *  its  agents,  servants  and  officers,  be  and  they 
hereby  are  restrained  and  enjoined  during  the  pendency  of  this  action  from 
raising  or  backing  or  causing  to  be  raised  or  backed  the  water  upon  the  water 
wheels  of  plaintiff  or  any  of  them  mentioned  in  the  complaint  herein,  and  from 
permitting  or  suffering  said  water  to  be  raised  or  backed  upon  said  wheels." 

Hdd,  that  the  order  should  be  reversed,  as  it  compelled  the  defendant  to  determine 
,  at  its  peril  one  of  the  principal  issues  in  the  action. 

Appeal  by  the  defendant,  the  Keeseville  Electric  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  Saratoga  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Essex  on  the 
17th  day  of  January,  1901,  granting  an  inyinoiion  jpendente  Ute. 

The  plaintiff  is  a  municipal  corporation  and  owns  and  operates  a 
system  of  water  works  by  which  water  is  supplied  to  its  inhabitants 
for  domestic  and  fire  purposes.  It  owns  lands  bounded  on  the 
Ausable  river,  and  on  such  lands  it  has  a  pumping  station  and  water 
from  said  river  is  pumped  through  water  mains  for  the  purposes 
stated.  The  defendant  is  a  domestic  corporation  owning  lands  on 
said  river,  next  below  the  lands  of  the  plaintiff,  and  there  operates 
an  electric  light  plant,  and  light  is  supplied  to  the  inhabitants  of 
said  village.  Both  parties  run  their  plants  by  water  power  and 
water  is  taken  by  them  from  said  river  by  means  of  the  same  dam 
and  flume.  The  plaintiff  claims  that  the  defendant  has  erected  a 
wing  dam  on  its  premises  below  the  premises  of  the  plaintiff,  caus- 
ing water  to  flow  back  upon  the  plaintiff^s  station,  water  wheels  and 
premises,  and  seeks  a  judgment  compelling  the  defendant  to  remove 
said  wing  dam,  and  perpetually  restraining  the  defendant  from 
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using  or  maintaining  said  wing  dam  or  pennitting  it  to  be  used  or 
maintained.  The  defendant  denies  that  the  wing  dam  canses  the 
water  to  flow  back  upon  the  plaintiffs  station,  water  wheels  and 
premises. 

A  motion  was  made  at  Special  Term  for  "  an  order  restraining 
and  enjoining,  during  the  pendency  of  this  action,  the  defendant,  its 
agents,  servants  and  officers,  from  using  or  maintaining  or  permitting 
to  be  used  or  maintained  the  wing  dam  or  pier  erected  by  it. 
*  *  *  "  On  the  hearing  of  the  motion  the  plaintiff  read  several 
affidavits  to  the  effect  that  the  wing  dam  causes  the  water  of  the 
river  to  flow  back  upon  the  plaintiff's  premises,  and  the  defendant 
read  a  large  number  of  affidavits  to  the  effect  that  the  wing  dam 
does  not  cause  the  water  of  the  river  to  flow  back  upon  the  plain- 
tiff's premises.  The  Special  Term  granted  an  order  "That  the 
defendant  *  *  *  its  agents,  servants  and  officers,  be  and  they 
hereby  are  restrained  and  enjoined  during  the  pendency  of  this 
action,  from  raising  or  backing  or  causing  to  be  raised  or  backed  the 
water  upon  the  water  wheels  of  plaintiff  or  any  of  them  mentioned 
in  the  complaint  herein,  and  from  permitting  or  suffering  said  water 
to  be  raised  or  backed  upon  said  wheels." 

Richa/rd  Lockha/rt  Hand^  for  the  appellant. 
FranTdva  A.  JRowe^  for  the  respondent. 

Chase,  J. : 

An  injunction  order  should  be  sufficiently  definite  and  certain  in 
stating  what  the  party  enjoined  must  do  or  refrain  from  doing  so 
that  it  will  not  be  necessary  for  the  party  enjoined  to  determine  at 
his  peril  one  or  more  of  the  principal  issues  to  be  tried  in  the  action 
before  deciding  what,  if  anything,  it  is  necessary  to  do  in  obedience 
to  the  order. 

The  court  at  Special  Term  in  this  case  avoided  passing  upon  con- 
flicting affidavits  or  taking  further  means  for  determining  preUmi- 
narily  the  controversy,  and  made  an  order  that  involves  one  of  the 
principal  issues  for  determination.  The  defendant  cannot  take  down 
its  wing  dam  without  for  the  time  being  abandoning  one  of  its 
defenses  to  the  action  and  substantially  admitting  that  all  of  the 
persons  whose  affidavits  it  has  read  have  sworn  falsely,  and  if  it  does 
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not  remove  the  wing  dam,  and  it  is  finally  determined  that  the  plain- 
tiff has  a  cause  of  action  against  the  defendant,  and  that  the  wing 
dam  does  in  fact  cause  the  water  to  flow  back  on  the  plaintiff^ 
premises,  then  it  will  be  liable  for  a  continued  contempt  of  court  in 
disobeying  the  order.  Such  an  order  is  of  no  possible  value  to  the 
plaintiff  pending  a  determination  of  the  controversy,  and  it  places 
the  defendant  in  unjustifiable  jeopardy.  This  court  has  recently 
held  that  such  an  order  should  not  be  granted.  {St  liegis  Paper 
Co>  V.  Scmta  Clara  Co.^  55  App.  Div.  225.)  It  is  unnecessary  to 
consider  the  other  questions  raised  on  this  appeal.  Order  reversed^ 
with  ten  dollars  costs  and  disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Partial  Judicial  Settlement  of  the  Accounts 
of  Hbkbt  B.  Dauohy,  as  Assignee  for  the  Benefit  of  Creditors 
of  Thomas  Lape. 

Henby  B.  Dauohy,  as  Assignee  for  the  Benefit  of  Creditors  of 
Thomas  Laps,  and  The  Union  National  Bank  of  Teoy, 
Eespondents ;  Bank  of  D.  Powers  &  Sons  and  National  Bank 

'    OP  Teoy,  Appellants. 

Ajnignmenifor  creditors — it  may  direct  that  indindual  property  be  used  to  pay  firm 
debts  —  the  general  rule  as  to  the  payment  of  firm  and  individtuU  debts,  stated. 

One  of  the  members  of  a  firm  made  an  individual  general  assignment  for  the 
benefit  of  creditors,  by  the  4th  paragraph  of  which  he  directed  the  assignee 
to  discharge  all  paper  made  or  indorsed  by  one  Charles  Lape  ' '  for  the  benefit 
or  advantage  of  the  party  of  the  first  part,  either  in  his  individual  business  or 
as  a  member  of  the  copartnership  firm  of  Lape  &  Dunlop  *  *  *  provided 
that  they  shall  not  exceed  one  third  in  value  of  the  estate  hereby  assigned, 
after  deducting  the  salaries  and  wages  of  employees  hereinbefore  named,  and 
the  costs  and  expenses  of  executing  this  trust.    *    *    * 

**  Fifth,  To  pay  and  discharge  in  full,  if  the  residue  of  said  proceeds  is  sufficient 
for  that  purpose,  all  the  debts  and  liabilities  now  due,  or  to  grow  due,  from  the 
said  party  of  the  first  part,  with  interest  thereon,  without  any  priority  or  pref- 
erence whatsoever,  and  if  the  residue  of  said  proceeds  shall  not  be  sufficient  to 
pay  the  said  debts  and  liabilities  and  interest  in  full,  then  to  apply  the  said 
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residue  of  said  proceeds  to  the  payment  of  said  debts  and  liabilities  ratably  and 
in  proportion  to  the  amount  thereof  respectively. 

"  Sixth,  After  the  payment  of  all  the  said  debts  and  liabilities  in  full,  if  there 
should  be  any  remainder  or  residue  of  said  property  or  proceeds,  to  repay  and 
return  the  same  to  the  said  party  of  the  first  part,  his  executors,  administrators 
or  assigns." 

EiUd,  that  the  5th  paragraph  of  the  assignment  expressly  provided  for  the  pro 
raia  payment,  out  jof  the  assignor's  individual  property,  of  individual  and  part- 
nership debts  and  liabilities; 

That  the  fact  that  the  assignor  had,  by  the  4th  paragraph  of  the  assignment,  ere- 
ated  preferences  to  the  extent  of  one-third  of  the  assigned  estate,  did  not  make 
it  unlawful  for  him  to  provide  for  the  pro  raia  payment  of  his  individual  and 
partnership  debts  out  of  the  residue,  as  the  individual  property  of  a  partner  is 
not  a  trust  fund  for  the  payment  of  his  individual  indebtedness. 

Ebllooo,  J.,  dissented. 

Semble,  that,  in  the  absence  of  any  lawful  direction  by  the  assignor  in  regard  to 
the  distribution  of  assigned  property,  partnership  creditors  are  entitled  to  be 
first  paid  out  of  the  partnership  property,  and  individual  creditors  out  of  the 
individual  property. 

Appeal  by  the  Bank  of  D.  Powers  &  Sons  and  by  the  Ifational 
Bank  of  Troy  from  so  much  of  a  decree  of  the  County  Court  of 
Rensselaer  county,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kensselaer  on  the  20th  day  of  July,  1900,  upon  the  decision  of 
the  court  judicially  settling  the  accounts  of  the  assignee,  as  diBallows 
the  claim  of  the  said  Bank  of  D.  Powers  &  Sons,  and  the  claim  of  the 
National  Bank  of  Troy,  from  sharing  in  the  distribution  of  the 
general  fund  in  the  hands  of  the  assignee  which  remained  for  disr 
tribution  after  the  payment  of  statutory  deductions  and  the  payment 
of  preferences,  and  also  in  so  far  as  said  decree  directs  that  the  por- 
tion of  said  assigned  estate  remaining  after  the  payment  of  the 
statutory  deductions  and  the  payment  of  preferred  claims,  be  applied 
to  the  payment  of  the  individual  debts  of  the  assignor  before  apply- 
ing any  of  such  portion  of  said  estate  to  claims  of  the  firm  creditors 
of  Lape  &  Dunlop,  or  to  the  debts  and  claims  of  the  said  Bank  of 
D.  Powers  &  Sons  and  of  said  National  Bank  of  Troy. 

On  the  20th  day  of  November,  1895,  the  firm  of  Lape  &  Dunlop, 
composed  of  Thomas  Lape  and  John  Dunlop,  made  a  general  assifj^- 
ment  for  the  benefit  of  its  creditors  to  Henry  B.  Dauchy.  On  the 
same  day  said  Lape  and  said  Dunlop  each  niade  a  separate  indi- 
vidual general  assignment  for  the  benefit  of  his  creditors  to  said 
Dauchy.     The  assignee,  under  said   firm  assignment,  has  duly 
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accoanted  and  distribnted  the  net  assets  of  the  assigned  estate 
among  the  creditors  of  said  firm,  but  such  creditors  were  not  paid 
in  full.  The  assignee  under  the  individual  assignment  of  John 
Dunlop  never  received  any  property  as  such  assignee.  The  assign- 
ment of  said  Thomas  Lape  was  in  the  usual  form.  It  provided  for 
the  payment  of  the  lawful  expenses  of  the  assignee  and  for  the  pay- 
ment of  wages  and  salaries  actually  owing  to  the  employees  of  said 
Thomas  Lape,  and  then  further  provided  as  follows :  "  Fourth.  To 
pay  and  discharge  in  full  the  amount  of  all  notes,  drafts,  bills  of 
exchange  and  negotiable  instruments,  for  the  payment  of  money, 
by  whomsoever  held  or  owned,  made  or  endorsed  by  Charles  Lape, 
of  the  city  of  Cohoes,  Albany  County,  New  York,  for  the  benefit 
or  advantage  of  the  party  of  the  first  part,  either  in  his  individual 
business  or  as  a  member  of  the  copartnership  firm  of  Lape  &  Dun- 
lop, doing  business  at  Valley  Falls  aforesaid,  or  made  by  the  party 
of  the  first  part,  or  said  firm  of  Lape  &  Dunlop,  and  for  the  pay- 
ment of  which  said  Charles  Lape  may  be  liable  either  absolutely  or 
contingently ;  provided,  however,  that  the  aggregate  amount  due  or 
unpaid  upon  the  said  several  notes,  drafts,  bills  of  exchange  and 
negotiable  instruments,  together  with  the  amount  of  the  costs  and 
expenses  of  drawing  and  preparing  the  assignment,  shall  not  exceed 
one-third  in  value  of  the  estate  hereby  assigned,  after  deducting  the 
salaries  and  wages  of  employes  hereinbefore  named,  and  the  costs 
and  expenses  of  executing  this  trust.     *    *    * 

"  Fifth.  To  pay  and  discharge  in  full,  if  the  residue  of  said  pro- 
ceeds is  sufficient  for  that  purpose,  all  the  debts  and  liabilities  now 
due,  or  to  grow  due,  from  the  said  party  of  the  first  part,  with  inter- 
est thereon,  without  any  priority  or  preference  whatsoever,  and  if  the 
residue  of  said  proceeds  shall  not  be  sufficient  to  pay  the  said  debts 
and  liabilities  and  interest  in  full,  then  to  apply  the  said  residue  of 
said  proceeds  to  the  payment  of  said  debts  and  liabilities  ratably  and 
in  proportion  to  the  amount  thereof  respectively. 

"  Sixth.  After  the  payment  of  all  the  said  debts  and  liabilities  in 
full,  if  there  should  be  any  remainder  or  residue  of  said  property  or 
proceeds,  to  repay  and  return  the  same  to  the  said  party  of  the  first 
part,  his  executors,  administrators  or  assigns." 

This  proceeding  was  commenced  in  the  County  Court  of  Bens- 
App.  Div.— Vol.  LIX.        49 
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selaer  coanty  for  an  accoanting  by  the  assignee  of  the  assigned 
estate  of  Thomas  Lape.  The  court  found  that  there  remained  in  the 
hands  of  the  assignee  applicable  to  the  payment  of  the  preferred 
and  general  creditors  of  the  assignor  the  sum  of  $9,601.27.  The 
decree  provides  in  detail  for  the  payment  of  one-third  of  this 
amount  upon  the  preferred  claims  mentioned  in  the  4th  paragraph 
of  the  assignment.  The  remaining  two-thirds  of  said  amount,  being 
the  sum  of  $6,400.85,  the  decree  provides  should  be  paid  and  dis- 
tributed among  the  individual  creditors  (including  the  Union 
National  Bank  of  Troy)  of  the  said  Thomas  Lape  to  the  exclusion  of 
the  creditors  of  Lape  &  Dunlop.  D.  Powers  &  Sons,  the  National 
Bank  of  Troy  and  others  remain  creditors  of  the  firm  of  Lape  & 
Dunlop  after  the  application  of  the  proceeds  of  the  assigned  estate 
of  the  firm,  and  the  application  of  the  amount  decreed  to  be  paid 
under  the  4th  paragraph  of  the  assignment  of  Thomas  Lape.  The 
claims  of  individual  creditors  of  Thomas  Lape  amount  to  more  than 
the  $6,400.85  remaining  in  the  hands  of  the  said  assignee.  This  is 
an  appeal  by  D.  Powers  &  Sons  and  the  National  Bank  of  Troy  from 
the  said  decree  which  was  entered  in  the  Kensselaer  county  clerk'a 
office  on  the  20th  day  of  July,  1900,  so  far  as  the  same  provides  for 
the  distribution  of  said  $6,400.85  among  the  individual  creditors  of 
said  Thomas  Lape,  to  the  exclusion  of  said  firm  creditors.  No  appeal 
has  been  taken  from  any  other  part  of  said  decree,  or  by  any  of  the 
other  parties  to  the  proceeding. 

Henry  J.  Spech^  for  Bank  of  D.  Powers  &  Sons,  appellant. 

Benjcmiin  E,  De  Chroot^  for  the  National  Bank  of  Troy,  appellant. 

James  S,  Wheder^    for  the    Union    National  Bank   of  Troy, 
respondent. 

Chase,  J. : 

The  assignor,  by  the  '5th  paragraph  of  the  assignment,  expressly 
provides  for  the  pro  rata  payment  of  individual  and  partnership 
debts  and  liabilities  out  of  the  assigned  estate.  {Smith  v.  Penne^ 
17  N.  Y.  St.  Eepr.  226 ;  S.  C,  121  N.  T.  376 ;  MiUs  v.  Park^ 
Jvwrst,  30  N.  Y.  St.  Eepr.  138 ;  S.  C,  126  N.  Y.  89 ;  Booss  v. 
MaHony  129  id.  536.) 
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This  paragraph  of  the  assignment  not  only  directs  payment  of 
"all  the  debts  and  liabilities  now  due  or  to  grow  due"  from  the 
assignor,  but  directs  their  payment  "  without  any  priority  or  pref- 
erence whatsoever."  That  the  assignor  intended  to  include  in  this 
paragraph  of  the  assignment  the  debts  and  liabilities  of  the  iirm  of 
Lape  &  Dunlop  is  further  shown  by  his  providing  in  the  6th  para- 
graph of  the  assignment  that  after  the  payment  of  the  said  debts 
and  liabilities  the  assignee  should  return  to  the  assignor  any  proceeds 
of  the  assigned  property  remaining  in  his  hands.  It  is  not  claimed 
that  the  assignor  intended  to  exclude  firm  creditors  from  all  benefit 
imder  the  assignment.  By  section  30  of  the  General  Assignment 
Law  (Laws  of  1877,  chap.  466,  amd.  by  chap.  503  of  the  Laws  of 
1887)  it  is  provided  that  in  all  general  assignments  of  the  estates  of 
debtors  for  the  benefit  of  creditors  hereafter  made,  any  preference  cre- 
ated therein  shall  not  be  valid  except  to  the  amount  of  one-third  in 
value  of  the  assigned  estate.  It  is  claimed  by  the  individual  credit- 
ors of  the  assignor  that  as  paragraph  4  of  the  assignment  provided 
preferences  to  the  extent  of  one-third  of  the  assigned  estate,  the 
power  of  the  assignor  over  the  assigned  estate  had  ceased,  and  that 
his  direction  to  the  assignee  to  pay  the  balance  remaining  in  his 
hands  upon  the  debts  and  liabilities  of  the  assignor,  including  part- 
nership debts  and  liabilities,  is  void. 

In  the  distribution  of  the  estates  of  debtors,  where  there  is  no 
lawful  direction  by  the  assignor  in  regard  to  the  same,  partnership 
creditors  are  entitled  to  be  first  paid  out  of  the  partnership  property, 
and  individual  creditors  out  of  individual  property.  In  the  absence 
of  express  directions  by  the  assignor,  it  is  presumed  that  he  intended 
a  distribution  of  the  estate  according  to  recognized  equitable  rules. 
Partnership  assets  constitute  a  trust  fund  for  the  benefit  of  partner- 
ship creditors.  It  is  well  settled  that  an  insolvent  firm  has  no  right 
to  use  its  assets  for  the  benefit  of  the  individual  members  of  the 
firm.  The  members  of  a  firm  having  indebtedness  that  they  are 
unable  to  pay  in  full  are  guilty  of  a  fraud  upon  their  creditors  if 
they  authorize  or  assent  to  the  property  of  the  firm  being  used  or 
applied  to  the  payment  of  a  creditor  of  an  individual  member  of  the 
firm.  Such  application  of  the  partnership  property  would  be  a 
]>ayment  of  an  indebtedness  that  the  firm  and  the  individual  mem- 
bers of  the  firm,  other  than  the  one  owing  the  indebtedness,  was 
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neither  bound  in  law  nor  in  equity  to  pay.  The  individual  property 
of  a  person  has  never  been  held  to  be  a  trust  fund  for  the  payment 
of  individual  indebtedness,  and  it  is  said  in  the  case  of  Nicholson  v. 
Leavitt  (4  Sandf .  252),  "  We  know  not  that  the  separate  property  of 
a  partner,  even  when  he  is  insolvent,  has  ever  been  considered  as  a 
trust  fund  which,  as  such,  chancery  can  reach  and  administer." 
Each  individual  composing  a  partnership  is  individually  liable  for 
the  partnership  indebtedness.  He  may  appropriate  his  individual 
property  for  tlie  payment  of  the  partnership  debt,  and  his  property 
can  be  seized  by  execution  issued  upon  a  judgment  for  a  partnership 
indebtedness  to  satisfy  the  same.  An  individual  member  of  a  part- 
nership is  not  only  liable  in  law  for  the  indebtedness  of  the  firm,  but 
a  partnership  debt  is  regarded  in  equity  as  both  joint  and  several. 
{Matter  of  Gray^  111  N.  Y.  408.)  The  assignor  has  an  undoubted 
legal  right  to  appropriate  by  general  assignment  his  Individual  estate 
for  the  ratable  payment  of  his  individual  and  partnership  debts. 
{Citizens*  Bank  v.  Williams,  128  N.  Y.  77;  Crook  v.  Rindshopfy 
105  id.  484 ;  Bayer  Whed  Co.  v.  Fielding,  101  id.  504 ;  Becker  v. 
Leonard,  42  Hun,  221.) 

The  Court  of  Appeals,  in  Matter  of  Gray  (111  N.  Y.  408),  uses 
this  language :  '^  But  as  a  partnership  debt  is  regarded  in  equity  as 
both  joint  and  several,  there  is  an  apparent  inconsistency  in  exclud- 
ing in  equity  the  right  of  the  partnership  creditor  to  share  with  the 
separate  creditor,  where,  as  in  this  case,  there  is  no  joint  estate  and 
the  surviving  partner  is  insolvent."  The  object  and  purpose  of  the 
statute  of  1887  is  stated  by  the  Court  of  Appeals  in  the  case  of 
Berger  v.  Yarrelmann  (127  N.  Y.  281)  as  follows :  "  Before  this 
section  was  added  in  1887  to  the  General  Assignment  Act  of  this 
state,  the  practice  which  had  become  so  prevalent  that  it  may  be  said 
to  have  become  a  custom  for  failing  debtors  to  devote  by  general 
assignment  the  whole  or  a  large  part  of  their  estates  to  the  payment 
of  a  few  preferred  creditors,  often  near  relatives,  resulted  in  so  much 
hardship  and  injustice  that  the  section  above  quoted  was  adopted  to 
mitigate  the  evils  arising  from  the  practice."  Although  this  statute 
is  remedial  in  its  nature,  it  is  in  derogation  of  the  common-law  right  of 
an  insolvent  debtor  to  appropriate  his  property  to  the  payment  of  Im 
joint  and  individual  debts,  or  to  one  or  more  of  either  or  both  clafises. 
The  statute,  therefore,  should  only  have  a  liberal  construction  so  far 
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as  is  necessary  to  carry  out  the  remedial  purpose  for  which  it  was 
enacted.  {TompJdna  v.  Hunter^  149  N.  Y.  117.)  This  statute  does 
not  in  terms  prohibit  an  assignor  from  providing  preferences  to  the 
extent  of  one-third  of  the  assigned  estate  and  then  directing  that  the 
residuary  of  his  assigned  estate  be  paidjp*^?  rata  on  his  individual  and 
partnership  debts  and  liabilities.  The  purpose  for  which  the  statute 
was  enacted  does  not  require  that  it  be  construed  as  prohibiting  any 
such  direction.  The  creditors  of  Thomas  Lape  had  no  fixed  interest 
or  lien  upon  his  individual  property.  The  direction  contained  in 
the  assignment  does  not  create  a  legal  preference,  because  both 
classes  of  debts  are  at  law  considered  equal.  Such  direction  by  the 
assignor  is  at  most  a  destruction  of  a  preference  that  might  there- 
after be  created  by  the  application  of  an  equitable  rule.  The  statute 
should  be  construed  without  reference  to  the  equitable  rule  and 
wholly  with  reference  to  the  common-law  right  of  a  debtor  to  prefer 
his  creditors  without  restriction.  I  do  not  think  it  can  be  said  that 
Thomas  Lape  in  and  by  his  assignment  created  a  preference  over 
and  above  the  amount  allowed  by  law.  The  decree  appealed  from 
should  be  modified  so  that  it  will  direct  the  distribution  of  the 
remaining  ixxud^pro  rata  among  the  individual  and  firm  creditors  of 
the  assignor,  with  costs  to  the  appellants  payable  out  of  the  fund 
before  distribution. 

All  concurred,  except  Kbllogo,  J.,  dissenting  in  an  opinion. 

Kellogg,  J.  (dissenting) : 

The  4th  clause  of  the  written  assignment  of  Thomas  Lape, 
fairly  construed,  has  reference  only  to  the  promissory  notes  "  made 
or  endorsed  "  by  Thomas  Lape,  the  assignor. 

The  5th  clause  refers  only  to  the  individual  indebtedness  of  the 
assignor. 

If  the  assignment  should  be  otherwise  construed  and  made  to 
include  copartnership  debts,  then  the  creditors  of  the  copartnership 
are  preferred  to  the  individual  creditors  of  the  assignor.  They  take 
all  the  copartnership  assets  to  the  exclusion  of  the  individual  creditor 
and  then  share  equally  in  the  assets  of  the  individual  assignor.  At 
common  law  this  was  permissible  and  solely  on  the  ground  that  the 
assignor  had  a  right  to  prefer  one  creditor  over  another,  disregard- 
ing all  equitable  rules.     It  was  only  by  the  voluntary  exercise  of 
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that  common-law  right  that  this  coald  be  done.  By  the  exercise  of 
this  preferential  power  the  individual  creditor  might  be  stripped  of 
all  individual  assets  which  by  the  rules  of  equity  he  was  entitled  to. 
This  power  to  prefer  was,  by  the  law  of  1887  (Chap.  503),  limited  to 
one-third  of  the  estate  ;  as  to  the  remainder  the  assignor  was  made 
powerless  to  defeat  the  existing  laws  as  to  equitable  distribution. 
Any  different  construction  would  work  great  hardship  to  the  indi- 
vidual creditor.  If  the  individual  creditor  could  be  permitted  to 
share  with  the  copartnership  creditor  it  would  be  different,  but  in 
favor  of  the  copartnership  creditor  the  equitable  rule  prevails  and 
copartnership  property  must  go  to  pay  copartnership  debts.  The 
equitable  rule  that  individual  property  shall  go  to  pay  individual 
debts  IB  well  understood  and  the  trading  world  acts  upon  it  in  its 
dealings  with  the  individual.  This  rule  could  not  be  defeated  except 
by  the  debtor  himself,  and  his  power  to  defeat  it  as  curtailed  by  the 
act  of  1887  leaves  the  rule  in  force,  as  it  properly  and  equitably 
should  be,  as  to  that  portion  of  the  assets  of  the  individual  set  free 
from  the  debtor's  power  to  determine  to  what  creditors  it  should  go. 

Decree  modified  as  per  opinion,  and  as  so  modified  affirmed,  with 
costs  to  appellant  payable  out  of  the  fund.     Order  to  be  settled  by 

■  

Chase,  J. 


Theodobb  F.  Lozieb,  Appellant,  v.  The  Saratoga  Oas,  Electbio 

Light  and  Power  Company,  Bespondent. 

Theodobe  F.  Lozieb,  Appellant,  v,  Patbiok  F.  Koohan, 

Kespondent. 

Corporation — wTuU  U  not  a  rtfusal  or  neglect  to  exhibit  its  Uock  hook. 

A  statement  made  by  an  employee  of  a  corporation  in  charge  of  its  office  to  the 
agent  of  a  stockholder  who  applied  at  that  office  for  liberty  to  inspect  the  stock 
book  of  the  corporation,  that  he  could  examine  the  book  at  the  office  of  the 
president  of  the  corporation,  which  was  only  a  short  distance  from  its  office, 
does  not  constitute  a  refusal  or  a  neglect  to  exhibit  the  stock  book  within  the 
meaning  of  section  29  of  the  Stock  Corporation  Law,  imposing  a  penalty  for 
such  a  neglect  or  refusal. 

Appeal  by  the  plaintiff,  Theodore  F.  Lozier,  from  two  several 
judgments  of  the  Supreme  Court  in  favor  of  the  defendant  in  each 
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of  the  above-entitled  actions,  entered  in  the  office  of  the  clerk  of  the 
county  of  Saratoga  on  the  18th  day  of  April,  1900,  upon  the  dismissal 
of  the  complaint  in  each  action  by  direction  of  the  court,  after  a  trial 
at  the  Saratoga  Trial  Term,  and  also  from  an  order  in  each  of  the 
above-entitled  actions  entered  in  said  clerk's  office  granting  an  extra 
allowance  of  thirty  dollars. 

Patrick  F.  Koohan  is  an  employee  of  the  Saratoga  Gas,  Electric 
light  and  Power  Company  in  charge  of  its  office  at  338  Broadway, 
Saratoga  Springs.  Upon  three  several  occasions  James  F.  Swan- 
ick,  with  a  power  of  attorney  from  the  plaintiff,  who  is  a  stock- 
holder in  the  said  corporation,  applied  at  said  office  for  liberty  to 
inspect  its  stock  book.  Upon  each  of  these  occasions  he  was  told 
that  he  could  see  the  stock  book  at  the  law  office  of  Mr.  Brackett, 
the  president,  where  it  then  was.  It  further  appears  that  at  least 
upon  one  of  these  occasions  he  went  to  the  office  of  the  president 
and  was  shown  the  stock  book  and  was  allowed  to  and  did  take 
copies  therefrom.  Thereupon  he  brought  two  actions,  one  against 
the  corporation  and  one  against  the  employee,  to  recover  penalties. 
At  the  trial  in  each  action  the  complaint  was  dismissed  and  an  order 
for  an  extra  allowance  of  thirty  dollars  granted. 

James  F.  Swanioky  for  the  appellant. 

Walter  P.  BuUer  and  Charles  S.  Zester,  for  the  respondents. 

Smith,  J. : 

These  actions  were  brought  under  section  29  of  the  Stock  Corpo- 
ration Law  (Laws  of  1890,  chap.  564,  as  amd.  by  Laws  of  1892,  chap. 
688),  which  reads  as  follows  : 

"  Every  stock  corporation  shall  keep  at  its  office,  correct  books  of 
account  of  all  its  business  and  transactions,  and  a  book  to  be  known 
as  the  stock-book,  containing  the  names,  alphabetically  arranged,  of 
all  persons  who  are  stockholders  of  the  corporation,  showing  their 
places  of  residence,  the  number  of  shares  of  stock  held  by  them 
respectively,  the  time  when  they  respectively  became  the  owners 
thereof  and  the  amount  paid  thereon.  The  stock-book  of  every 
such  corporation  shall  be  open  daily,  during  business  hours,  for  the 
inspection  of  its  stockholders  and  judgment  creditors  who  may  make 
extracts  therefrom.     *    *    *    Every  corporation  that  shall  neglect 
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or  refuse  to  keep  or  canse  to  be  kept  such  books,  or  to  keep  any 
book  open  for  inspection  as  lierein  required,  shall  forfeit  to  the  peo- 
ple the  sum  of  fifty  dollars  for  every  day  it  shall  so  n^lect  or  refuse, 
if  any  officer  or  agent  of  any  such  corporation  shall  willfully  neglect 
or  refuse  to  make  any  proper  entry  in  such  book  or  books,  or  shall 
neglect  or  refuse  to  exhibit  the  same,  or  allow  them  to  be  inspected 
and  extracts  taken  therefrom  as  provided  in  this  section,  the  cor- 
poration and  such  officer  or  agent  shall  each  forfeit  and  pay  to  the 
party  injured  a  penalty  of  fifty  dollars  for  every  such  neglect  or 
refusal  and  all  damages  resulting  to  him  therefrom." 

It  will  be  noticed  that  under  this  section  there  are  two  classes  of 
penalties  contemplated.     One  is  a  penalty  for  failing  to  keep  in  the 
office  of  the  corporation  certain  books,  including  a  stock  book  con- 
taining the  names,  alphabetically  arranged,  of  all  persons  who  are 
stockholders  of  the  corporation,  showing  their  place  of  residence 
and  other  matters.     For  the  failure  to  keep  or  cause  to  be  kept  such 
books,  the  corporation  is  made  liable  for  a  penalty  which  is  given 
not  to  an  individual  stockholder  but  to  the  People.    These  actions, 
however,  are  brought  for  the  other  class  of  penalties,  to  wit,  for  the 
refusal  of  the  corporation,  through  its  officer  or  agent,  to  exhibit  the 
stock  book  and  allow  it  to  be  inspected  and  extracts  taken  therefrom. 
We  have  no  doubt  from  a  reading  of  the  statute  that  such  a  penalty 
is  only  incurred  by  a  willful  refusal  or  neglect.     This  reading  of  the 
statute  is  not  only  justified  by  well-settled  rules  governing  the  con- 
struction of  penal  statutes,  but  by  reasonable  inference.     Not  only 
the  corporation  but  also  the  agent  or  employee  is  made  liable  for  the 
penalty.     It  clearly  could  not  have  been  intended  that  this  servant 
of  the  corporation  should  be  made  liable  for  a  penalty  for  failing  to 
do  what  it  was  not  within  his  power  to  do.     The  plaintiffs  agent 
was  told  in  response  to  his  demand  that  the  book  was  not  at  that 
office,  but  that  he  was  at  liberty  to  examine  the  same  at  the  office  of 
the  president  of  the  corporation,  only  a  short  distance  from  the  main 
office  of  the  corporation.     This  action  constitutes  neither  a  refusal 
nor  a  neglect  to  exhibit  the  book  within  the  meaning  of  the  statute 
subjecting  the  defendants  to  a  penalty. 

We  can  find  no  justification  whatever  for  the  orders  granting  to 
the  defendants  an  extra  allowance.  The  cases  were  neither  difficult 
nor  extraordinary  in  any  sense  of  the  terms.     Those  orders  must, 
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therefore,  be  reversed  and  judgment  otherwise  affirmed,  with  costs 
of  these  appeals  to  the  respondents. 

All  conenrred. 

Judgments  nnanimously  affirmed,  with  costs.     Order  for  extra 
allowance  reversed,  without  costs. 


In  the  Matter  of  the  Application  of  Alice  A.  Brown  Haworth  for 
an  Order  Modifying  a  Decree  of  Divorce  in  an  Action  in  which 
Clay  Brown  was  Plaintiff  and  Alice  A.  Brown,  Defendant. 

Clay  Brown,  Appellant ;  Alice  A.  Brown  Haworth,  Respondent. 

Judgment  for  aiwree —  if  entered  btfore  1895  it  cannot  be  amended  as  to  the  custody 

of  a  child —  a  motion  far  that  purpose,  uhere  made. 

The  court  has  no  power  to  modify  a  Judgment  of  absolute  divorce  entered  in 
November,  1894,  which  awarded  the  custody  of  a  child  of  the  marriage  to  the 
plaintiff,  by  giving  the  custody  of  such  child  to  the  defendant,  as  section  1771 
of  the  Code  of  Civil  Procedure,  as  amended  in  1895.  giving  the  court  authority 
to  modify  such  a  judgment,  is  applicable  only  to  judgments  rendered  after  the 
amendment  went  into  effect. 

Bemble,  that  a  motion  to  modify  such  a  judgment  is  governed  by  section  769  of 
the  Code  of  Civil  Procedure,  and  cannot  be  made  in  a  county  which  is  not  in 
the  same  judicial  district  as  the  county  in  which  the  venue  was  laid  or  the  decree 
was  entered  and  which  does  not  adjoin  such  county. 

Appbal  by  Clay  Brown  from  an  order  of  the  Supreme  Court 
made  at  the  Erie  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Cortland  on  the  3d  day  of  January,  1900,  directing 
the  reference  of  an  application  made  by  Alice  A.  Brown  Haworth 
for  an  order  modifying  a  decree  of  divorce ;  also  from  an  order  made 
at  the  Erie  Special  Term  and  entered  in  the  aforesaid  clerk's  office 
on  the  lith  day  of  December,  1899,  nunc  pro  time  as  of  the  20th  day 
of  January,  1899,  directing  that  the  order  entered  in  said  clerk's  office 
on  the  18th  day  of  July,  1899,  penpitting  Alice  A.  Brown  Haworth 
to  apply  for  the  modification  of  the  decree  and  the  affidavits  on 
which  the  same  was  made  be  filed  in  said  clerk's  office  nunc  pro  tunc 
as  of  the  20th  day  of  July,  1899 ;  and  also  from  an  order,  made  at 
the  Erie  Special  Term  and  entered  in  said  clerk's  office  on  the 
App.  Div.— Vol.  LIX.        50 


394  MATTER  OF  HAWORTH. 

Third  DsPABTMEirr,  Mabch  Tbiuc,  1901.  [YoL  59. 

24th  day  of  May,  1900,  denying  the  plaintiflPs  motion  to  vacate 
the  order  of  reference  theretofore  granted  and  resettling  such  order. 

Lewis  Boutariy  MUey  CJumiplvn  and  Irvi/ng  S,  Palmer^  for  the 
appellant. 

George  N.  Bander^  for  the  respondent. 

Kellooo,  J. : 

An  action  for  divorce  absolute  on  statutory  grounds  was  brought 
by  Clay  Brown  against  the  applicant  here,  Alice  A.  Brown.  The 
venue  was  laid  in  Cortland  county  where  plaintiff  resided  and  still 
resides.  The  final  judgment  therein  and  decree  of  divorce  was 
entered  in  Cortland  county  in  November,  1894.  The  decree  of 
divorce  awarded  the  custody  of  the  child  to  plaintiff,  Clay  Brown. 
This  application  is  made  to  modify  that  decree  and  give  the  custody 
of  the  child  to  the  defendant  in  that  action,  Alice  A.  Brown,  now, 
by  subsequent  marriage,  Alice  A.  Brown  Haworth. 

Counsel  for  the  applicant  claims  that  section  1771  of  the  Code  of 
Civil  Procedure  authorizes  this  application ;  in  this  we  think  he  is 
in  error.    This  section  of  the  Code  before  its  amendment  in  1895 
did  not  authorize  such  an  application  after  the  entry  of  the  final 
decree.    That  the  section  as  amended  giving  authority  to  the  court 
to  so  modify  a  final  judgment  is  not  retroactive  and  is  applicable 
only  to  judgments  rendered  after  the  amended  act  went  into  effect, 
is  distinctly  held  in  Walker  v.  WaOcer  (165  N.  Y.  77).    That  was  an 
application  to  increase  the  alimony  fixed  in  the  final  judgment. 
The  power  in  the  court  to  fix  alimony  and  determine  the  custody  of 
children  of  the  marriage  and  have  the  final  decree  express  its  deter- 
mination was  declared  by  this  section  1771  before  amendment,  but  no 
power  was  given  to  thereafter  modify  the  same  in  either  respect.    And 
WaLTcer  v.  WalkeT  {supra)  disposes  of  all  arguments  based  upon  the 
inherent  power  of  the  Supreme  Court  over  its  decrees  in  such  cases. 
I  see  no  distinction  between  the  exercise  of  power  in  disposing  of  the 
custody  of  a  child  and  the  power  to  provide  for  its  maintenance  or 
the  maintenance  to  the  wife.    It  is  the  duty  of  the  court  to  determine, 
both  by  final  decree  or  by  other  orders  made  before  the  final  decree. 
The  judgment  in  this  case  was  entered  before  the  amended  section 
1771  went  into  effect,  and  hence  the  application  to  modify  the 
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decree  in  respect  to  the  custody  of  the  child  cannot  stand  on  that 
amendment. 

If  the  application  could  be  entertained  on  any  grounds,  the 
motion  to  modify  the  decree  made  in  Erie  county  was  improperly 
entertained  over  the  objection  of  counsel  representing  the  plaintiff 
in  that  action.  Erie  county  is  not  in  the  judicial  district  in  which 
the  venue  was  laid  or  the  decree  was  entered,  nor  does  it  adjoin 
Cortland  county.  I  think  section  769  must  govern  all  applications 
of  this  nature. 

The  orders  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements. 

All  concurred,  except  Chase,  J.,  not  sitting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Lizzie  J.  Hale,  Respondent,  v.  Wayside  Knitting  Company, 

Appellant. 

Negligence — ir^ury  frcm  ikefaXtxng  of  a  pile  of  incomplete  garmente  placed  heJUnd 

ths  chair  of  an  employee  operating  a  eewing  machine. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
-while  in  the  employ  of  the  defendant,  it  appeared  that  the  plaintiff  operated  one 
of  several  sewing  machines  which  stood  upon  a  long  table;  that  it  was  the  duty 
of  one  of  the  defendant's  employees,  who  was  about  seventeen  years  old,  to  put 
bundles  of  unfinished  garments  at  a  place  from  which  they  could  be  con- 
veniently taken  by  those  working  at  the  table;  that  on  the  day  of  the  accident 
this  boy  built  on  the  floor  behind  the  plaintiff's  chair  a  pile  of  material  six  feet 
square  and  six  or  seven  feet  high,  and  that  the  pile  finally  tumbled  over 
forcing  the  plaintiff's  face  down  upon  her  machine  and  causing  her  to  sustain 

* 

injuries.  It  further  appeared  that  the  boy  was  about  two  hours  building  the 
pile,  during  all  of  which  time  the  plaintiff  saw  what  he  was  doing;  that  he 
could  have  erected  the  pile  so  far  behind  the  plaintiff  that  it  would  not  strike 
her  if  it  did  fall,  or  have  built  it  wider  on  the  bottom  and  have  thus  diminished 
its  height. 
Held,  that  in  the  work  of  placing  and  erecting  the  pile  of  material,  the  boy  was  a 
fellow-servant  of  the  plaintiff,  and  that  the  defendant  was  not  liable  for  his  act 
in  making  unsafe  the  place  furnished  to  the  plaintiff  in  which  to  do  her  work. 

Appeal  by  the  defendant,  the  Wayside  Knitting  Company,  from 
s  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Eensselaer  on  the  5th 
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day  of  October,  1900,  upon  the  verdict  of  a  jury  for  $5,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  5th  day  of  Octo- 
ber, 1900,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

The  work  which  this  plaintiff  was  required  to  perform  by  the 
defendant  was  to  sew  up  certain  seams  on  shirts  and  drawers  in 
process  of  manufacture.  She  did  this  by  a  sewing  machine.  The 
place  in  which  she  was  required  to  work  was  a  large  room,  in  which 
was  a  long  table,  and  upon  which,  on  either  side,  were  fastened  the 
sewing  machines^  run  by  power  taken  from  a  line  shaft. 

Several  other  employees  worked  at  this  same  table,  and  each  was 
seated  in  a  chair  by  the  table  in  front  of  the  machine  at  which  she 
worked.     Each  article  upon  which  these  seams  were  to  be  sewed 
was  cut  in  forms  ready  to  be  sewed  together,  and  folded  up,  and 
about  twelve  of  these  were  tied  into  one  bundle,  each  bundle  weigh- 
ing about  eight  pounds.     It  was  the  duty  of  the  witness  Marks, 
another  employee  of  the  defendant,  who  was  then  about  seventeen 
years  old,  to  go  and  get  these  bundles  and  pile  them  up  in  some 
place  contiguous  and  convenient  to  those  working  at  this  table,  and 
each  girl  was  required  to  get  for  herself  from  such  pile  the  material 
as  fast  as  she  needed  it  to  work  upon.     The  plaintiff  had  worked 
for  the  defendant  at  this  work  about  two  years,  and  Marks  had 
worked  at  getting  and  piling  up  these  bundles  about  six  montha 
prior  to  the  accident.     Back  of  the  plaintiff's  chair, there  was  an 
open  space  on  the  floor,  in  which  Marks,  after  dinner,  on  January 
8,  1899,  began  to  pile  up  such  bundles  for  those  working  at  thi& 
table.     He  piled  them  up  in  rows  about  six  feet  long  on  the  floor, 
and  enough  rows  to  cover  about  six  feet  measured  the  other  way, 
thus  starting  a  pile  about  six  feet  square.     This  pile  he  built  up  in 
this  way,  one  row  on  top  of  another.     The  space  which  he  left 
between  the  pile  and  the  chair  in  which  the  plaintiff  sat  at  her  work 
was  large  enough  for  him  to  walk  through.     Just  how  wide  it  was 
does  not  appear,  but,  as  the  pile  grew  in  height,  Marks  placed  a 
chair  in  such  passageway,  and,  standing  on  it,  reached  across  the 
pile  in  placing  the  bundles  on  it.     From  the  chair,  as  the  height 
increased,  he  got  up  on  top  of  the  pile,  and  so  continued  to  take  np 
and  place  the  bundles  until  the  pile  was  six  or  seven  feet  high.    He 
was  about  two  hours  at  this  work,  and  during  all  that  time  the  plain- 
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tiff  was  at  work  in  her  chair  and  saw  j.Qst  what  Marks  was  doing 
and  the  height  to  which  he  was  extending  the  pile.  Finally,  as 
Marks  got  down  from  the  pile  onto  the  chair  and  thence  onto  the 
floor,  just  as  he  turned  to  go  from  the  pile  it  toppled  over,  some 
three  or  four  rows  of  it,  on  the  side  towards  him  and  the  plaintiff, 
and  some  of  it  striking  the  plaintiff  on  the  back  and  head  as  she  sat 
in  her  chair,  forced  her  face  down  upon  the  machine,  and  the  back 
of  the  needle  bar  struck  her  three  sharp  blows  in  the  face  before  she 
could  stop  its  running  or  get  away  from  it.  By  this  injury  she  claims 
very  serious  nervous  complications  have  been  caused,  which  have 
permanently  impaired  her  health  and  caused  her  much  damage. 

She  brought  this  action  to  recover  for  the  damage  so  sustained, 
and  at  tlie  trial  the  jury  rendered  a  verdict  in  her  favor  for  $5,000. 
From  the  judgment  entered  upon  such  verdict,  and  the  order  deny- 
ing a  new  trial,  this  appeal  is  taken. 

U.  D.  Bailey,  for  the  appellant. 

G.  B.  Wellington,  for  the  respondent. 

Pabkeb,  p.  J. : 

From  the  conceded  facts  in  this  case  it  is  very  clear  that  the  place 
which  the  defendant  furnished  to  the  plaintiff,  in  which  to  sit  and 
run  her  sewing  machine,  was  in  all  respects  a  safe  one,  except  in  so 
far  as  the  pile  of  goods  which  Marks  placed  behind  her  rendered 
it  unsafe. 

And  the  only  negligence  that  can  be  charged,  as  the  cause  of  her 
injury,  is  the  erection  of  that  pile  at  the  place  and  in  the  manner 
in  which  Marks  placed  and  erected  it. 

It  seems  equally  clear  that  Marks,  in  the  work  of  so  placing  and 
erecting  that  pile,  was  a  fellow-servant  of  the  plaintiff  —  indeed  the 
trial  judge  so  charged,  without  exception  on  the  part  of  the  plaintiff 
—  and  unless  there  is  something  in  this  case  to  except  it  from  the 
general  rule,  this  defendant  is  not  liable  for  an  injury  resulting 
therefrom. 

As  a  general  rule,  the  master  is  not  responsible  to  a  servant  for  an 
injury  caused  by  the  negligent  manner  in  which  a  co-servant  per- 
forms his  work.  (Keenam,  v.  New  York,  Lake  Erie  <fe  Western  R.  R. 
Co.,  145  N.  Y.  190, 196 ;  Sherman  v.  Rochester  <&  Syraouae  R.  R. 
Co,,  17  id.  153.) 
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At  the  time  of  this  accident  Marks  was  employed  to  bring  the 
goods  and  pile  them  in  some  convenient  place,  from  which  the  girls 
at  work  at  that  table  could  easily  procure  them.  It  was  a  very 
simple  matter.  There  seems  to  have  been  ample  space  in  the  rear 
of  the  plaintiffs  seat  for  a  pile  to  have  been  erected  so  far  behind 
her  that  in  no  event  could  it  hit  her  if  it  did  fall  over.  And  also^ 
it  is  very  evident  that  it  was  by  no  means  necessary  to  build  the 
pile  as  high  as  six  or  seven  feet.  There  was  abundant  space  to 
baild  it  wider  on  the  bottom  and  thus  diminish  its  height.  Every 
means  was  afforded  Marks  to  have  so  placed  that  pile  that  he  would 
have  fully  accomplished  the  purpose  of  his  work  and  at  the  same 
time  have  avoided  any  possible  injury  to  others.  A  change  of  a 
foot  or  two  in  its  location,  or  a  slight  increase  in  its  length  and 
breadth,  would  have  made  it  safe  beyond  all  apprehension.  With 
every  facility  at  his  hand  to  perform  so  simple  a  duty  in  a  safe 
manner,  there  was  no  reason  why  the  defendant  should  apprehend 
any  damage  from  its  performance.  Hence  it  cannot  be  fairly 
claimed  that  the  defendant  has  violated  the  rule  that  requires  the 
master  to  furnish  a  reasonably  safe  place  in  which  to  perform  his. 
work.  Clearly  the  place  was  perfectly  safe  had  not  Marks  care- 
lessly and  in  utter  disregard  of  the  conveniences  which  the  defend- 
ant had  furnished,  made  it  unsafe.  To  such  a  condition  that  rule 
does  not  apply.  {Bailey  v.  Delaware  cfe  Hudson  Canal  Co,^  27 
App.  Div.  305 ;  Hogan  v.  Smithy  125  N.  Y.  774 ;  CuUen  v.  iW- 
ton^  126  id.  1 ;  Perry  v.  Rogers^  157  id.  251.) 

Upon  this  question  the  trial  judge  charged  as  follows :  "  If  you 
find  that  *  *  *  the  defendant  did  not  furnish  a  reasonably 
safe  place  for  the  plaintiff  to  work  in,  that  this  cloth,  this  pile  of 
cloth,  piled  as  it  was,  rendered  her  position  at  the  machine  unsafe, 
or  not  a  reasonably  safe  one,  and  that  through  this  failure  on  the 
part  of  the  defendant,  the  Wayside  Knitting  Company,  and  through 
no  negligence  on  the  part  of  the  plaintiff,  this  pile  of  cloth  fell 
upon  and  injured  plaintiff,  then  I  charge  you  that  plaintiff  can 
recover  against  the  defendant  in  this  action,"  etc.  To  this  charge 
the  defendant  excepted. 

The  following  requests  to  charge  were  also  made  by  the  defend- 
ant :  "  That  Marks  was  not  the  alter  ego  of  the  defendant  in  respect 
to  any  work  done  by  him  as  shown  in  this  case."    AJso^  "  If  thee 
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plaintiff  was  injured,  not  by  reason  of  the  failure  of  defendant  to 
provide  her  with  a  reasonably  safe  place  to  work,  but  by  reason  of  the 
manner  in  which  Marks  piled  up  these  goods,  the  verdict  must  be 
for  the  defendant."  Each  of  these  requests  the  court  refused  to 
charge  and  the  defendant  excepted. 

Heading  these  instructions  and  requests  together,  it  is  clear  that 
the  court  instructed  the  jury  that  if  the  erection  of  the  pile  rendered 
the  plaintiff^s  position  at  the  machine  unsafe,  it  was  negligence  on 
the  part  of  defendant  for  which  she  could  recover. 

So  the  case  has  been  decided  upon  one  of  two  theories  —  either 
that  the  defendant  is  liable  for  the  negligent  act  of  Marks  in  per- 
forming his  work  as  a  co-servant  of  the  plaintiff,  or  else  tliat  the 
defendant  is  liable  for  not  furnishing  a  reasonably  safe  place  for  the 
plaintiff  to  work  in,  although  such  place  was  made  unsafe  solely 
through  the  careless  act  of  a  co-servant,  and  his  negligent  omission 
to  avail  himself  of  the  means  furnished  him  by  the  defendant  for 
doing  his  work  in  a  different  and  absolutely  safe  manner.  Evidently, 
under  the  cases  above  cited,  neither  of  these  theories  is  correct ; 
and  hence  error  has  been  committed,  for  which  a  new  trial  must  be 
granted. 

For  this  reason,  we  need  not  consider  the  plaintiff's  claim  that 
the  defendant  is  liable  because,  having  notice  that  its  work  was 
being  done  in  a  reckless  and  dangerous  manner,  it  made  no  precau- 
tionary rules  restraining  the  same.  Whether  it  had  such  notice, 
and  whether  the  work  was  so  being  done,  were  questions  not  sub- 
mitted to  the  jury  and  upon  which  it  has  never  passed.  Although 
we  need  not  pass  upon  those  questions  now,  it  may  be  well  to  say 
that  in  this  record  we  find  no  evidence  sustaining  either  proposi- 
tion. But  the  case  was  sent  to  the  jury  entirely  upon  the  theories 
above  stated ;  and  inasmuch  as  we  deem  them  erroneous,  we  must 
for  that  reason  reverse  this  judgment. 

Judgment  reversed  on  the  law  and  the  facts  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  on  the  law  and  facts  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 
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Mbs.  Frank  Leslie,  Plaintiff,  v.  The  Saratoga.  Brewing  Com- 
pany and  Others,  Defendants. 

Daniel  Oapfey,  AppeUant;  Adam  Neidungeb  and  Others, 

Respondents. 

Mortgage  foreclosure  tale — a  bidder  unable  to  pay  down  ten  per  cent  in  cash  excueei, 

although  the  property  toas  resold  for  lees  than  his  bid. 

At  A  mortgage  foreclosure  sale  the  mortgaged  premises  were  struck  down  to  the 
president  of  a  corporation,  the  mortgagor,  who  was  acting  in  its  interest,  for 
$21,600.  He  did  not  have  enough  money  to  pay  the  ten  per  cent  required  by 
the  terms  of  sale,  but  offered  to  give  a  check  or  draft  for  that  amount.  The 
referee,  at  the  instance  of  the  plaintiff*8  attorney,  refused  to  accept  either,  or 
to  adjourn  the  sale  for  a  day,  in  order  to  enable  the  president  of  the  corpora- 
tion to  procure  the  money.  Thereupon  the  latter  offered  to  withdraw  his  bid 
and  to  allow  the  premises  to  be  struck  down  to  a  subsequent  lienor  who  had  bid 
$21,500,  but  the  subsequent  lienor  rejected  the  offer,  saying  that  he  then 
expected  to  purchase  the  premises  at  a  much  lower  figure.  The  premises  were 
then  resold  and  were  struck  down  to  a  third  party  for  $18,700,  the  subsequent 
lienor  having  bid  a  s  ightly  lower  amount. 

A  surplus  was  realized  on  the  resale,  but  notwithstanding  this,  the  court,  upon 
the  motion  of  the  subsequent  lienor,  made  an  order  requiring  the  president  of 
the  mortgagor  to  pay  the  referee  the  difference  between  the  amount  bid  by  him 
and  the  amount  realized  on  the  resale. 

There  was  no  evidence  that  the  president  of  the  mortgagor  did  not  make  the  bid 
in  good  faith,  or  was  not  pecuniarily  responsible,  and  his  attorney  swore  that 
it  was  a  frequent  practice  in  the  county  in  which  the  sale  was  had  to  give  the 
bidder  time  in  which  to  procure  the  ten  per  cent. 

Held,  that  the  order  should  be  reversed; 

That  the  circumstances  did  not  require  the  court  to  enforce  so  severe  a  forfeiture 
against  the  president  of  the  corporation  for  the  sole  benefit  of  the  subsequent 
lienor. 

Chase,  J.,  dissented. 

Appeal  by  the  defendant,  Daniel  Gaffey,  from  an  order  of  the 
Supreme  Court,  made  at  the  Saratoga  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Saratoga  on  the  17th  day  of 
May,  1900,  directing  him  to  pay  to  the  referee  who  made  a  sale  pur- 
suant to  a  judgment  of  foreclosure  in  the  action  a  sum  of  money 
bid  by  him  upon  such  sale. 

John  T.  Norton^  for  Daniel  Gaffey,  appellant 

Ja/mea  MacGregor  Smith  and  J,  Newton  FierOy  for  ^eidUnger  & 
Sons,  respondents. 

Fletcher  W,  BaUerekaUy  for  Balthaser  Baker,  resxwndent. 
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Pi£R  Curiam  : 

By  the  bid  which  the  appellant,  Daniel  Gaffey,  made,  he  offered 
to  purchase  the  mortgaged  premises  at  the  price  of  $21,600,  and, 
although  the  referee  accepted  that  offer,  it  was  not  a  contract  which 
the  court  was  obligated  to  complete  or  enforce.  If  to  the  court  it 
appeared  that  justice  to  any  of  the  parties  interested  required  it,  the 
sale,  even  though  GafEey  had  paid  the  ten  per  cent  required,  might 
have  been  vacated  and  a  new  one  ordered. 

The  circumstances  under  which  Gaffey  made  the  bid  in  question 
do  not  indicate  any  intent  on  his  part  to  trifle  with  the  court.  He 
bid  $21,600,  and  he  swears  that,  in  his  judgment,  the  premises  were 
worth  more  than  that  sum.  We  do  not  discover  in  the  record  that 
such  statement  is  anywhere  contradicted.  Neidlinger  &  Sons,  who, 
as  subsequent  lienors  to  the  mortgage  being  foreclosed,  claimed  to 
be  entitled  to  all  the  surplus  the  premises  would  produce,  bid 
$21,500,  but  allowed  them  to  be  struck  off  to  Gaffey  at  his  bid  of 
$100  more.  The  sale  was  had  in  the  village  of  Saratoga  Springs, 
and  Gaffey  resided  in  the  city  of  Troy.  It  seems  that  he  had  not  with 
him  money  sufficient  to  pay  the  ten  per  cent  required  by  the  terms  of 
sale  to  be  then  paid  down,  but  he  offered  to  give  his  own  check  for 
the  same  or  a  draft  upon  his  father  for  that  amount.  At  the  instance 
of  the  plaintiff's  attorney  the  referee  refused  to  accept  either,  and 
demanded  cash  or  such  paper  as  the  plaintiff's  attorney  would 
approve. 

It  does  not  appear  that  Gaffey  was  not  pecuniarily  responsible  for 
that  amount,  nor  that  his  check,  if  given,  would  not  have  been  paid. 
He  also  asked  that  the  sale  be  adjourned  one  day  that  he  might  pro- 
cure the  ten  per  cent,  which  was  also  denied.  Upon  it  appearing 
tliat  Gaffey  was  not  then  in  a  condition  to  pay  the  ten  per  cent  the 
referee  at  once  called  the  bidders  back  and  again  put  the  premises 
up  for  sale.  It  appears  that  all  who  were  present  when  the  premises 
were  struck  off  to  Gaffey  were  present  at  this  second  sale.  Gaffey 
then  and  there  offered  to  withdraw  his  bid  and  allow  the  premises 
to  be  struck  off  to  Neidlinger  &  Sons  on  their  bid  of  $21,500. 
They,  however,  promptly  refused,  saying  that  they  now  expected  to 
get  the  premises  at  a  much  lower  figure  than  that. 

The  premises  were  thereupon  put  up  and  again  sold,  and  struck 
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ofE  to  John  T.  Norton  for  the  sum  of  $18,700,  the  said  Neid- 
linger  &  Sons  having  bidden  a  snm  slightly  below  that  amount.  On 
the  first  sale,  GafEey,  who  was  the  president  of  the  mortgagor,  was 
bidding  in  its  interest,  and  he  and  Neidlinger  &  Sons  were  the  only 
parties  who  did  bid,  except  the  plaintifiPs  attorney  bid  enough  to 
cover  the  sum  due  upon  the  mortgage  and  for  costs.  The  sum  of 
$18,700,  procured  by  the  referee  upon  the  last  sale,  was  sufficient  to 
pay  all  the  mortgage  debt  and  costs  and  left  a  surplus  in  his  hands 
of  some  $6,607.48. 

McLean,  the  attorney  who  bid  for  and  was  advising  G^fiey,  swears 
that  he  had  attended  many  mortgage  sales  in  that  county,  and  that 
it  was  frequently  the  practice  to  give  time  to  the  bidder  to  procure 
the  ten  per  cent  required  to  be  paid  down ;  and  it  would  seem  that 
his  client,  Gaffey,  had  acted  upon  this  occasion  upon  that  theory. 

The  order  from  which  this  appeal  is  taken  directs  that  Gaffey  pay 
the  difference  between  the  $21,600,  bid  by  him,  and  the  $18,700, 
realized  upon  the  second  sale,  being  the  sum  of  $2,900,  to  the 
referee.  It  is  made  upon  the  motion  of  Neidlinger  &  Sons.  Evi- 
dently, it  is  an  attempt  on  their  part  to  secure  such  sum  as  surplus 
money  arising  upon  the  sale. 

We  are  of  the  opinion  that  the  circumstances  of  this  case,  as 
above  detailed,  do  not  require  the  court  to  enforce  so  severe  a  for- 
feiture against  Gaffey  for  their  sole  benefit.     It  is  plain  that  his 
conduct  has  not,  in  fact,  worked  any  such  injury  to  their  interests. 
They  refused  to  take  the  premises  at  their  own  bid  of  $21,500,  with 
the  avowed  purpose  of  enforcing  from  Gaffey  any  deficiency  that 
should  arise  upon  the  resale.     They  also  objected  to  giving  him  a 
day's  time  to  procure  the  $2,160  and  so  secure  to  the  mortgagor  the 
benefit  of  the  purchase,  but  now  seek  to  procure  the  sum  of  $2,900 
from  him  by  way  of  a  forfeiture  for  not  completing  such  purchase. 
The  contest  is  evidently  between  Gaffey,  representing  the  mortga- 
gor, and  Neidlinger  &  Sons,  its  creditor ;  and,  as  between  them, 
there  is  no  equity  that  requires  the  enforcement  of  such  a  penalty. 
This  conclusion  does  not  in  the  least  sustain  any  willful  attempt  to 
bid  without  intending  to  purchase  or  in  any  manner  to  trifle  or  inter- 
fere with  the  orderly  progress  of  a  judicial  sale.     It  furnishes   no 
precedent  for  any  such  case.    In  our  opinion  this  record  fails  to 
show  that  Gaffey  was  acting  with  any  such  intent.     On  the  contrary. 
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we  believe  he  bid  only  what  he  believed  and  intended  the  mortga- 
gor should  and  would  pay  and  failed  to  perform  only  because  he  did 
not  understand  that  he  must  have  on  hand  in  cash  a  certain  per  cent 
of  the  purchase  price.  His  conduct  was  not  in  contempt  of  the 
court,  nor  did  it  work  any  injury  to  Neidlinger  &  Sons.  Hence  we 
conclude  that  the  order  should  be  reversed. 

All  concurred,  except  Chase,  J.,  dissenting  in  a  memorandum. 

Chase,  J.  (dissenting) : 

So  far  as  appears  in  the  record,  defendant  GaSey  bid  on  the 

property  without  having  made  any  definite  .arrangement  that  would 

justify  a  prudent  man  in  assuming  that  he  could  comply  with  the 

terms  of  sale.     The  talk  he  had  with  his  father  was  indefinite  and 

uncertain.     The  talk  among  the  directors  of  the  brewing  company 

about  GsSej  protecting  their  interests  at  the  sale  does  not  seem  to 

have  been  backed  by  any  plan  for  raising  the  money  to  make  the 

purchase.    The  best  that  can  be  said  of  Gaffey's  position  is  that 

when  he  bid  on  the  property  he  hoped  to  be  able  to  raise  money 

subsequent  to  the  property  being  struck  down  to  him  with  which 

to  pay  the  amount  of  the  bid.    There  was  nothing  done  at  the  sale 

to  mislead  a  bidder,  and  the  appellant  bid  on  the  property  with  full 

knowledge  of  the  terms  of  sale.    I  am  unwilling  to  hold  that  such 

a  defaulting  bidder  should  escape  entirely  the  consequences  of 

his  bid. 

The  order  should  be  modified  by  striking  out  the  ordering  part 
thereof  and  in  place  thereof  directing  that  a  judgment  be  entered 
against  the  defendant  Daniel  Gaflfey  for  $2,900  in  favor  of  the 
defendant  which  would  have  been  entitled  to  receive  the  same  if  it 
had  been  paid  to  the  referee  by  the  bidder  and  was  now  surplus  in 
the  custody  of  the  court,  and  also  directing  a  further  hearing  at 
Special  Term,  on  the  usual  notice,  to  determine  which  defendant  is 
entitled  to  such  judgment. 

Order  reversed,  without  costs. 
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Carrie  M.  Dennis,  Appellant,  v.  The  Village  of  Elmira  Heiohtb, 

Keepondent. 

Municipal  corporation — iU  duty  to  one  coming  upon  a  street  fn/m  a  road  %Mck  w 
not  a  public  highway — effect  of  its  changing  the  grade  of  the  street. 

Where  a  road,  apparently,  though  not  in  fact,  a  public  highway,  is  commoD^ 
used  by  the  public,  and  a  municipality,  in  the  exercise  of  its  right  to  improye  a 
public  street  which  intersects  such  road,  lowers  the  grade  of  the  street,  soaa 
to  leave  a  sharp  bank  on  each  side  where  the  road  crosses  it,  thus  making  the 
approach  to  the  street  from  the  road  dangerous,  the  duty  of  the  municipality 
to  the  public  requires  it  to  exercise  reasonable  care  to  prevent  such  accidents  as 
may  reasonably  be  anticipated  to  happen  to  those  traveling  upon  the  road  with 
due  care  and  in  ignorance  of  the  danger. 

Kbllooo,  J.,  dissented. 

Appeal  by  the  plaintiff,  Carrie  M.  Dennis,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Chemung  on  the  20th  day  of  July, 
1900,  upon  a  nonsuit  granted  by  the  court  after  a  trial  at  the  Che- 
mung Trial  Term,  and  also  from  an  order  entered  in  said  clerk^B 
office  denying  the  plaintiff's  motion  for  a  new  trial  made  npon  the 
minutes. 

Judaon  A,  Oibaan^  for  the  appellant. 

George  McCann^  for  the  respondent. 

Merwin,  J. : 

This  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  on  the  evening  of  July  3,  1897,  by  rea- 
son, as  she  claims,  of  the  negligence  of  the  defendant  in  not  main- 
taining proper  barriers  against  an  excavation  or  embankment  in 
Eighth  or  Hurlburt  street,  which  was  one  of  the  public  streets  of 
the  defendant. 

The  defendant  was  incorporated  on  May  1, 1896.  It  included 
within  its  boundaries  a  quantity  of  land  formerly  owned  and  used 
by  the  county  as  a  fair  ground,  and  upon  which  there  had  been  a 
race  course.  It  had  been  conveyed  in  1892  by  the  county  to  Comp- 
ton  &  Hurlburt,  by  whom,  after  the  removal  of  the  buildings  and 
fences,  the  ground  was  laid  out  into  lots,  and  streets  were  indicated 
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upon  a  map  or  plot  that  was  recorded.  One  of  those  streets  run- 
ning nearly  east  and  west  was  Eighth  street  which  seems  to  have 
been  accepted  by  the  village.  Upon  the  east  of  this  property  was 
a  street  called  Grand  Central  avenue,  upon  the  south  was  McCann's 
boulevard  and  on  the  west  was  the  Erie  railroad.  In  1896,  and 
for  several  years  previous,  there  was  a  driveway  passing  from 
McCann's  boulevard  northerly  through  the  central  portion  of  this 
property.  It  started  from  a  point  in  the  boulevard  where  had  been 
the  entrance  to  the  fair  ground,  thence  proceeded  northerly  to  the 
race  course  and  then,  following  that,  crossed  the  locality  of  Eighth 
street  and  proceeded  northward. 

In  1896  the  defendant,  for  the  purpose  as  it  may  be  assumed  of 
improving  Eighth  street,  established  its  grade  along  where  it  was 
intersected  by  the  driveway  referred  to,  and  in  accordance  therewith 
the  street  was  graded  by  the  village  authorities  during  that  year. 
Eighth  street  was  sixty  feet  wide  and  the  grading  included  thirty 
feet  of  the  central  portion.  At  the  place  where  the  driveway 
crossed  Eighth  street,  this  grading  at  the  outer  edge  of  the  thirty 
feet  upon  either  side  was  to  the  depth  of  about  two  and  a  half  feet, 
leaving  an  abrupt  descent  from  the  surface  of  the  street  as  it 
remained  outside  of  the  grading.  This,  as  one  witness  says,  was  as 
abrupt  as  a  gravel  bank  can  be  cut.  There  is  evidence  tending 
to  show  that  the  driveway  was  well  defined,  having  a  well-worn 
beaten  track  for  wagons  and  teams  and  was  frequently  used  by  the 
public.  The  owners  of  the  property  in  laying  out  and  selling  lots 
paid  no  attention  to  the  driveway,  but  practically  its  course  had  not 
been  interrupted  by  anything  that  was  done  until  the  grading  of 
Eighth  street.  This  operated  to  make  a  break  with  a  sudden 
declivity  to  the  depth  of  the  grading.  Some  teams  had  passed  over 
it  necessarily  lessening  to  some  extent  the  abruptness.  In  the  fall 
of  1896  there  was  a  barrier  upon  either  side  within  the  outer  line  of 
the  street.  It  consisted  of  posts  and  boards.  It  does  not  appear 
who  put  up  the  barriers.  The  one  on  the  south  side  of  the  street 
"was  removed  in  the  spring  of  1897  by  some  person  unknown.  The 
one  upon  the  north  side  was  thrown  down  by  a  traveler  at  about 
the  same  time  as  it  may  be  inferred. 

In  the  evening  of  July  3,  1897,  the  plain tiflf,  with  her  husband 
juid  daughter  and  a  Mr.  Wicker,  left  Elmira  in  a  two-horse  carriage. 
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Wicker  was  driving.  They  proceeded  northerly  to  the  village  of 
Elmira  Heights  and  then  passed  along  Grand  Central  avenue  north- 
erly until,  by  reason  of  fireworks  about  a  block  ahead  of  them, 
which  disturbed  the  team,  they,  at  the  suggestion  of  Mr.  Dennis, 
turned  westerly  into  what  appeared  to  be  one  of  the  streets  of  the 
village.  They  passed  along  this  until  they  came  near  to  the  drive- 
way in  question,  when,  seeing  ahead  of  them  a  red  signal  light,': 
they  turned  northerly  into  the  driveway.  It  was  then  about  nine 
o'clock,  but  was  light  enough,  as  Mr.  Dennis  testifies,  so  that  they 
could  see  the  beaten  path.  They  passed  along  this  northerly,  cross- 
ing one  street,  and  then,  as  they  came  to  the  next  one,  which  was 
Eighth  street,  the  team  and  carriage  went  down  the  declivity  on  the 
south  side  of  Eighth  street,  and  the  plaintiff  was  thrown  oat  and 
injured.  It  may  be  inferred  that  the  situation  at  the  intersection  of 
the  driveway  and  Eighth  street  was  not  known  to  or  observed  by 
the  parties  in  the  carriage.  There  were  then  no  barriers  or  any- 
thing  to  call  the  attention  of  travelers  in  the  night  to  the  situation. 

The  court  in  effect  held  that  there  was  no  duty  upon  the  defend- 
ant to  furnish  protection  to  those  using  the  driveway.  There  is  no 
point  about  contributory  negligence. 

This  is  not  a  case  where  one  traveling  along  a  highway  has  been 
injured  by  reason  of  some  obstruction  in  it  or  some  dangerous  situa- 
tion in  or  so  near  it  as  to  impose  the  duty  of  protection  upon  the 
municipality.  Many  of  the  cases,  therefore,  to  which  we  are  referred 
do  not  apply.  It  is  not  claimed  by  the  plaintiff  that  the  driveway 
is  a  public  street.  The  defendant  claims  that,  if  it  is  not  a  public 
highway,  the  plaintiff  cannot  under  her  complaint  recover ;  that  the 
negligence  allied  is  with  reference  to  the  condition  of  the  drive- 
way as  a  public  highway  and  not  with  reference  to  any  neglect  to 
maintain  barriers  on  Eiglith  street. 

In  the  complaint  it  is  alleged  that  Eighth  street  is  one  of  the 
highways  laid  out  and  used  by  the  defendant ;  that  prior  to  the 
laying  out,  grading  and  excavating  in  that  street,  there  had  been  a 
well-used  beaten  highway  crossing  Eighth  street  at  right  angles ; 
that  in  the  laying  out  and  establishing  Eighth  street  the  defendant 
caused  an  excavation  to  be  made  about  three  or  more  feet  in  deptii 
at  the  place  where  this  traveled  highway  crossed  Eighth  street  and 
this  left  there  a  sharp  bank ;  that  the  highway  which  crossed  Eighth 
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street  had  been  used  for  years  and  its  nse  was  known  to  the  defend- 
ant, but  that  the  defendant  negligently  failed  to  place  and  maintain 
any  barriers  or  notice  to  people  driving  upon  the  said  highway  that 
an  excavation  therein  had  been  made  or  that  there  was  auy  danger 
in  traveling  over  it,  and  that  the  accident  to  plaintiff  occurred  by 
reason  of  such  negligence.  The  complaint  is  open  to  the  construc- 
tion that  the  pleader  regarded  the  driveway  as  a  public  highway. 
The  negligence,  however,  is  not  alleged  to  be  the  excavation  or 
grading,  but  the  failure  to  maintain  barriers  or  give  notice.  From 
the  case  it  appears  that  early  iu  the  trial  it  was  conceded  by  the 
plaintiff  that  the  driveway  had  never  been  laid  out  as  a  street,  but 
that  the  public  were  permitted  to  travel  there.  No  objection  was 
then  raised  as  to  the  pleadings.  The  basis  of  the  charge  against 
defendant  was  its  negligence  in  not  maintaining  barriers  at  this 
particular  locality.  If,  upon  the  facts  shown,  negligence  is  attribut- 
able, the  allegations  of  the  complaint  are  sufficient  to  authorize  a 
recovery.  At  most  the  plaintiff  did  not  prove  her  case  as  strong 
ss  she  expected  to,  and  the  question  is  whether  she  proved  it  strong 
enough  to  give  her  the  right  to  go  to  the  jury. 

The  question  then  is  whether  the  defendant  owed  any  duty  of 

protection  to  travelers  coming  along  the  driveway.      The  measure 

of  duty  upon  a  municipal  corporation  in  regard  to  people  coming 

upon  the  street  from  a  private  way  or  a  road  not  recognized  as  a 

public  highway  under  the  circumstances  shown  in  this  case  has  not, 

490  far  as  the  cases  cited  by  counsel  show,  been  determined  in  this 

State.     In  Carpenter  v.  City  of  Cohoes  (81  N.  T.  21)  there  was  no 

charge  of  negligence  upon  the  ground  of  failure  to  barricade  the 

street.     The  situation  had  not  been  made  dangerous  by  any  act  of 

the  city.     In  Barr  v.  Village  of  Bambridge  (42  App.  Div.  628)  the 

injury  occurred  by  reason  of  the  horse  of  plaintiff  taking  fright  at 

a  pile  of  rubbish  improperly  allowed  by  the  defendant  to  be  within 

the  Umits  of  the  highway,  and  the  fact  that  the  plaintiff  reached  the 

highway  from  a  cross  road  nearby  was  not  deemed  to  affect  the 

question  of  defendant's  liability. 

The  question  has  been  considered  in  other  States.  In  Bum- 
hcMn  V.  City  of  Boston  (10  Allen,  290)  the  plaintiff,  coming 
upon  the  street  from  a  traveled  way,  was  injured  by  reason  of  an 
excavation  in  the  street  whicli  had  been  sufficiently  barricaded  to 
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protect  travelers  coming  along  the  street,  but  not  those  coming  in 
from  the  traveled  way.  It  was  held  by  the  trial  court  that  the 
right  of  the  plaintiff  to  recover  depended  upon  whether  the  traveled 
way  upon  which  he  entered  the  street  had  been  dedicated  to  the 
public.  This  was  held  to  be  error  and  the  following  rule  was 
stated :  "  If  a  travelled  way,  either  public  or  private,  over  lots 
adjoining  a  public  street  in  a  city  and  leading  into  that  street,  for  a 
long  time  before  and  after  the  existence  of  an  excavation  in  the 
street,  has  been  so  much  used  by  persons  having  occasion  to  pass  as 
to  become  known  as  a  common  way  for  travel  and  to  make  it  reason- 
ably necessary  for  the  city,  in  the  exercise  of  due  and  proper  care, 
to  provide  a  barrier  for  the  purpose  of  preventing  travellers,  who 
pass  over  such  way  from  the  adjacent  lots  into  the  street  and  use 
due  care,  from  falling  into  the  excavation,  and  the  city  have 
unreasonably  omitted  to  erect  such  barrier,  they  are  guilty  of  negli- 
gence and  are  liable  for  an  injury  happening  to  a  traveller  in  the 
street  by  reason  thereof." 

In  O'MaUei/  v.  Parsons  Borough  (191  Penn.  St.  612)  the  plain 
tiff,  while  entering  upon  the  street  at  night  from  a  private  way,  was 
injured  by  falling  over  an  abrupt  embankment,  produced  by  the 
defendant  in  improving  the  street,  and  left  unguarded.     A  verdict 
for  the  plaintiff  was  sustained,  the  court  holding  that  "  Whenever, 
owing  to  the  existence  of  embankments  or  excavations  alongside  of 
a  public  street  or  highway  it  would  be  reasonably  prudent  and  nec- 
essary to  erect  and  maintain  railings  or  other  suitable  barriers  to 
prevent  accidents  to  passengers  traveling  along,  coming  into  or  leav- 
ing the  public  street  or  highway  at  customary  and  proper  points,  it 
becomes  the  duty  of  the  proper  municipal  authorities  to  provide 
such  guards  or  barriers ;  and  its  neglect  to  do  so  will  render  it  liable 
in  damages  to  those,  who,  in  the  exercise  of  ordinary  and  reasonable 
care  themselves,  sustain  injury  in  consequence  of  such  neglect." 

In  Orme  v.  City  of  liichmond  (79  Va.  86)  the  plaintiff  was 
injured  under  circumstances  similar  to  those  in  the  O^MaUey  case. 
The  city  was  held  to  be  liable,  the  court  saying  that  the  city  was 
bound  to  use  all  necessary  measures  to  guard  against  injury  to  per- 
sons coming  upon  its  streets  from  private  ways  over  adjoining  lots 
upon  that  portion  of  its  streets  which  may  be  inclosed  by  barriers. 

In  Omaha  v.  Randolph  (30  Neb.  699)  the  plaintiff,  in   driving 
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into  the  city  of  Omaha  after  dark,  followed  a  public  way  that  had 
been  need  by  the  public  for  years,  although  never  laid  out  as  a  road. 
The  city  was  at  the  time  grading  one  of  the  city  streets  and  had 
excavated  the  same  perpendicularly  to  a  depth  of  three  feet  at  the 
intersection  of  the  way,  but  placed  no  barriers  or  lights  at  or  near 
the  same.  It  being  dark  the  plaintiff  was  unable  to  see  the  condi- 
tion of  the  street,  and  his  team  was  precipitated  into  the  excavation 
and  the  plaintiff  was  injured.  It  was  held  that  the  city  was  guilty 
of  negligence. 

On  the  other  hand,  it  was  held  in  Ooodin  v.  The  City  of  Dea 
Moines  (55  Iowa,  67)  that  the  city  was  not  liable  for  a  failure  to 
guard  its  streets  from  approach  by  private  ways  at  points  where 
such  approach  has  been  made  dangerous  by  recent  excavations  by 
the  city.  It  was  said  that  the  city  was  not  bound  to  provide  a  safe, 
or  any,  way  by  which  the  streets  may  be  entered  from  private  prop- 
erty ;  that  the  citizen  or  traveler  must  get  into  the  public  ways  of  a 
city  as  best  he  can.  % 

In  the  present  case  there  exists,  as  we  may  assume,  a  well-defined 
and  well-traveled  road,  not  a  public  highway,  and,  therefore,  a  pri- 
vate way,  which  the  public  has  been  accustomed  to  use  for  several 
years.  This  use  was  of  such  a  character  and  extent  that  the  village 
authorities  must  be  presumed  to  have  known  it,  or  the  jury  had  a 
right  to  so  find.  Such  use  prior  to  the  grading  was  perfectly  safe. 
When,  then,  the  village,  in  the  exercise  of  its  undoubted  right,  in 
the  process  of  grading  lowered  the  street  so  that  the  entrance  to  it 
from  the  driveway  became  dangerous,  should  it  be  said  as  matter  of 
law  that  there  was  no  duty  upon  the  defendant  to  guard  the 
approach  or  make  it  reasonably  safe?  Under  the  proof  the  jury 
might  have  found  that  the  village  authorities  might  have  reasonably 
expected  that  the  travel  would  continue,  and  that  in  the  absence  of 
barrier  or  notice  accidents  like  the  one  here  involved  would  be  likely 
to  occur. 

The  rule  applicable  to  cases  like  this  may,  I  think,  be  fairly  stated 
as  follows  :  If  a  road  apparently,  though  not  in  fact,  a  public  high- 
way, is  commonly  used  by  the  public,  and  a  municipality,  in  the 
exercise  of  its  right  in  improving  an  intersecting  street,  leaves  the 
approach  from  the  road  in  a  dangerous  condition,  the  duty  of  the 
App.  Div.— Vol.  LIX.        52 
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municipality  to  the  public  requires  the  exercise  by  it  of  reasonable 
care  to  the  prevention  of  such  accidents  as  may  reasonably  be 
anticipated  to  happen  to  those  traveling  npon  the  road  with  due  care 
and  in  ignorance  of  the  danger. 

It  follows  that  a  case  was  presented  for  the  consideration  of  the 
jury,  and  that  the  nonsuit  should  not  have  been  granted. 

Judgment  and  order  reversed  on  the  law  and  the  facts  and  new 
trial  granted,  costs  of  appeal  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Kellogg,  J.,  dissenting  in  an  opinion. 

Kellogg,  J.  (dissenting) : 

Eighth  street  is  one  of  the  public  streets  over  which  defendant 
has  control.     The  village  was  incorporated  in  1896,  and  in  the  spring 
and  summer  of  1896  the  defendant  graded  this  street,  and,  at  the 
place  of  the  accident,  fixed  the  street  roadbed  some  two  and  one- 
fourth  or  two  and  one-half  feet  below  the  surface  of  the  abutting 
land.     The  land  through  which  Eighth  street  was  laid  out  was  the 
old  fair  ground,  and  was  owned  by  Compton  &  Hurlburt.     This  fair 
ground,  up  to  1893,  had  been  inclosed  by  a  fence,  and  within  the 
fair  grounds  was  a  race  track,  in  form  either  circular  or  eliptical, 
and  this  was  also  inclosed  by  a  fence  on  each  side ;  the  track  had  been 
worked  and  used  for  racing  purposes  up  to  1893,  and  the  roadbed 
was  smooth  and  hard.     The  fair  ground  outside  the  track  was  level, 
smooth  and  hard,  ^'  so  that  by  the  tread  of  the  people  and  vehicles 
it  was  so  hard  that  you  could  drive  anywhere  over  that  portion  of 
it.     When  the  fences  were  taken  down  it  was  a  fairly  level  piece  of 
ground."     This  fence  inclosing  the  fair  ground  and  the  fence  inclos- 
ing the  track,  as  well  as  the  fair  ground  buildings,  were  removed  in 
1893  by  the  owners  of  the  land.     The  entrance  to  the  fair  ground 
before  the  removal  of  the  fences  was  from  McCann's  boulevard,  run- 
ning east  and  west  on  the  southerly  side.     On  the  easterly  side  of 
the  fair  grounds  was  a  much-used  road  running  north  and  south, 
and  called  Grand  Central  avenue.     On  the  west  and  north  there  was 
no  way  of  access  or  egress.     After  the  removal  of  the  fences  and 
in  1893-1894,  Compton  &  Hurlburt  laid  out  this  plot  of  ground  into 
village  lots.     They  laid  out  on  the  west  side  an  avenue  running  north 
and  south  in  the  general  direction  of  Gi-and  Central  avenue  on  the 
east  side,  and  another  avenue  running  north  and  south  near  the  cen- 
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ter,  called  Lynwood  avenue.  This  avenue  was  plowed  and  rolled 
and  made  passable  for  vehicles  of  all  kinds.  This  avenue  between 
Sixth  and  Ninth  streets  ran  nearly  parallel  with  the  old  race  track, 
and  about  100  feet  distant  therefrom.  They  also  laid  out  cross  streets 
running  west  from  and  into  Grand  Central  avenue.  These  cross 
streets  were  known  by  number,  were  about  300  feet  apart,  and 
were  all  plowed  with  a  plowed  gutter  on  each  side.  Streets  num- 
bered Sixth,  Seventh  and  Eighth  ran  across  and  cut  through  the  old 
race  track.  In  the  plan  of  streets  the  old  race  track  was  wholly  dis- 
regarded and  the  track  was  appropriated  for  building  lots.  At  the 
point  where  Eighth  street  crossed  the  old  race  track  a  house  was 
built  partly  in  the  old  track  and  fronting  on  Eighth  street.  Such 
was  the  condition  of  the  plot  and  the  streets  thereon  when  the  vil- 
lage was  incorporated  in  1896,  and  the  village  took  over  the  control 
of  these  new  avenues  and  streets.  After  the  fences  were  taken  down 
in  1893,  it  appears  that  people  not  infrequently  passed  with  teams  in 
all  directions  over  this  plot  of  land,  and  more  often  than  at  other 
places  drove  out  and  along  the  old  race  track,  disregarding  the 
cross  streets  and  avenues.  It  also  appears  that  those  who  so  used 
the  plot  and  race  track  knew  that  no  public  driveway  or  private 
drive  was  intended  for  use  other  than  the  cross  streets  and  avenues 
so  laid  out  and  made  obvious  to  all  on  the  land  itself.  This  con- 
tinued for  two  or  three  years  and  until  the  spring  or  summer  of 

1896,  when  the  village  authorities  graded  Eighth  street  and  lowered 
the  roadbed  where  the  old  race  track  was  crossed  and  for  a  distance 
beyond.  At  the  time  the  street  was  so  graded  barriers  were  put  up 
across  the  old  race  track  on  each  side  of  Eighth  street  and  crossing 
by  way  of  the  race  track  was  interrupted ;  afterwards  such  teams  as 
"were  driven  over  that  track  for  the  most  part  came  to  Eighth  street 
and  turned  back  or  sought  other  access  to  the  street.     In  June, 

1 897,  one  Carmody  drove  a  team  across  Eighth  street  at  this  place 
and  tore  away  the  barriers  which  were  not  thereafter  replaced. 
About  a  month  thereafter,  July  3,  1897,  the  plaintiflf,  with  others 
driving  a  team  of  horses  and  with  a  two-seated  wagon,  in  the  even- 
ing, turned  out  of  Grand  Central  avenue  into  Sixth  street,  proceed- 
ing a  short  distance  on  that  street  again,  turned  out  of  the  street 
northerly  and  proceeded  towards  Eighth  street;  before  reaching 
Eighth  street  they  crossed  Seventh  street  and  came  into  the  old  race 


412    DENNIS  V.  VILLAGE  OP  ELMIRA  HEIGHTS. 


Third  Dbpartment,  March  Term,  1901.  [Vol.  59. 

track,  which  had  its  original  appearance  between  Seventh  and 
Eighth  streets^  and  in  attempting  to  cross  Eighth  street  went  down 
the  two  and  a  half  foot  embankment,  and  plaintiff  was  injured. 

Had  Compton  &  Hnrlburt,  as  owners  of  the  plot  and  streets,  not. 
have  turned  the  control  of  the  streets  over  to  the  village  and  had 
themselves  created  this  grade  and  excavation,  tested  by  the  rule  as 
laid  down  in  JSeck  v.  Carter  (68  N.  Y.  283),  they  would  not  have 
been  liable  to  the  plaintiff  for  any  injury  sustained  and  happening 
under  the  facts  appearing  in  this  record.  That  I  think  is  clear. 
There  was  no  invitation  here,  either  express  or  implied,  to  any 
person  to  come  upon  their  lands  or  to  drive  along  the  old  race 
track.  On  the  contrary,  the  laying  out  of  the  streets  across  the  old 
track  and  making  gutters  on  each  side  of  the  streets,  with  only 
about  300  feet  of  space  between  such  cross  streets,  and  providing 
an  avenue  running  north  and  south  near  the  old  race  track  with 
safe  connections  with  the  cross  streets,  was  a  plain  declaration  to  all 
parties  that  the  old  race  track  was  not  to  be  considered  or  treated 
as  a  roadway  for  travelers.  In  the  ^eck  Case  (supra)  Andrews,  J., 
says :  "  If,  however,  he  gives  but  a  bare  license  or  permission  to 
cross  his  premises  tlie  licensee  takes  the  risk  of  accidents  in  using 
the  premises  in  the  condition  in  which  they  are."  Tlie  obligation 
resting  upon  an  individual  is  not  less  but  greater  than  that  resting 
upon  a  public  governing  body.  With  the  individual  it  is,  in  a  sense, 
a  moral  obligation  expanded  in  certain  cases  into  a  legal  obligation, 
but  the  duties  of  a  municipality  do  not  rest  upon  moral  obligation, 
they  are  purely  statutory,  either  express  or  implied.  The  munici- 
pality exercises  statutory  powers  and  discharges  statutory  duties. 
As  respects  the  public  ways  over  which  it  has  control  its  duty 
relates  to  the  convenience  and  safety  of  travelers  thereon,  and  what- 
ever is  needful  for  such  safety  must  be  done.  The  erection  of 
barriers  to  prevent  travelers  upon  the  public  ways  from  falling 
into  dangerous  pits  or  places,  is  a  duty  well  understood,  but  what 
duty  does  the  municipality  owe  to  persons  who  are  not  travel- 
ers ?  To  would-be  travelers  i  Those  seeking  access  to  the  public 
ways?  It  is  too  plain  to  need  discussion,  I  think,  that  every  one 
has  a  right  with  the  consent  of  the  abutting  owner  to  obtain 
access  to  the  public  way  at  any  point  that  he  may  choose  provided 
only  that  the  safety  or  convenience  of  travelers  on  the  public  way 
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is  not  diminished.     If  this  proposition  requires  some  authority  for 
its  ready  acceptance  in  its  broadest  sense  it  may  be  found  expressed 
in  Burnham,  v.   City  of  Boston  (10  Allen,  290) :  "  Nor  is  there 
zxij  positive  rule  of  law  which  requires  a  person  to  enter  on  a  high- 
way in  any  particular  manner  or  at  any  fixed  place,  or  which  pre- 
ficribes  the  exact  mode  in  which  he  shall  travel  upon  it.     *    *    * 
It  was  immaterial  whether  travellers  entered  the  street  and  were 
lawfully  upon  it  by  passing  over  private  or  public  ways."     If  this 
is  an  absolute  right  of  the  abutting  owner  and  of  every  person  who 
has  the  permission  of  the  abutting  owner,  how  can  the  right  be 
•destroyed  by  the  municipality  by  erecting  barriers  except  when  the 
safety  of  travelers  on  the  public  ways  requires  it  ?    It  is  no  con- 
cern of  the  municipality  if  an  individual  seeks  access  to  the  street 
at  any  dangerous  place,  for  the  individual  assumes  the  risk.     There 
is  no  duty,  statutory  or  moral,  which  should  move  the  municipal 
body  to  prevent  it.     Nor  do  I  think  it  has  the  power  to  prevent  it 
•except  in  the  case  stated  when  the  safety  or  convenience  of  travel- 
ers on  the  street  requires  it.     If  the  right  of  access  exists  in  the 
abutting  owner  and  in  those  whom  he  may  permit  to  cross  his  land, 
as  we  have  stated,  any  barrier  erected  by  the  municipality  to  pre- 
vent such  access  to  the  street  may  be  removed  by  any  person  whose 
way  is  impeded  by  it.     And  the  power  to  maintain  such  a  bar- 
rier is  so  put  to  the  test.     I  do  not  understand  that  it  is  claimed 
that  it  is  the  duty  of  the  municipality  to  create  a  safe  approach  to 
the  street  at  these  places  where  individuals  seek  the  street  laterally 
and  not  at  the  places  provided,  to  wit,  the  intersection  of  public  streets. 
Such  a  claim,  if  made,  would  or  might  necessitate  safe  approaches 
along  the  entire  sides  of  public  ways,  where  the  safety  or  conveni- 
ence of  travelers  on  the  public  ways  would  permit.     This  would 
be  clear  recognition  of  a  paternal  character  in  the  governing  body 
embracing  not  only  the  traveling  public  but  all  those  seeking  easy 
transfer  into  the  character  of  travelers.     So  far  the  courts  of  this 
State  have  not  gone  beyond  holding  that  the  entire  duty  of  a  town, 
village  or  city  respecting  streets  relates  solely  to  the  safety  of  the 
travelers  thereon.     No   duty  has   been  declared   expressly  or   by 
intimation  as  owing  by  a  town,  village  or  city  to  those  not  possess- 
ing the  character  of  travelers.     The  Village  Law  confers  the  power 
to  raise  and  lower  the  grade  of  streets.    This  power  is  usually  and 
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properly  exercised  without  regard  to  private  entrances,  paths  or 
alleys.  These  private  entrances,  paths  and  alleys  if  to  be  thereafter 
used  as  approaches  must  be  made  useful  by  the  private  owners. 
Any  person  seeking  entrance  thereby  to  the  public  way  assumes 
the  risk,  but  the  municipality  has  no  power  to  maintain  other 
hindrance  by  way  of  a  barrier  placed  solely  to  prevent  access  to 
the  public  way  at  those  places,  nor  has  the  governing  body  any  right 
to  use  the  public  money  to  make  safe  a  private  approach  or  facilitate 
travel  over  it.  This  right  to  raise  or  lower  the  grade  of  public 
ways,  without  regard  to  the  abutting  owner  or  the  owner  of  private 
approaches,  is  a  right  which  was  paid  for  when  the  easement  was 
taken  by  the  municipality. 

In  Requa  v.  City  of  Rochester  (45  N.  T.  129)  the  city  was  held 
liable  for  cutting  down  the  grade  of  a  street  and  leaving  an  entrance 
by  an  alley  in  a  dangerous  condition,  but  the  decision  was  placed 
expressly  on  the  ground  that  the  alley  by  dedication  and  over 
twenty  years'  user,  and  by  the  terms  of  the  city  charter,  became  a 
public  alley  over  which  the  city  had  jurisdiction  and  the  city 
"  was  bound  so  to  shape  any  improvement  of  Clark  street,  as  that 
people  could  continue  to  use  the  alley ;  *  *  *  the  alley,  being 
also  under  its  care,  the  duty  of  remedying  the  immediate  consequence 
of  its  act  (grading  down  Clark  street)  was  incumbent  upon  it." 
The  decision  is  not  placed  upon  the  ground  that  the  city  was  bound 
to  erect  a  barrier  or  take  some  preventive  means  touching  access  to 
the  alley  or  through  the  alley  to  the  street,  as  it  might  well  have 
been  if  appellant's  contention  is  to  be  accepted  by  the  courts  of  this 
State  as  sound.  The  discussions  and  decisions  in  the  so-called  ele« 
vated  railroad  cases  have  more  clearly  defined  the  rights  of  the  abut- 
ting owners  upon  public  ways,  and  have  more  clearly  defined  the 
line  between  the  rights  and  powers  of  the  municipality  on  the  one 
hand  and  the  rights  of  the  abutters  which  are  subordinate  thereto. 
It  is  now  well  understood  that  the  abutting  owner  has  rights  which 
the  municipality  is  bound  to  respect  and  that  the  municipality  has 
rights  which  it  has  power  to  enforce  without  regard  to  the  incon- 
venience of  the  abutting  owners  and  with  exclusive  regard  to  the 
convenience  of  the  travelers  upon  the  public  ways,  and  to  the  uses 
to  which  these  ways  may  be  properly  devoted.  The  abutter's 
right  of  access  along  his  entire  premises  is  conceded,  but  this 
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right  can  only  be  enjoyed  at  the  expense  and  risk  of  the  abutter 
and  enforced  only  in  case  of  non-interference  with  the  superior 
rights  of  the  municipality.     I  think  it  safe  to  say  that  a  careful 
examination  of  all  the  decisions  in  this  State  will  not  only  force 
the  conviction  that  the   contention  of    the  appellant  is  wholly 
unsupported,  but  that  the  underlying  principle  which  is  the  sole 
foundation    of    that    contention    is   ignored    or    impliedly   repu- 
diated ;  that  all   the  decisions  in  this  State  on   the   subject  limit 
the  duty  of  towns,  villages  and  cities  touching  the  streets  and  pub- 
lic ways  to  the  convenience  and  safety  of  the  travelers  thereon 
and  that  without  regard  to  the  convenience  of  access  of  abutters  or 
of  by-ways,  private  ways,  alleys  or  paths  leading  into  or  across 
such  public  ways,  and  without  regard  to  the  convenience  or  safety 
of  those  habitually   or  occasionally   traveling  thereon ;  that    th^ 
municipal  duty  in  this  respect  is  limited,  and  its  Umitations  are 
clearly  seen  and  can  be  expressed  in  language  to  be  understood, 
and  is  a  guide  of  value  in  trial  courts;  that  no  feature  of  the 
duty  is  grounded  upon  or  springs  out  of  any  undefined,  elastic  or 
illusive  moral  obligation,  but  is  wholly  statutory.     It  requires  no 
serious  consideration  to  see  into  what  expansive  and  unlimited 
field  of  duty  and  liability  the  appellant's  contention  leads.     If  it 
shall  be  held  that  towns,  villages  and  cities  owe  a  protective  duty  to 
those  seeking  access  to  the  public  ways  at  other  places  than  those 
provided  and  controlled  by  these  municipalities,  the  duty  must  neces- 
sarily extend  to  every  point  alortg  each  side  of  every  street  or  pub- 
lic way,  for,  as  we  have  seen,  there  can  be  no  limit  to  such  access 
except  such  as  may  be  forbidden  by  the  convenience  and  safety  of 
travelers  upon  the  public  ways,  and  this  duty  must  run  to  each  indi- 
vidual who  seeks  to  exercise  his  right  of  entrance.    This  duty  might 
properly  be  said  by  any  jury  not  to  have  been  discharged  unless 
the  municipality  in  lowering  or  raising  the  grade  of  a  public  way 
had  made  careful  examination  for  footprints  of  men  or  domestic 
animals  in  the  adjoining  soil,  for  wheel  tracks  or  other  evidences 
that  some  stray  individual  or  domestic  animal  had  once  or  more 
times  crossed  in  that  vicinity.    Indeed,  such  failure  to  find  evidence 
might  not  in  the  minds  of  jurors  excuse ;  it  might  properly  be 
held  that  the  duty  required  a  reasonable  apprehension   that  in 
the  future  some  person  might  lawfully  approach  the  public  way 
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where  the  grade  had  been  changed,  and  in  ignorance  of  the 
change  fall  into  the  street.  It  would  be  unreasonable  to  draw 
the  line  at  known  paths,  private  ways  and  alleys,  for  if  it 
is  a  duty  which  the  town,  village  or  city  owes,  it  is  a  duty 
grounded  in  the  statute  of  solicitude  for  the  safety  of  all  persons 
exercising  their  right  of  access,  whether  they  exercise  it  so  often  or 
in  such  numbers  as  to  make  a  path  to  be  seen  or  otherwise.  If  the 
duty  is  to  liave  limitations  these  must  be  disclosed  by  the  court  and 
it  is  not  clear  where  the  line  should  be  drawn.  If  there  is  a  duty 
imposed  in  this  regard  upon  towns,  villages  and  cities,  I  apprehend 
it  is  susceptible  of  no  limitations  and  in  every  case  must  be  left 
without  instruction  or  guide  to  a  jury  to  say  how  much  the  munici- 
pality should  pay ;  the  fact  of  the  accident  would  prove  the  negli- 
gence. 

Some  cases  have  been  cited  to  us  to  sustain  the  contention  of 
the  plaintiff.     The  case  of  Bumham  v.  City  of  Boston  (10  Allen, 
290)  is  much  relied  upon.     That  case,  however,  it  wiU  be  seen  on 
examination,  is  not  in  point.    The  facts  there  wero  so  essentially 
different  from  the  facts  here  that  it  is  not  authority.    That  case 
was  decided  by  a  divided  court.    The  dangerous  excavation  was  not 
encountered  by  one  coming  into  the  street.    The  way  leading  into 
the  street  was  level  and  smooth  and  much  traveled.    After  being 
safely  upon  the  roadbed  of  the  street  and  moving  across  it  the 
plaintiff  was  thrown  over  an  embankment  or  cut  which  had  been 
made  by  a  railroad  crossing  the  street.     The  barrier  had  not  been 
placed  near  the  brink  of  the  embankment  or  cut,  but  too  far  away 
and  did  not  protect  those  using  the  street  to  cross  at  this  point. 
The  defect  there  was  in  the  street  and  on  its  roadbed,  and  the 
court  held  that  the  city  had  failed  in  its  duty  to  protect  travelers 
upon  the  street.     With  this  holding  the  appellant  can  find  no  argu- 
ment for  the  contention  here.    The  court  also  held  that  plaintiff  had 
become  a  traveler  when  he  reached  the  traveled  way  of  the  street, 
whether  his  purpose  was  to  travel  along  or  across  the  street,  and  wae 
entitled  to  protection.     Such  is  not  the  case  we  are  considering. 
Whatever  else  was  stated  in  the  opinion  was  obiter  d^nA  might  not  Iiave 
been  stated  were  it  needful  for  a  decision.    The  cases  of  0*2£aZley 
V.  Parsons  Borough  (191  Penn.  St.  612)  and  Orme  v.  City  of  Mich- 
mond  (79  Va.  86)  support,  in  a  measure,  the  appellant's  contention. 
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Neither  of  these  cases,  however,  gives  any  reason  for  such  holding 
and  cites  no  authority  therefor  except  the  JBumham  Case  {mpra), 
and,  as  we  have  seen,  that  case  does  not  apply.     We  have  the  right 
to  infer  that  these  decisions  were  not  made  upon  any  reasoned  prin- 
ciple, but  were  induced  by  a  misreading  of  the  JSumham  case. 
Omaha  v.  Randolph  (30  Neb.  699)  is  also  a  partial  support  for  the 
plaintiff's  claim.     The  court  here  was  careful  to  say,  however,  that 
had  the  road  which  led  into  the  public  street  been  o, private  way^  the 
city  would  not  have  been  liable.     It  says :  "  The  testimony  clearly 
shows  that  the  road  traveled  by  Randolph  was  not  a  private  way, 
but  a  highway  that  had  been  generally  used  by  the  public  for  more 
than  ten  years."     It  is  not  at  all  certain  that  upon  the  facts  in  this 
case  of  occasional  user  for  some  two  years  of  a  way  known  not  to 
be  a  highway,  the  court  would  have  held  the  defendant  liable. 
Diligent  search  in  the  reports  of  the  several  States  fails  to  disclose 
any  decisions  other  than  the  foregoing  tending  to  support  the  doc- 
trine contended  for  by  the  appellant.     On  the  other  hand,  Ooodin 
V.  The  City  of  Des  Moines  (55  Iowa,  67)  and  McCarthy  v.  Cor- 
poration of  Oahawa  (19  U.  C.  Q.  B.  245)  hold  the  contrary  doc- 
trine,    lu  the  Goodvn  Case  {supra)  the  municipality  cut  down  the 
grade  of  a  street  where  it  crossed  a  much-used  pathway  leading  to 
a  church,  and  left  the  entrance  to  the  street  in  a  dangerous  condi- 
tion, without  barriers  or  other  notification  of  danger.     The  plaintiff, 
ignorant  of  such  changed  condition  of  the  street,  in  passing  along  the 
pathway  in  the  night  time,  fell  and  was  injured.    The  court  held  that 
tliere  was  no  duty  imposed  upon  the  city  which  it  had  neglected, 
and  the  city  owed  no  duty  to  those  passing  over  the  pathway.     In 
the  McCarthy  Case  {supra)  a  ditch  ran  at  the  side  of  the  street  in 
front  of  plaintiff's  premises,  and  had  so  washed  away  the  ground  as 
to  be  at  the  top  six  feet  wide  and  prevented  safe  access  to  the  prem- 
ises of  plaintiff.     In  crossing  upon  a  plank  placed  by  plaintiff  he  fell 
and  was  injured.    The  court  held  the  village  not  liable,  and  said : 
'^  The  public  crossings  or  bridges  over  the  side  ditch  at  the  intersec- 
tion of  streets  is  all  that  we  see  the  corporations  of  cities,  towns 
and  villages  do   in  fact  provide    *    *    *    and  we  do  not  think 
that  the  duty  could  reasonably  be  extended  further." 

In  Smith  v.  Inhabitants  of  Wendell  (7  Cush.  498)  a  town  was 
App.  Div.— Vol.  LIX.        53 
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held  not  liable  for  an  injury  resulting  to  a  traveler  in  passing  from 
a  public  highway  to  a  railway  station  through  a  road  opened  by  the 
railroad  company  for  that  purpose,  on  account  of  a  block  of  stone 
lying  within  the  limits  of  the  highway  as  located,  and  obstrnct- 
ing  the  entrance  to  the  road  to  the  station,  if  such  stone  did  not 
obstruct  the  roadbed  of  the  highway. 

In  Dougherty  v.  Village  of  Jlorseheads  (159  N.  Y.  154)  it  was 
held  that  the  village  was  not  liable  for  an  injury  to  one  seeking 
access  to  the  public  street  through  a  private  way,  by  reason  of  a 
stone  placed  within  the  limits  of  such  street  and  obstructing  sncb 
private  way,  though  unknown  to  and  unseen  by  the  person  injured, 
when  such  stone  served  to  protect  a  tree  or  grassplat  within  the 
street. 

These  cases,  and  many  other  like  cases  which  might  be  cited,  point 
to  the  conclusion  that  the  governing  body  of  a  town,  village  or  city 
owes  no  duty  of  protection  to  those  seeking  access  to  or  egress  from 
the  public  ways,  and  also  that  such  access  and  egress  cannot  be  inter- 
rupted or  obstructed  by  such  governing  body  unless  the  duty  of 
such  town,  village  or  city  respecting  the  safety  of  travelers  upon 
the  public  ways  and  the  protection  of  the  public  uses  of  such  public 
ways  requires  it. 

I  do  not  think  the  facts  presented  by  this  appeal  warrant  the  find- 
ing by  a  jury  that  defendant  had  failed  in  the  discharge  of  any  duty 
which  the  statute  either  expressly  or  by  implication  imposed  upon 
the  defendant,  and  the  nonsuit  was,  therefore,  proper. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Cases 
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Mabtin   Waonee,   Appellant,  v.  The  Buffalo   and   Rochester 

Tbansit  Company,  Bespondent. 

OoUition  between  eanalhoaU  while  being  tawed  on  the  Ei'U  canal — eignal  to  pose  to 
ihe  left — when  improper  it  need  not  he  eompHed  with — request  to  charge  matter 
already  charged. 

In  an  action  brought  to  recover  damages  for  an  injury  to  the  plaintiff's  canal 
boat  it  appeared  that  the  defendant's  steamer  Kirk  was  towing  the  canal  boat- 
westerly  along  the  Erie  canal  when  a  fleet  towed  by  the  steamer  Alpha  was 
seen  approaching  from  the  west;  that  when  the  two  steamboats  were  about 
sixty  rods  apart,  one  of  them,  but  which  one  was  a  matter  in  dispute,  sounded 
two  blasts  with  its  whistle,  indicating  that  it  would  pass  to  the  left,  and  the 
other  answered  with  the  same  number  of  blasts,  indicating  that  it  understood 
the  meaning  of  the  signals;  that  when  the  Kirk  was  from  300  to  500  feet  from 
the  Alpha  it  changed  its  course  to  the  left,  but  that  the  plaintiff's  canal  boat 
for  some  reason  failed  to  follow  that  course  and  was  struck  by  one  of  the  boats 
towed  by  the  Alpha  and  was  injured. 

The  plaintiff  contended  that  the  Kirk,  on  meeting  the  Alpha,  negligently  (because 
a  strong  wind  was  blowing,  which  prevented  the  plaintiff's  boat  from  follow- 
ing that  course)  attempted  to  pass  to  the  left  instead  of  turning  to  the  right,  in 
accordance  with  section  169  of  the  Canal  Law  (Laws  of  1894,  chap.  838),  which 
pTovides  that  all  boats  meeting  each  other  on  a  canal  shall  turn  to  the  right. 
It  appeared,  however,  that  section  11  of  the  General  Navigation  Law  (Laws  of 
I8I77,  chap.  592)  provides  that  ''when  two  steamboats  are  meeting,  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall  alter  her  course  to 
starboard  so  that  each  may  pass  on  the  port  side  of  the  other,"  and  that  "  when 
two  steamboats  are  approaching  each  other,  and  if  the  course  of  such  steam- 
boats is  so  far  on  the  starboard  side  of  each  as  not  to  be  considered  by  the 
pilots  as  meeting  end  on,  or  nearly  so,  or  if  the  steamboats  are  approaching 
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each  other  in  such  manDer  that  passing  to  the  right  as  in  rule  one  is  deemed 
unsafe  by  the  pilot  of  either  steamboat,  the  pilot  so  first  deciding  shall  give 
two  short  and  distinct  blasts  on  his  steam  whistle,  which  the  pilot  of  the  other 
steamboat  shall  answer  promptly  by  two  blasts  of  his  steam  whistle,  and  they 
shall  pass  to  the  left  (on  the  starboard)  side  of  each  other,"  and  that  "  in  con- 
struing these  provisions,  due  regard  must  be  had  to  all  the  dangers  of  naviga- 
tion and  to  any  special  circumstances  which  may  exist,  rendering  a  departure 
therefrom  necessary  in  order  to  avoid  immediate  danger." 

Eidd,  that  the  court  properly  instructed  the  jury  that  if  they  found  that  the  pilot 
of  the  Kirk  was  the  one  who  gave  the  signal  to  pass  to  the  left,  and  that  he 
gave  the  same  at  a  time  when,  under  all  the  circumstances,  prudence  required 
that  he  should  keep  to  the  right,  they  were  at  liberty  to  find  the  defendant 
guilty  of  negligence  and  responsible  for  the  injury  which  followed,  but  that 

'  *'  If  the  pilot  of  the  Alpha,  having  these  loaded  boats  in  tow,  deemed  it  more 
prudent  or  safe  for  the  boats  to  pass  to  the  left,  and  he  so  decided  and  gave 
the  signals,  it  was  the  duty  of  the  pilot  of  the  Kirk  to  respond,  unless 
there  was  imminent  danger  of  collision.  Unless  danger  was  inmiinent,  it  was 
his  duty  to  resxK)nd  and  pass  to  the  left.  If  you  find  that  there  was  not  such 
imminent  danger  of  collision  as  justified  the  pilot  of  the  Kirk  in  not  respond- 
ing to  the  signal,  it  was  his  duty  to  pass  to  the  left.  It  will  be  for  you  to  say 
whether,  under  those  circumstances,  he  could  have  prevented  collision  of  the 
canal  boat  and  the  steel  fleet  by  the  use  of  reasonable  care." 

A  judge  presiding  at  a  jury  trial  is  not  bound  to  charge,  at  the  request  of  coun- 
sel, a  proposition  which  he  has  already  covered  in  his  charge  in  slightly  dif- 
ferent language. 

Laughlin,  J.,  dissented. 

Appeal  by  the  plaintiff,  Martin  Wagner,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Monroe  on  the  12th  day  of  June,  1900, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  12th  day  of  June,  1900,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes. 

The  defendant  is  a  domestic  corporation  engaged  in  the  business 
of  operating  steamboats  and  towing  boats  on  the  Erie  canal. 

The  plaintiff  is  the  owner  of  a  canal  boat  named  the  John  A.nson^ 
which  tlie  defendant  had  agreed  to  tow  from  Rochester  to  Buffalo 
free  of  charge,  and  to  pay  the  plaintiff  the  sum  of  t^n  dollars  in  case 
any  freight  was  found  between  these  two  points  for  the  defendant 
to  carry.  Pursuant  to  this  agreement  the  plaintiff's  boat  was  taken 
in  tow  by  the  defendant's  steamer  the  W.  B.  Kirk  on  the  24:th  day 
of  October,  1899,  and  the  two  boats  reached  the  village  of  Brock- 
port  at  about  midnight,  where  they  remained  until  about  five  o'clock 
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the  next  morning,  when  they  proceeded  on  their  way  to  Buffalo. 
The  John  Anson  was  in  charge  of  the  plaintiff  and  another  man  in 
his  employ  by  the  name  of  Henry  Pfeiffer,  and  it  was  attached  to 
the  steamer  by  a  tow  line  which  the  plaintiff  claimed  was  140  feet 
in  length.  When  aboat  a  mile  west  of  Brockport,  boats  were  seen 
approaching  from  the  west.  They  constituted  what  was  termed  the 
^^  steel  fleet "  and  consisted  of  the  steamer  Alpha^  a  boat  pushed  by 
the  Alpha  and  four  boats  in  tow,  all  of  which  were  heavily  loaded. 
When  the  two  steamboats  were  about  sixty  rods  apart,  one  of  them, 
but  which  one  is  a  matter  involved  in  dispute,  sounded  two  blasts 
with  its  whistle,  which  indicated  that  it  would  pass  to  the  left,  and 
the  other  steamer  answered  with  the  same  number  of  blasts,  which 
indicated  that  it  understood  the  meaning  of  the  signal.  When  the 
steamer  ^irk  was  from  300  to  500  feet  from  the  steel  fleet  it  changed 
its  course  to  the  left,  but  the  plaintiff's  boat  for  some  reason  failed 
to  follow  that  course,  in  consequence  of  which  it  collided  with  the 
head  tow  boat  of  the  steel  fleet  and  received  the  injuries  of  which 
the  plaintiff  complains. 

The  plaintiff's  evidence  tended  to  show  that  when  the  signals  were 
given  there  was  a  strong  wind  blowing  from  the  southwest  which 
kept  his  boat  on  the  north  side  of  the  canal  and  prevented  it  from 
changing  its  course.  The  defendant's  witnesses,  upon  the  other 
hand,  testified  that  the  wind  was  light  and  not  of  sufficient  force  to 
interfere  with  the  course  of  the  plaintiff's  boat,  but  that  the  steers- 
man of  that  boat  made  no  effort  to  follow  the  Kirk^  and  that  there 
was  nothing  whatever  to  prevent  his  crossing  to  the  left  had  the 
effort  been  made. 

Heman  TF".  Morris^  for  the  appellant. 

John  D.  JSurns^  for  the  respondent. 

Adams,  P.  J. : 

The  plaintiff  in  his  coniplaint  seeks  to  recover  damages  of  the 
defendant  by  reason  of  the  negligence  of  the  latter's  agents  and 
employees  who  were  in  charge  of  the  steamer  £irky  the  allegation 
being  that  the  defendant's  boat,  on  meeting  the  steel  fleet,  negli- 
gently attempted  to  pass  to  the  left,  whereas  it  should  have  turned 
to  the  right,  in  accordance  with  the  provision  of  section  169  of  the 
Canal  Law  (Chap.  338,  Laws  of  1894),  which  required  that  "  the 
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master  of  a  float  (which  inclades  every  boat,  vessel,  raft  or  floating 
thing  navigated  on  the  canals)  meeting  another  float,  shall  tarn  to 
the  right  so  as  to  be  wholly  on  the  right  side  of  the  center  of  the 
canal." 

It  appears,  however,  that  this  requirement  was  subsequently  quite 
materially  modified  by  the  General  Navigation  Law,  which  pro- 
vides, among  other  things,  that  ^'  when  two  steamboats  are  meeting, 
end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  each 
shall  alter  her  course  to  starboard  so  that  each  may  psiss  on  the  port 
side  of  the  other,"  and  that  "  when  two  steamboats  are  approaching 
each  other,  and  if  the  course  of  such  steamboats  is  so  far  on  the 
starboard  side  of  each  as  not  to  be  considered  by  the  pilots  as 
meeting  end  on,  or  nearly  so,  or  if  the  steamboats  are  approaching 
each  other  in  such  manner  that  passing  to  the  right  as  in  rule  one  is 
deemed  unsafe  by  the  pilot  of  either  steamboat,  the  pilot  so  first 
deciding  shall  give  two  short  and  distinct  blasts  on  his  steam  whistle, 
which  the  pilot  of  the  other  steamboat  shall  answer  promptly  by 
two  blasts  of  his  steam  whistle,  and  they  shall  pass  to  the  left  (on 
the  starboard)  side  of  each  other."  (Laws  of  1897,  chap.  592,  §  11, 
subds.  1,  9.) 

It  is  further  provided  by  subdivision  14  of  the  same  section  that 
"  in  construing  these  provisions,  due  regard  must  be  had  to  all  the 
dangers  of  navigation  and  to  any  special  circumstances  which  may 
exist,  rendering  a  departure  therefrom  necessary  in  order  to  avoid 
immediate  danger." 

It  seems  plain,  therefore,  that  if  the  steamer  Alpha  was  the  first 
to  give  the  signal  mentioned  in  subdivision  9,  it  became  the  impera- 
tive duty  of  the  defendant's  servants  in  charge  of  the  Kvrk  to  change 
the  course  of  that  boat  to  the  left,  unless  existing  circumstances  at 
the  time  were  such  as  to  fairly  warrant  the  ofiScer  in  command  of 
that  steamer  in  regarding  a  departure  from  the  rule  necessary  in 
order  to  avoid  immediate  danger. 

This  obviously  was  the  theory  upon  which  the  case  was  tried  and 
submitted  to  the  jury ;  but  it  was  contended  upon  the  part  of  the 
plaintiff  that  the  attempted  change  of  course  was  in  consequence 
of  a  signal  given  by  the  steamer  Kirk^  and  that  such  attempt,  under 
the  circumstances,  was  negligence,  for  which  the  defendant  inras 
liable. 
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As  has  already  been  stated,  this  contention  was  controverted  by 

the  defendant  and  considerable  evidence  was  given  which  tended  to 

show  that  the  signal  came  from  the  steamer  Alpha^  and  the  question 

of  fact  thns  raised  was  submitted  to  the  jury  upon  a  charge  which 

was  concededly  clear  and  impartial,  and  as  to  which  no  exception 

was  taken  by  the  plaintiff's  counsel.     But  at  the  conclusion  of  the 

charge  the  court  was  asked  by  the  defendant's  counsel  to  instruct 

the  jury  that,  "If  the   pilot  of  the  Alpha  gave  two  short  and 

distinct    blasts  on  his  steam  whistle  first,  it  was  the  duty  of  the 

pilot  of  the  Kirk  to  answer  promptly  by  two  blasts  of  his  steam 

whistle,  and  that  then  the  two  steamers  were  required  to  pass  to  the 

left  side  of  each  other  and  the  plaintiff  was  not  entitled  to  recover." 

To  this  request  the  court  replied :  "  That  is  so,  unless  while  pass- 
ing to  the  left  the  defendant's  employees  were  negligent  and  could 
have  prevented  the  accident  by  the  exercise  of  reasonable  care." 

No  exception  was  taken  by  the  plaintiff's  counsel  to  this  instruc- 
tion, but  subsequently  he  asked  the  court  to  charge :  "  That  in  case 
the  jury  reached  the  conclusion  that  the  AVpha  signaled  to  pass 
to  the  left  first,  then  the  defendant,  for  the  protection  of  plaintiff's 
boat,  was  bound  to  exercise  proper  care  and  diligence  in  the  man- 
agement of  its  own  boat,  whether  such  care  required  an  observance 
of  or  a  departure  from  the  general  rules  of  navigation,  and  the 
defendant  was  not  bound  at  all  hazards  to  comply  with  signals 
from  the  Alpha  to  pass  to  the  left ;  and  that  if  under  all  the  cir- 
cumstances reasonable  care  and  prudence  for  the  safety  of  plain- 
tiff's boat  dictated  that  it  was  safest  and  best  to  disregard  the  sig- 
nal of  the  Alpha^  it  then  became  its  duty  to  notify  the  officers  on 
board  the  approaching  steamer  that  the  Kirk^  with  the  plaintiff's 
boat  in  tow,  could  not  without  risk  attempt  to  pass  to  the  left,  but 
that  it  would  retain  its  position  along  the  right  side  of  the  canal  and 
pass  to  the  right  of  the  approaching  boats." 

In  response  to  this  request  the  court  stated  that  it  declined  to 
vary  its  charge ;  whereupon  the  plaintiff's  counsel  requested  the  court 
to  charge :  ^^  That  the  law  does  not  require  a  boat,  that  has  been 
signaled  to  pass  either  to  the  right  or  to  the  left  of  an  approaching 
boat,  to  obey  such  signal,  when  to  do  so  is  to  endanger  the  boat 
BO  signaled,  or  other  boats  which  it  may  have  in  tow."  And  to  this 
request  the  learned  trial  court  made  substantially  the  same  reply. 
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To  these  two  refusals  the  plaintiffs  counsel  duly  excepted,  and  the 
exceptions  thus  taken  raise  the  principal  question  relied  upon  for  a 
reversal  of  the  judgment  and  order  appealed  from. 

In  the  body  of  his  charge  the  learned  court,  after  having  instructed 
the  jury  that  if  they  should  find  from  the  evidence  that  the  pilot  of 
the  ICirk  was  the  one  who  gave  the  signal  to  pass  to  the  left,  and 
that  he  gave  the  same  at  a  time  when,  under  all  the  circumstances, 
prudence  required  that  he  should  keep  to  the  right,  they  were  at 
liberty  to  find  the  defendant  guilty  of  negligence  and  resppnsible 
for  the  injury  which  followed ;  but  that  upon  the  other  liand,  "  If 
the  pilot  of  the  AlpTia^  having  these  loaded  boats  in  tow,  deemed 
it  more  prudent  or  safe  for  the  boats  to  pass  to  the  left,  and  he  so 
decided  and  gave  the  signals,  it  was  the  duty  of  the  pilot  of  the  ^rk 
to  respond,  unless  there  was  imminent  danger  of  collision.  Unless 
danger  was  imminent,  it  was  his  duty  to  respond  and  pass  to  the 
left.  If  you  find  that  there  was  not  such  imminent  danger  of  col- 
lision as  justified  the  pilot  of  the  Kirk  in  not  responding  to  the  sig- 
nal, it  was  his  duty  to  pass  to  the  left.  It  will  be  for  you  to  say 
whether,  under  those  circumstances  he  could  have  prevented  col- 
lision of  the  canal  boat  and  the  steel  fleet  by  the  use  of  reasonable 
care." 

We  think  this  statement  of  the  law  governing  a  case  of  this  char- 
acter was  not  only  correct,  but  that  it  was  virtually  what  the  plain- 
tiffs counsel  sought  to  have  covered  by  his  two  requests  above 
referred  to  ;  and  if  so,  then  the  learned  trial  court  was  not  bonnd^ 
upon  the  insistance  of  counsel,  to  again  charge  the  same  rule  of  law^ 
although  the  request  so  to  do  was  clothed  in  slightly  difterent 
language.  {Bexter  v.  Starin^  73  N".  Y.  601 ;  Quinn  v.  0*Keeffe^  9 
App.  Div.  68.) 

Where  the  court  has  charged  sufiSciently  as  to  the  duty  of  a 
person  in  a  particular  situation,  counsel  is  not  entitled  to  have 
further  requests  charged,  the  substance  of  which  has  been  covered 
by  the  charge  already  made.  This  rule  is  one  to  which  the  courts 
have  steadily  adhered,  and  it  is  one  which  we  think  is  especially 
applicable  to  this  case,  inasmuch  as  no  exception  was  taken  to  either 
the  main  body  of  the  charge  or  to  such  supplementary  instructions 
as  were  given  at  the  request  of  the  defendant's  counsel. 
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We  conclude,  therefore,  that  the  judgment  and  order  appealed 
from  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs. 

All  concurred,  except  Laughlin,  J.,  who  dissents  in  opinion. 

Laughlin,  J.  (dissenting) : 

This  action  was  brought  to  recover  damages  caused  to  plaintiff's 
canal  boat  by  a  collision  alleged  to  have  occurred  through  defend- 
ant's negligence.  Plaintiff  was  the  owner  of  the  canal  boat  John 
Anson  which,  on  the  morning  of  the  25th  of  October,  1899,  was 
being  towed  from  Rochester  to  Buffalo  along  the  Erie  canal  by 
defendant's  steamboat,  the  TT.  J5.  Kirk.  Plaintiff's  boat  had  no 
cargo,  and  as  the  wind  was  blowing  hard  from  the  south  it  was  very 
difficult  for  the  steersman  to  keep  the  boat  clear  of  the  north  bank 
of  the  canal.  The  evidence  would  have  justified  a  finding  that  this 
was  known  to  those  on  board  the  Kirk.  At  about  five  o'clock  in 
the  morning,  and  when  in  the  neighborhood  of  a  mile  west  of  Brock- 
port  a  fleet  of  boats  was  discovered  approaching  from  the  west. 
These  boats  were  being  convoyed  by  the  steamer  Al/pha^  and  are 
referred  to  in  the  evidence  as  the  steel  fleet.  When  these  approach- 
ing boats  were  from  500  to  700  feet  apart  two  whistles  were  given 
by  one  of  the  towing  vessels  which  were  responded  to  by  the  other, 
but  there  was  a  sharp  conffict  in  the  evidence  as  to  whether  the 
Kirk  or  the  Alpha  was  the  first  to  signal.  The  fleets  thereupon, 
when  from  300  to  500  feet  apart,  proceeded  to  change  their  course 
so  as  to  pass  on  the  left  or  starboard  side.  Those  on  board  plain- 
tiff's boat  were  unable  to  change  her  course,  so  as  to  follow  the  Kirk 
to  the  other  side  of  the  canal,  and  when  the  head  vessel  of  the  steel 
fleet  struck  the  towline  of  plaintiff's  boat  the  boats  were  brought 
together,  resulting  in  a  collision  which  sank  plaintiff's  canal  boat. 
After  the  signals  the  boats  slackened  their  speed.  The  Alpha  was 
moving  at  the  rate  of  from  two  and  one-half  to  four  miles  an  hour, 
and  the  Ki/rk  had  slackened  down  from  a  speed  of  about  five  miles 
an  hour. 

Section  169  of  the  Canal  Law  (Laws  of  1894,  chap.  338)  provides 
that  "  The  master  of  a  float  meeting  another  float  shall  turn  to  the 
right,  so  as  to  be  wholly  on  the  right  side  of  the  center  of  the 
App.  Drv. — Vol.  LIX.        54 
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canal."  And  section  160  defines  the  term  "float"  as  including 
"  every  boat,  vessel,  raft  or  floating  thing  navigated  on  the  canals  or 
moved  thereupon  under  the  direction  of  some  person  having  the 
charge  thereof,"  and  defines  "  master  "  as  including  ^*  every  person 
having  for  the  time  the  charge,  control  or  direction  of  any  such 
float." 

Subdivision  1  of  section  11  of  the  Navigation  Law  (Laws  of  1897, 
chap.  592)  provides  that  "  When  two  steamboats  are  meeting,  end 
on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall 
alter  her  course  to  starboard  so  that  each  may  pass  on  the  port  side 
of  the  other."  Subdivision  5  of  the  same  section  provides  as  fol- 
lows :  "  Every  vessel  under  steam  when  approaching  another  steam- 
boat or  small  boat  or  vessel  of  any  kind,  so  as  to  involve  the  risk  of 
collision,  shall  slacken  her  speed,  or,  if  necessary,  shall  stop  and 
reverse  her  engine,  and  every  vessel  under  steam  shall,  when  in  a 
fog,  go  at  a  moderate  speed."  Subdivision  9  provides  that  "  When 
two  steamboats  are  approaching  each  other,  and  if  the  course  of 
such  steamboats  is  so  far  on  the  starboard  side  of  each  as  not  to  be 
considered  by  the  pilots  as  meeting  end  on  or  nearly  so,  or  if  the 
steamboats  are  approaching  each  other  in  such  manner  that  passing 
to  the  right  as  in  rule  one  is  deemed  unsafe  by  the  pilot  of  either 
steamboat,  the  pilot  so  first  deciding  shall  give  two  short  and  distinct 
blasts  on  his  steam  whistle,  which  the  pilot  of  the  other  steamboat 
shall  answer  promptly  by  two  blasts  of  his  steam  whistle,  and  they 
shall  pass  to  the  left  (on  the  starboard)  side  of  each  other."  Subdi- 
vision 14  provides  that  "  In  construing  these  provisions,  due  regard 
must  be  had  to  all  the  dangers  of  navigation,  and  to  any  special  cir- 
cumstances which  may  exist,  rendering  a  departure  therefrom  neces- 
sary in  order  to  avoid  immediate  danger." 

If  the  first  signal  to  pass  to  the  left  or  starboard  side  was  given 
by  the  ^irk  it  was  and  is  plaintiff's  contention  that  defendant's  neg- 
ligence would  then  be  clearly  established.  If,  on  the  other  hand, 
the  first  signal  to  so  pass  was  given  by  the  Alpha,  defendant's  lia- 
bility would  depend  entirely  upon  other  facts.  Inasmuch  as  a  gen- 
eral verdict  only  was  rendered,  the  record  fails  to  show  how  the 
jury  decided  the  question  of  fact  as  to  which  steamer  first  gave  the 
signals.  It  is  thus  evident  that  if  the  jury  were  not  properly 
instructed  upon  the  law  applicable  to  the  facts  whichever  way  they 
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might  find  them,  a  new  trial  must  be  awarded  if  the  error  is  pre- 
fiented  by  an  exception. 

The  court  properly  charged  the  jury  that  if  the  ^irk  first  gave 
the  signals  and  her  tow  was  crowded  to  the  north  bank  of  the  canal 
and  held  there  by  the  wind,  and  the  circumstances  were  such  that 
it  was  unsafe  and  unreasonable  to  attempt  to  pass  to  the  left,  that 
they  might  find  the  defendant  guilty  of  negligence.     The  court  then 
instructed  the  jury  as  follows :  "  On  the  other  hand,  if  the  pilot  of 
the  Alpha,  having  these  loaded  boats  in  tow,  deemed  it  more  pru- 
dent or  safe  for  the  boats  to  pass  to  the  left,  and  he  so  decided  and 
gave  the  signals,  it  was  the  duty  of  the  pilot  of  the  Strk  to  respond, 
unless  there  was  imminent  danger  of  collision.    Unless  danger  was 
imminent,  it  was  his  duty  to  respond  and  pass  to  the  left.     If  you 
find  that  there  was  not  such  imminent  danger  of  collision  as  justified 
the  pilot  of  the  ITirk  in  not  responding  to  the  signal,  it  was  his  duty 
to  pass  to  the  left.     It  will  be  for  you  to  say  whether,  under  those 
circumstances,  he  could  have  prevented  collision  of  the  canal  boat  and 
the  steel  fleet  by  the  use  of  reasonable  care.     The  only  other  thing 
which  the  captain  of  the  ^irk  could  do,  was  to  cast  oft  the  line  and 
leave  the  canal  boat  at  the  north  side  of  the  canal  where  it  probably 
would  have  been  safe.     You  will  determine  which  of  the  pilots  gave 
the  signal,  and  if  it  was  first  given  by  the  pilot  of  the  ^irk,  and 
ander  such  circumstances  as  constituted  negligence  on  the  part  of 
the  employees  of  the  defendant,  and  if  that  occasioned  the  accident, 
your  verdict  may  be  for  the  plaintiff.     If  the  signal  was  first  given 
by  the  pilot  of  the  Alpha,  and  was  responded  to  by  the  pilot  of  the 
Kirk,  as  ho  was  bound  to  do,  you  will  determine  whether  there  was 
anything  which  the  employees  of  the  Kirk  could  have  done  to  avoid 
the  injury,  which  they  did  not  do." 

At  the  close  of  the  main  charge  the  counsel  for  the  defendant 
requested  the  court  to  charge  "  that  if  the  pilot  of  the  Alpha  gave 
two  short  and  distinct  blasts  on  his  steam  whistle  first,  it  was  the 
duty  of  the  pilot  of  the  Kirk  to  answer  promptly  by  two  blasts  of 
his  steam  whistle,  and  that  then  the  two  steamers  were  required  to 
pass  to  the  left  side  of  each  other,  and  the  plaintiff  was  not  entitled 
to  recover."  To  this  the  court  responded  as  follows :  "  That  is  so, 
unless  while  passing  to  the  left  the  defendant's  employees  were 
negligent  and  could  have  prevented  the  accident  by  the  exercise  of 


428    WAGNER  v.  BUFFALO  &  ROCHESTER  T.  CO. 

FouBTH  Departicbnt,  Mabch  Tbrm,  1901.  [Vol.  59. 

reasonable  care."  Plaintiff's  counsel  did  not  except  to  any  of  the 
foregoing  provisions  of  the  charge,  but  he  immediately,  after  the 
charge  given  at  the  request  of  defendant's  counsel,  requested  the 
court  to  instruct  the  ]ury  as  follows :  "  That  in  case  the  jury  reached 
the  conclusion  that  the  Alpha  signaled  to  pass  to  the  left  first,  then 
the  defendant,  for  the  protection  of  plaintiff's  boat,  was  bound  to 
exercise  proper  care  and  diligence  in  the  management  of  its  own 
boat,  whether  such  care  required  an  observance  of  or  a  departure 
from  the  general  rules  of  navigation,  and  the  defendant  was  not 
bound  at  all  hazards  to  comply  with  signals  from  the  Alpha  to  pass 
to  the  left ;  and  that  if  under  all  the  circumstances  reasonable  care 
and  prudence  for  the  safety  of  plaintiff's  boat  dictated  that  it  was 
safe  and  best  to  disregard  the  signal  of  the  Alpha,  it  then  became 
its  duty  to  notify  the  officers  on  board  the  approaching  steamer  that 
the  jffiVA,  with  the  plaintiff's  boat  in  tow,  could  not  without  risk 
attempt  to  pass  to  the  left,  but  that  it  would  retain  its  position 
along  the  right  side  of  the  canal  and  pass  to  the  right  of  the 
approaching  boats." 

The  court  declined  to  vary  the  charge  in  that  respect,  to  which 
ruling  plaintiff's  counsel  duly  excepted.  Plaintiff's  counsel  there- 
upon asked  the  court  to  charge  "  that  the  law  does  not  require  a 
boat,  that  has  been  signaled  to  pass  either  to  the  right  or  to  the  left 
of  an  approaching  boat,  to  obey  such  signal,  when  to  do  so  is  to 
endanger  the  boat  so  signaled,  or  other  boats  which  it  may  have  in 
tow."  The  court  declined  to  vary  the  charge,  and  plaintiff's  counsel 
duly  excepted.  This  is  not  a  case  of  a  multitude  of  somewhat  simi- 
lar or  misleading  requests,  framed  for  the  purpose  of  entrapping  the 
court  into  committing  some  error.  Defendant's  counsel  presented 
but  two  requests,  and  plaintiff's  counsel  presented  only  two.  While 
the  court,  in  the  body  of  the  charge,  fairly  stated  the  correct  rule  of 
law  upon  this  question,  that  if  the  signals  were  first  given  by  the 
Alpha,  it  was  the  duty  of  the  pilot  of  the  ^irk  to  accede  thereto, 
unless  by  so  doing  there  was  immediate  danger  of  collision,  yet  the  last 
sentence  was  misleading  in  that  it  stated  unequivocally  that  in  such 
case  the  pilot  of  the  Kirk  was  bound  to  respond  and  eliminated  the 
circumstance  of  immediate  danger  which  would  relieve  him  from 
such  obligation.  Probably  this  would  not  constitute  reversible  error 
even  if  an  exception  had  been  taken  thereto,  but  the  purpose  of 
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defendant's  counsel's  requests  to  charge,  which  was  granted  by  the 
court,  was  to  modify  the  first  part  of  the  main  charge  in  this 
regard  and  to  make  it  clear  to  the  jury  that  the  defendant's  pilot 
had  no  discretion  and  nothing  to  say  as  to  the  side  upon  which  the 
boats  should  pass,  provided  the  signals  were  first  given  by  the  pilot 
of  the  Alpha.  The  provisions  of  the  Canal  Law  hereinbefore  quoted, 
and  rule  1  of  the  Navigation  Law,  also  quoted,  prescribed  the 
general  rule  for  vessels  navigating  the  canal  and  required  that  they 
should  turn  to  starboard  or  to  the  right  and  pass  on  the  port  side  of 
each  othei;.  The  exception  is  provided  in  rule  9  for  cases  where 
the  pilot  of  either  of  the  approaching  steamers  deems  it  unsafe  to 
pass  to  the  right,  and  in  such  case  such  pilot  shall  signify  his  deter- 
mination in  that  regard  by  two  short  and  distinct  blasts  of  the 
whistle.  Under  ordinary  circumstances  it  then  becomes  the  duty 
of  the  pilot  of  the  other  steamboat  to  answer  by  two  blasts  of  the 
whistle,  and  the  boats  are  required  to  pass  to  the  left  side  of  each 
other.  It  is,  however,  manifest  that  rules  5,  and  14,  also  quoted, 
were  designed  to  authorize  a  departure  even  from  rule  9,  where  the 
dangers  of  navigation  or  any  special  circumstances  rendered  a 
departure  therefrom  necessary  in  order  to  avoid  a  collision.  The 
pilot  of  the  £irk  in  such  emergency,  instead  of  responding  with 
two  whistles,  could  have  given  a  danger  or  other  signal  and  both 
fleets  could  have  slowed  down,  the  Alpha  stopping  if  necessary  if 
fehe  could  not  safely  pass  to  the  right,  until  the  £irk  could  get  her 
tow  to  the  south  side  of  the  canal  out  of  danger.  The  requests  to 
charge  made  by  plaintiff's  counsel  were  manifestly  for  the  purpose 
of  having  this  rule  of  law  properly  and  clearly  presented  to  the 
jury.  The  attention  of  the  court  was  sufficiently  called  to  the  error 
In  the  charge  already  made,  for  the  request  to  charge  was  diametri- 
cally opposed  to  the  charge  as  made  by  the  court  immediately  before. 
Defendant's  sole  remedy  was  not  to  except  to  the  charge  as  made. 
The  original  charge  having  been  modified  by  the  granting  of  defend- 
ant's request  to  charge,  the  particular  way  in  which  the  charge  so 
modified  was  desired  to  be  qualified  by  plaintiff  was  sufficiently 
pointed  out  by  embodying  the  particular  qualification  in  the  request 
to  charge.  Even  if  the  court  did  not  intend,  by  the  instructions 
given  at  defendant's  request,  to  change  the  previous  charge,  which  is 
not  free  from  doubt,  yet  the  jury  may  well  have  been  confused  or  mis- 


430  PADDACK  v.  LEWIS. 

FouKTH  Dbpabtment,  Mabch  Term,  1901.  [Vol.  59. 

led  thereby,  and  as  plaintiffs  request  embodied  correct  propositions 
of  law  applicable  to  a  material  issue,  the  jury  should  have  been  so 
informed.  The  charge  was  inconsistent  and  conflicting,  and  it 
being  impossible  to  say  whether  the  jury  adopted  the  correct  or  the 
erroneous  instructions,  the  verdict  should  not  be  permitted  to  stand. 
{Black  V.  Brooklyn  City  R.  li.  Co,,  108  N.  Y.  640 ;  Kankakee 
Stone  cJ&  Lime  Co,  v.  City  of  Kankakee,  128  111.  173 ;  Brown  v. 
McAUister,  39  Cal.  573 ;  Summerlot  v.  Hamilton,  121  Ind.  87 ; 
Martinowsky  v.  City  of  Ham^nihal,  35  Mo.  App.  70.)  I  think  the 
court's  refusal  to  charge  as  requested  clearly  constitutes  reversible 
error. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  affirmed,  with  costs. 


Simon  D.  Paddaok,  Appellant,  v,  Kikby  Lewis  and  Enoch  Nichol- 
son, Kespondents. 

Permmal  tax — u)hai  attempted  change  ofresidenM  does  not  deprive  aeseseore  of  juris- 
diction —  tohere  the  person  assessed  continues  to  transact  his  principal  business  in 
their  town,  his  residence  will  be  presumed  to  continue  there. 

The  residence  of  a  person  for  the  purpose  of  taxing  his  personal  property  will  be 
deemed  to  continue  until  a  bona  fide  change  is  affirmatively  and  satisfactorily 
shown  to  have  taken  place. 

Upon  a  hearing  in  the  County  Ck>urt  of  the  question  whether  a  person  assessed 
for  personal  property  in  the  town  of  Elbridge  in  1887  was  properly  taxable  in 
that  town,  it  appeared  that  he  was  an  unmarried  man,  and  that  from  1865  until 
1883  he  had  lived  continuously  in  the  town  of  Elbridge,  where  he  was  inter- 
ested in  the  manufacture  of  paper  and  in  the  purchase  and  sale  of  real  estate, 
stocks  and  other  securities;  that  during  this  period  he  roomed  and  took  his 
meals  at  a  hotel  in  the  village  of  Elbridge;  that  up  to  1883  he  was  assessed  for 
personal  property  in  the  town  of  Elbridge,  but  that  the  town  aasesEors  having 
increased  his  assessment  for  personal  property  in  that  year,  he  attempted  to 
change  his  residence  to  the  city  of  Syracuse  in  order  to  escape  what  he  regarded 
as  an  exorbitant  assessment;  that  he  reserved  for  his  own  use  a  furnished  room 
in  a  house  owned  and  rented  by  him  in  the  city  of  Syracuse,  and  notified  the 
city  assessors  that  he  had  taken  up  his  residence  there  and  was  assessable  there 
for  personal  property,  whereupon  the  Syracuse  assessors  assessed  him  for  per- 
sonal property.  He  voted  in  Syracuse  in  the  years  1884,  1885,  1886  and  1887, 
but  during  all  this  time  continued  to  transact  his  paper  business  at  Elbridge 
and  to  occupy  his  room  at  the  hotel  at  that  village,  where  he  had  a  safe  and 
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desk,  and,  to  all  outward  appearances,  there  was  little,  if  any,  chaDge  in  hia 
habits  of  life  and  manner  of  conducting  business,  save  that  he  ordinarily  passed 
a  portion  of  each  week  in  the  city  of  Syracuse. 

Hddi,  that  the  court  might  properly  find  that  in  1886  such  person  had  a  resi- 
dence and  conducted  business  in  the  town  of  Elbridge  and  was  assessable 
therein  for  personal  property  under  chapter  02  of  the  Laws  of  1850,  amending 
1  Revised  Statutes,  889,  section  5,  which  provides:  "Every  person  shall  be 
assessed  in  the  town  or  ward  where  he  resides  when  the  assessment  is  made,  for 
all  personal  estate  owned  by  him,"  and  '*  in  case  any  person  possessed  of  such 
personal  estate  shall  reside  during  any  year  in  which  taxes  may  be  levied,  in 
two  or  more  counties,  towns  or  wards,  his  residence  for  the  purposes  and  within 
the  meaning  of  this  section  shall  be  deemed  and  held  to  be  in  the  county,  town 
or  ward  in  which  his  principal  business  shall  have  been  transacted." 

SembU,  that  such  section  contemplates  that  a  person  may  have  two  residences 
though  but  one  domicile. 

Appeal  by  the  plaintiff,  Simon  D.  Paddack,  from  a  judgment  of 
the  County  Court  of  Onondaga  county  in  favor  of  the  defendants, 
entered  in  the  oflSee  of  the  clerk  of  the  county  of  Onondaga  on  the 
16th  day  of  January,  1900,  upon  the  decision  of  the  court,  rendered 
after  a  trial  before  the  court  without  a  jury,  dismissing  the  complaint 
on  the  merits. 

In  the  year  1887  the  defendants  and  one  Cromwell  Bullock,  since 
deceased,  were  the  duly  qualified  assessors  of  the  town  of  Elbridge, 
in  the  county  of  Onondaga,  and  as  such  they  assumed  to  assess  the 
plaintiff  for  personal  property  in  the  sum  of  $15,000,  and  caused  a 
tax  of  $111.45  to  be  imposed  thereon. 

The  plaintiff,  claiming  that  he  was  a  resident  of  the  city  of  Syra- 
cuse and  that  such  tax  was  illegal,  refused  to  pay  the  same,  where- 
upon the  assessors  issued  a  warrant  under  their  hands  and  seals  and 
caused  a  levy  to  be  made  thereunder  upon  certain  personal  property 
belonging  to  the  plaintiff  which  was  subsequently  sold  by  the  town 
collector  for  the  sum  of  $121.44,  that  being  the  amount  of  the  tax 
and  the  fees  and  expenses  of  collecting  the  same. 

This  action  was  commenced  in  the  County  Court  of  Onondaga 
county  on  the  6th  day  of  February,  1894,  to  recover  damages  for 
the  alleged  wrongful  acts  of  the  defendants  in  taking  and  selling 
such  property,  and  the  issues  joined  therein  were  tried  by  and  before 
the  court  without  a  jury.  A  decision  was  subsequently  rendered  in 
favor  of  the  defendants,  and  from  the  judgment  entered  thereon 
this  appeal  is  brought. 
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Jlomer  Weston^  for  the  appellant. 

Frank  Hiscock,  for  the  respondents. 

Adams,  P.  J. : 

By  the  provisions  of  the  Revised  Statutes  which,  prior  to  the 
Tax  Law  of  1896  (Chap.  908),  regulated  the  assessment  and  collec- 
tion  of  taxes,  it  was  required  that  "  Every  person  shall  be  assessed 
in  the  town  or  ward  where  he  resides  when  the  assessment  is  made, 
for  all  personal  estate  owned  by  him,"  and  that  "  in  case  any  person 
possessed  of  such  personal  estate  shall  reside  during  any  year  in 
which  taxes  may  be  levied,  in  two  or  more  counties,  towns  or  wards, 
his  residence  for  the  purposes  and  within  the  meaning  of  this  sec- 
tion shall  be  deemed  and  held  to  be  in  the  county,  town  or  ward  in 
which  his  principal  business  shall  have  been  transacted."  (1  R.  S. 
389,  §  5,  as  amd.  by  Laws  of  1850,  chap.  92,  and  Laws  of  1851, 
chap.  176,  §  2.) 

This  section,  as  amended,  obviously  furnished  a  new  test  by  which 
the  fact  of  taxable  residence  was  thereafter  to  be  determined,  and 
in  the  case  of  Bowe  v.  Jenkins  (23  N.  Y.  Supp.  548 ;  S.  C,  69 
Hnn,  458)  it  was  said  by  the  General  Term  of  the  third  department 
that  since  its  enactment  it  cannot  be  doubted  "  that  a  person  may 
have  two  residences,  although  but  one  domicile." 

Such,  indeed,  is  the  plain  meaning  of  the  amendment,  and  it  was 
doubtless  designed  by  the  Legislature  to  reach  persons  who,  by  resid- 
ing in  different  places  at  different  seasons  of  the  year,  or  as  their 
various  business  interests  seemed  to  require,  were  enabled  to  escape 
the  payment  of  all  personal  taxes.  This  view  of  the  object  and 
effect  of  the  statute  has  been  repeatedly  expressed  by  the  courts 
{Douglas  v.  Mayor ^  2  Duer,  110  ;  BartUtt  v.  City  of  New  York^ 
5  Sandf.  44 ;  Bell  v.  PiercCy  51  N.  T.  12),  and  in  the  case  last  cited 
it  was  said  that ''  to  establish  a  residence  requires  a  less  permanent 
abode  than  to  give  a  domicile,  or  even  to  create  an  inhabitanee," 
and  that  where  the  principal  business  of  a  party  is  transacted  is  "  a 
matter  of  fact  to  be  ascertained  by  proof  and  to  be  settled  by  judi- 
cial determination." 

In  the  present  instance  the  assessors  primarily  determined  that 
the  plaintiff  was  either  a  resident  of  or  transacted  his  principal  busi- 
ness in  the  town  of  Elbridge,  and  they,  therefore,  placed  his  name 
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upon  the  assessment  roll  of  that  town  and  set  opposite  the  same  the 
amount  of  personal  property  for  which  they,  in  the  exercise  of  their 
discretion,  deemed  him  assessable.     The  legality  of  their  action  was 
challenged,  and  the  question  of  the  plaintifiPs  taxable  residence 
thereupon  became  the  subject  of  inquiry  in  the  County  Court.     It 
was  there  made  to  appear  that  the  plaintiff  is  an  unmarried  man, 
and  that  from  the  year  1865  until  the  year  1883,  with  the  exception 
of  a  short  time  spent  at  Jordan,  he  lived  continuously  in  the  town 
of  Elbridge,  where  he  was  interested  in  the  manufacture  of  paper 
and  in  the  purchase  and  sale  of  real  estate,  stocks  and  other  securi- 
ties.    He  owned  the  paper  mill,  but  the  paper  was  manufactured  by 
a  firm  under  an  arrangement  by  which  che  plaintiflE  furnished  the 
raw  material  and  disposed  of  the  product.     It  was  also  undisputed 
that  during  this  period  of  time  the  plaintiff  furnished  and  occupied 
a  room  at  the  hotel,  where  he  also  took  his  meals,  except  when  out 
of  town.     In  1874  he  was  first  assessed  for  personal  property  in  the 
town  of  Elbridge.     In  1881  he  was  assessed  for  personal  property 
in  the  city  of  Syracuse,  but  upon  furnishing  a  sworn  statement  that 
he  resided  in  the  town  of  Elbridge,  his  assessment  was  vacated.     In 
1883  the  plaintiff's  assessment  for  personal  property  having  been 
increased  to  the  sum  of  $15,000  by  the  assessors  of  the  town  of 
Elbridge,  he  claims  to  have  changed  his  residence  to  the  city  of 
Syracuse,  and  frankly  states  as  his  reason  therefor  a  desire  to  escape 
what  he  regarded  as  an  exorbitant  assessment.     At  this  time  he 
reserved  for  his  own  use  a  furnished  room  in  a  house  owned  and 
rented  by  him  in  the  city,  and  notified  the  assessors  of  the  city  that 
he  had  taken  up  his  residence  there  and  was  assessable  for  personal 
property.     The  Syracuse  assessors  thereupon  assessed  him  for  $2,000 
of  personal  property,  which  amount  was  ultimately  raised  to  $10,000. 
The   plaintiff  also  testifies  that  he  voted  in  Syracuse  in  the  years 
1884,  1885,  1886  and  1887,  but  during  all  this  time  he  continued  to 
transact  his  paper  business  at  Elbridge  and  to  occupy  his  room  at 
the  hotel  in  that  village,  where  he  had  a  safe  and  desk,  and  to  all 
outward  appearances  there  was  little,  if  any,  change  in  his  habits 
of  life  and  manner  of  conducting  business,  save  that  he  ordinarily 
passed  a  portion  of  each  week  in  the  city  of  Syracuse. 

Upon  these  and  other  circumstances,  which  it  is  not  necessary  to 
App.  Dnr.— Vol.  LIX.        55 
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specify,  the  learned  County  Court  found  that  in  1886  the  plaintifi 
had  a  residence  and  conducted  business  in  the  town  of  Elbridge, 
and  that  consequently,  under  the  statute  of  1 850,  as  amended  by  the 
statute  of  1851,  he  was  assessable  in  that  town  for  personal  property. 

If  the  questions  of  fact  thus  disposed  of  were  original  ones,  it  is 
quite  possible  that  we  might  feel  constrained  to  reach  a  diflEerent 
conclusion  than  the  one  arrived  at  by  the  court  below  ;  but,  never- 
theless, we  do  not  feel  that  we  would  be  warranted,  under  all  the 
circumstances,  in  holding  that  the  findings  of  that  court  are  wholly 
unsupported  by  evidence. 

This  court  has  said  that  ^'  the  legal  residence  of  a  person  rests 
largely  in  the  intent  of  the  individual."  ^  {People  ex  rel.  Blocker  v. 
Crowley,  21  App.  Div.  304 ;  affd.,  155  N.  Y.  700.)  And  while  this 
is  doubtless  true,  it  is  equally  true  that  what  constitutes  a  legal  resi- 
dence is,  generally  speaking,  dependent  upon  the  facts  of  each  indi- 
vidual case,  and  consequently  it  often  happens  that  facts  which  con- 
stitute a  legal  residence  in  one  locality  for  one  purpose,  do  not 
necessarily  establish  such  a  residence  for  another  purpose:  To  illus- 
trate :  A  person  may  be  a  legal  voter  in  the  borough  of  Brooklyn 
and  yet  be  a  taxable  resident  of  the  borough  of  Manhattan,  where 
he  spends  most  of  his  time  and  transacts  his  principal  business. 
But  wherever  his  residence  may  be,  it  is  well  settled  that  for  the 
purposes  of  taxation  for  personal  property  it  will  be  deemed  to 
continue  until  a  bona  fde  change  is  affirmatively  and  satisfactorily 
shown  to  have  taken  place.  {Matter  of  Nichols,  54  N.  Y.  62  ; 
People  ex  rel.  Blocker  v.  Crowley,  supra,) 

It  having  been  made  to  appear  beyond  all  question  that  the  plain- 
tiffs taxable  residence  for  many  years  prior  to  1 883  was  in  the  town 
of  Elbridge,  we  think  there  is  at  least  some  reason  for  saying  that^ 
under  all  the  circumstances  of  this  case,  he  has  not  established  by 
affirmative  and  satisfactory  proof  the  fact  that  for  the  purposes  of 
taxation  he  did  in  good  faith  acquire  another  residence,  so  as  to 
deprive  the  assessors  of  that  town  of  jurisdiction.  It,  therefore, 
follows  that  the  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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William  F.  Culbk,  as  Executor  of  the  Last  Will  and  Testament  of 
Thomas  Sutton,  Deceased,  Respondent,  v,  Bkonson  Kumsey  and 
Others,  Appellants,  Impleaded  with  Others. 

PartnerBhip  —  an  ctgreement  to  subscribe  Unmrds  the  expense  of  driUing  a  gas  well 
does  not  ereaU  it  —  what  appearances  do  not  indicate  a  partnership. 

The  following  agreement:  ''We,  the  undersigned,  agree  to  pay  the  sum  set 
opposite  our  several  names  to  Henry  W.  Watson,  room  100,  White  Building, 
whenever  called  upon,  for  the  purpose  of  drilling  and  putting  down  a  gas  well 
on  Grand  Island  on  the  property  of  The  Morrahuiga  Park  Land  Company, 
adjoining  Sour  Spring  Grove.  If  gas  is  found  in  paying  quantities  each  sub- 
scriber to  this  fund  is  to  share  in  the  proceeds  or  profits  of  the  well  in  the  same 
proportion  as  he  subscribes  for  the  putting  down  of  the  same.  Not  over  $50 
is  to  be  paid  for  the  privilege  of  putting  down  this  well  to  the  owners  of  the 
land,"  does  not  constitute  the  subscribers  thereto  partners  as  to  a  third  party 
who,  with  full  knowledge  of  the  situation,  entered  into  a  contract  with  the 
executive  committee  appointed  by  the  subscribers  to  drill  the  gas  well. 

Circumstances  showing  that  the  third  party  was  not  misled  by  any  appearances 
indicating  the  existence  of  a  copartnership,  considered. 

Appeal  by  the  defendants,  Bronson  Rumsey  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the  8th  day 
of  March,  1899,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Niagara  Trial  Term,  a  jury  having  been  waived. 

On  or  about  the  2d  day  of  June,  1892,  the  appellants,  together 
with  fifteen  other  parties,  entered  into  a  written  agreement  of  which 
the  following  is  a  copy,  viz. : 

"  Buffalo,  June  2,  1892. 

"  We,  the  undersigned,  agree  to  pay  the  sum  set  opposite  our 
eeveral  names  to  Henry  W.  Watson,  room  100,  White  Building, 
whenever  called  upon,  for  the  purpose  of  drilling  and  putting  down 
a  gas  well  on  Grand  Island  on  the  property  of  The  Morrahuiga 
Park  Land  Company,  adjoining  Sour  Spring  Grove.  If  gas  is  found 
in  paying  quantities  each  subscriber  to  this  fund  is  to  share  in  the 
proceeds  or  profits  of  the  well  in  the  same  proportion  as  he  sub- 
scribes for  the  putting  down  of  the  same.  Not  over  $50  is  to  be 
paid  for  the  privilege  of  putting  down  this  well  to  the  owners  of 
the  land." 
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Each  of  the  parties  to  this  instrument  subscribed  the  sum  of  $100, 
which  created  a  fund  amounting  in  the  aggregate  to  $2,000. 

On  the  14th  day  of  June,  1892,  at  a  meeting  of  certain  of  the  sub- 
scribers, an  organization  was  perfected  by  the  election  of  a  president, 
vice-president,  secretary  and  treasurer ;  and  upon  the  day  following 
an  executive  committee  was  appointed  which  subsequently  entered 
into  a  contract  with  Thomas  Sutton,  the  plaintiff's  testator,  by  the 
terms  of  which  he  agreed  to  drill  a  well  upon  the  premises  men- 
tioned in  the  foregoing  agreement,  which  well  was  not  to  extend 
beyond  1,500  feet  in  depth.  As  no  gas  was  found  when  this  point 
was  reached,  supplementary  contracts  were  made  with  Sutton,  the 
result  of  which  was  that  the  well  ultimately  reached  a  depth  of 
3,128  feet,  the  cost  of  which  according  to  the  terms  of  the  various 
contracts  amounted  to  $4,640.70. 

After  the  amount  originally  subscribed  was  exhausted,  several  of 
the  subscribers,  including  the  appellant  Baethig,  increased  their  sub- 
scriptions, in  consequence  of  which  the  sum  of  $3,502.30  was 
realized.  This  sum  was  applied  towards  the  payment  of  the  amount 
due  Sutton  upon  his  contracts,  which  left  a  balance  unpaid  of 
$1,138.40.  Failing  to  obtain  any  further  payments,  Sutton  brought 
an  action  in  the  Supreme  Court  against  Henry  W.  Watson,  as  treas- 
urer of  the  company,  under  the  provisions  of  section  1919  of  the 
Code  of  Civil  Procedure,  and  in  due  course  of  time  obtained  a 
judgment  therein  for  the  amount  of  his  claim,  with  costs.  An 
execution  was  thereafter  issued  upon  such  judgment,  and  the  same 
having  been  returned  unsatisfied,  this  action  was  brought  against  the 
subscribers,  and  a  defense  was  interposed  by  each  of  the  five 
appellants  above  named.  None  of  these  appellants  attended  any  of 
the  meetings  of  the  company,  and  when  called  upon  for  additional 
subscriptions,  they,  with  the  exception  of  the  appellant  Baethig, 
either  refused  to  respond  or  ignored  the  notices  which  were  sent  to 
them. 

The  issues  joined  herein  were  brought  to  trial  at  a  term  of  court 
lield  in  Niagara  county  on  the  16th  day  of  February,  1898,  and  a 
jury  having  been  waived,  a  trial  was  had  before  the  justice  presiding 
at  that  term,  who  found  in  favor  of  the  plaintiff  for  the  full  amount 
of  his  claim,  with  costs,  and  from  the  judgment  subsequently  entered 
thereon  this  appeal  is  brought. 


r    * 
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AnsUy  WilooXj  for  the  appellants. 

Charles  Hickey^  for  the  respondent. 

Adams,  P.  J. : 

The  theory  npon  which  this  action  was  brought,  tried  and  deter- 
mined was  that  the  defendants  were  liable  as  copartners  for  the 
balance  due  upon  the  Sutton  contracts ;  and  it  is  now  contended  that 
the  subscription  agreement  of  June  2,  1892,  created  a  joint  liability 
upon  the  part  of  the  persons  signing  the  same,  which  established 
both  inter  se  and  as  to  third  persons  the  relation  of  copartners.  The 
principal  question,  therefore,  with  which  we  have  to  deal  upon  this 
review  involves  the  correctness  of  this  contention,  and  is  one  which 
in  so  far  as  it  appertains  to  a  copartnership  relation  between  the  sub- 
scribers themselves,  rests  solely  upon  the  fact  that  by  the  agreement 
of  June  second  each  subscriber  to  the  fund  created  thereby  was  "  to 
share  in  the  proceeds  or  proiits  of  the  well  in  the  same  proportion  as 
h«  subscribes  for  the  putting  down  of  the  same." 

It  is  undoubtedly  true,  as  has  been  declared  by  a  text  writer  of 
undoubted  authority,  that  "Partnership is ^i7/i«yaoi«  the  result  of 
an  agreement  to  share  profits,  although  nothing  may  be  said  about 
losses,  and  although  there  may  be  no  common  stock."  (lind.  Part. 
[4th  Am.  ed.]  *19.)  But  the  same  author  also  asserts  what  is  equally 
true,  that  it  is  inaccurate  to  say  that  community  of  profit  is  the  test 
of  partnership,  but  that,  more  properly  speaking,  it  may  be  said  that 
"  Whether  persons  are  really  partners  or  not  is  a  question  of  inten- 
tion, to  be  decided  by  a  consideration  of  the  whole  agreement  into 
which  they  have  entered  and  ought  not  to  be  made  to  turn  on  one 
or  two  only  of  the  clauses  in  it."     (Id.) 

Applying,  therefore,  the  rule  last  stated  to  the  case  in  hand,  it 
seems  quite  clear  that  the  respondent's  contention,  so  far  as  this 
particular  branch  of  it  is  concerned,  has  no  satisfactory  foundation 
npon  which  to  rest. 

So  far  as  the  instrument  itself  is  concerned,  there  is  absolutely 
nothing  in  its  language  which,  by  the  most  liberal  construction, 
conld  be  tortured  into  the  declaration  of  an  intention  upon  the  part 
of  the  subscribers  to  establish  a  copartnership  relation  save  the 
single  sentence  above  quoted,  and  the  evidence  dehors  the  contract 
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absolutely  repels  any  such  idea.  Not  only  was  there  no  agreement 
not  to  share  in  whatever  loss  might  result  from  the  enterprise,  but 
so  far  as  these  appellants  are  concerned  they  took  no  part  in  any  of 
the  meetings  and  evinced  no  interest  whatever  in  what  occurred 
subsequent  to  the  signing  of  the  contract.  They  simply  pledged 
themselves  to  pay  $100  each  to  defray  the  expense  of  sinking  a 
well,  and,  with  the  exception  of  the  appellant  Baethig,  refused  to 
increase  their  subscriptions  or  to  pay  any  attention  to  calls  made 
upon  them  for  further  financial  aid.  Obviously  they  regarded  the 
instrument  signed  by  them  as  a  subscription  paper,  pure  and  simple, 
and  by  their  action  manifested  a  purpose  to  limit  their  liability  to 
the  amount  severally  subscribed  by  them  and  not  to  create  a  joint 
liability  which  should  make  them  jointly  and  severally  liable  for 
any  obligation  incurred. 

Nor  do  we  think  the  language  relied  upon  is  fairly  open,  to  the 
construction  claimed  for  it. 

The  contract  in  question  did  not  contemplate  the  conduct  of  a 
business  of  a  continuous  nature  nor  one  which  would  necessarily  or 
probably  result  in  the  earning  of  profits  or  the  creating  of  losses, 
and  although  the  word  "  profits "  is  used  in  connection  vrith  the 
word  "  proceeds,"  we  think  it  cannot  be  regarded  as  qualifying  the 
word  first  used,  but  rather  as  a  redundant  expression  which  was 

I  intended  to  convey  no  additional  or  diflEerent  meaning. 

It  is  a  legal  maxim  that  "  He  who  considers  merelj*^  the  letter  of 

I  an  instrument,  goes  but  skin-deep  into  its  meaning"  (Broom  Leg. 

'  Max.  [6th  Am.  ed.]  *657,  *659) ;  and  in  elaborating  this  most  sug- 

I  gestive  maxim  the  learned  author  says :  ^'  The  meaning  of  particular 

words,  indeed,  in  statutes,  as  well  as  in  other  instruments,  is  to  be 
found,  not  so  much  in  a  strict  etymological  propriety  of  language, 
nor  even  in  popular  use,  as  in  the  subject  or  occasion  on  which  they 
are  used  and  the  object  that  is  intended  to  he  attained.''^ 

Considered,  therefore,  in  this  light,  we  think  the  agreement 
entered  into  by  these  appellants  was  simply  one  to  pay  certain 
definite  sums  of  money  to  defray  the  expenses  of  sinking  a  gas  well, 
and  in  the  event  that  gas  was  found  in  paying  quantities  to  share  in 
the  proceeds  thereof,  if  any  there  were.  This  certainly  was  not 
such  a  community  of  profit  as  to  constitute  a  partnership  (Lind. 
Part.  *17 ;  Collyer  Part.  [6th  Am.  ed.]  §  29),  and  such  being  the 
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case,  we  fail  to  discover  wherein  it  can  be  successfully  contended 
that  the  subscribers  were  partners  inter  se. 

The  view  of  the  question  to  which  we  have  thus  given  expression 
is  one  which  has  the  support  of  adjudicated  cases  in  this  and  many 
other  States,  and  it  is  likewise  one  which  we  think  is  founded  in 
reason  as  well  as  authority.  {Hudson  v.  JSpaulding^  6  N.  Y.  Supp. 
S77 ;  HaU  v.  Thayer,  53  Mass.  [12  Mete]  130 ;  Oibbom  v.  Crrinael, 
79  Wis.  365 ;  Moss  v.  Wilson,  40  Cal.  159 ;  Davis  v.  Belford,  70 
Mich.  120;  Ward  v.  Brigham,  127  Mass.  24 ;  Frost  v.  WiUia/ms,  2 
S.  Dak.  457.) 

We  come,  therefore,  to  a  consideration  of  the  second  branch  of 
the  plaintiffs  contention,  viz.,  that  as  to  third  parties  the  appellants 
are  liable  as  copartners. 

The  theory  upon  which  such  a  liability  arises  is  that  persons  who 
hold  themselves  out  to  the  world  as  partners  by  dealing  in  such  a 
manner  as  to  create  the  appearance  of  partnership  to  the  injury  of 
innocent  third  parties,  are  estopped  from  denying  that  their  actual 
relation  is  not  what  their  acts  would  seem  to  indicate  it  to  be.  The 
rule  is  thus  stated  by  CoUyer  on  Partnership :  "  Persons  become 
liable  as  partners  to  third  persons,  either  by  contracting  the  legal 
relation  of  partners  inter  se,  or  by  holding  themselves  out  to  the 
world  HS  partners.  *  *  *  He  who  lends  liis  name  and  credit 
to  the  firm  is  liable  for  the  debts  and  engagements  of  the  body ; " 
but  only  "  to  those  who  are  thereby  led  to  believe  that  he  is  a  part- 
ner, and  who  give  credits  to  the  supposed  firm  under  that  belief." 
(Vol.  1  [6th  Am.  ed.],  §  5  and  note  2.) 

We  think  the  case  is  quite  barren  of  any  evidence  tending  to 
show  that  Sutton  supposed  the  subscription  paper  was  a  partnership 
obligation,  or  that  he  was  led  to  give  any  credit  to  these  appellants 
under  the  belief  that  they  were  members  of  a  firm.  Indeed,  so  far 
as  the  evidence  discloses,  he  did  not  even  know  that  they  had 
signed  the  paper  when  he  entered  upon  his  contract.  He  did 
know,  however  (and  this,  it  seems  to  us,  is  quite  significant),  all 
about  the  original  subscription  and  the  limit  of  the  subscribers' 
liability,  for  he  was  present  when  the  first  four  names  were  signed 
thereto,  and  at  one  time  agreed  to  take  two  shares  in  the  enterprise, 
although  he  subsequently  decided  not  to  do  so.  Moreover,  he 
attended  nearly  all  the  meetings  and  was,  therefore,  conversant 
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with  the  sitnation  of  affairs,  and  mnst  have  known  who  of  the  Biib- 
Bcribers  refused  to  respond  to  calls  for  additional  payments.  In 
short,  he  knew  quite  as  much  about  the  circumstances  under  which 
the  business  was  conducted  as  any  other  man,  and  if  the  subscribers 
were  not  in  fact  copartners,  it  cannot  now  be  claimed  with  any  pro- 
priety that  he  had  any  reason  to  believe  that  they  sustained  that 
relation  towards  each  other  or  that  he  was  induced  to  give  credit 
under  that  belief. 

We  think  that,  in  so  far  as  the  facts  found  and  the  conclusions 
reached  by  the  learned  trial  court  ifire  at  variance  with  the  foregoing 
views,  error  was  committed  which  requires  that  a  new  trial  should 
be  granted,  and  to  that  end  the  judgment  appealed  from  must  be 
reversed. 

Judgment  reversed  upon  both  the  law  and  the  facts,  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  event. 

All  concurred,  except  Spring,  J.,  not  sitting. 

Judgment  reversed  upon  both  the  law  and  the  facts,  and  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  event. 


In  the  Matter  of  the  Petition  of  Edward  H.  Adbiakoe,  Respond- 
ent, for  an  Order  Eevoking  and  Canceling  Liquor  Tax  Certificate 
No.  16,158,  Issued  to  William  G.  Bamaqe,  Appellant. 

LiqwjT  Tax  Law  —  a  co7isent  bjf  the  owner  of  a  dwelling  houee  may  be  rewked^ 
eoDpenditure  by  the  liguor  dealer  upon  the  faith  thereof. 

A  consent  to  the  use  of  premises  for  the  purpose  of  trafflcking  in  liquor,  executed 
under  the  Liquor  Tax  Law  (Laws  of  1896»  chap.  112,  §  17,  subd.  8,  as  amd.  by 
Laws  of  1897,  chap.  812),  without  consideration  by  the  owner  of  a  dwelling 
house  within  200  feet  of  such  premises,  may  be  revoked  at  any  time  before  it 
is  presented  to,  or  acted  on  by,  the  county  treasurer. 

The  fact  that  before  the  consent  was  revoked,  and  in  reliance  thereon,  the  appli- 
cant for  the  liquor  tax  certificate  expended  about  1800  in  fitting  up  the  prem- 
ises for  the  liquor  trafilc,  does  not  affect  the  revocability  of  the  consent 

Laughldt,  J.,  dissented. 

Appeal  by  William  G.  Eamage  from  an  order  of  the  Cbnnty 
Court  of  Cayuga  county,  entered  in  the  oflBce  of  the  clerk  of  the 
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county  of  Oayuga  on  the  22d  day  of  December,  1900,  revoking 
liquor  tax  certificate  No.  16,158,  issued  to  him. 

Framk  M.  Lea/ry^  for  the  appellant. 
FrcmJc  D.  Wright^  for  the  respondent. 

McLennan,  J. : 

The  sole  question  presented  by  this  appeal  is  whether  or  not  the 
owner  of  a  building  occupied  exclusively  as  a  dwelling,  situate 
within  200  feet  of  the  place  where  it  is  proposed  to  carry  on  the 
business  of  trafficking  in  liquors,  who,  without  any  consideration 
therefor,  gives  his  consent  that  traffic  in  liquors  be  carried  on  at 
such  place,  as  provided  in  subdivision  8,  section  17  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap. 
312),  may  revoke  and  cancel  such  consent  at  any  time  before  it  has 
been  filed  with,  presented  to,  or  in  any  manner  acted  upon  by  the 
officer  to  whom  application  is  made  for  a  certificate  authorizing  such 
traffic. 

The  appellant  filled  out  an  application  in  regular  form  for  a  liquor 
tax  certificate,  which  would  authorize  him  to  carry  on  the  business 
of  trafficking  in  liquors  at  No.  31  Grant  avenue,  in  the  city  of 
Auburn,  N.  Y.,  for  the  term  beginning  on  the  1st  day  of  October, 
1900.  The  appUcation  was  dated  and  duly  verified  on  the  13th  day 
of  July,  1900.  Attached  to  such  application  were  consents  of  the 
owners  of  buildings  occupied  exclusively  as  dwellings,  situate  within 
200  feet  of  the  place  where  it  was  proposed  to  carry  on  such  busi- 
ness. Such  consents  were  in  writing,  were  addressed  to  the  treas- 
urer of  the  county  of  Cayuga,  and  stated  that  the  signers  consented 
that  traffic  in  liquors  be  carried  on  in  such  premises  as  specified  in 
the  application  or  statement  of  the  appellant.  Such  consents  were 
also  dated  on  the  13th  day  of  July,  1900,  and  among  the  owners  of 
buildings  thus  consenting  was  one  Maria  L.  Young,  whose  consent 
must  be  counted  to  make  two-thirds  of  such  owners  as  required  by 
the  statute. 

Thereafter,  and  on  the  2l8t  day  of  July,  1900,  said  Maria  L. 
Young,  by  a  notice  also  directed  to  the  county  treasurer,  which  was 
signed  and  sealed  by  her,  stated,  among  other  things,  as  follows : 
App.  Div.— Vol.  LIX.        56 
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'^  Whereas,  after  mature  deliberation  and  consideration,  it  appears 
to  me  that  the  licensing  of  said  party  to  sell  and  retail  liquors  at 
that  place  is  not  to  be  desired,  and  would  be  a  decided  injury  to  the 
property  and  property  owners  in  the  locality, 

"  (I)  do  hereby  revoke,  cancel  and  annul  my  said  consent  so  here- 
tofore given,  and  do  hereby  give  notice,  to  whom  it  may  concern, 
that  I  object  and  oppose  the  granting  and  issuing  of  such  license." 

Such  notice  was  duly  served  on  the  county  treasurer  and  on  the 
appellant  on  the  day  it  bears  date.  About  two  months  after  service 
of  such  notice  upon  him,  and  shortly  before  the  1st  day  of  October, 
1900,  the  appellant  presented  his  application  or  statement,  with  the 
consents  of  the  owners  of  buildings,  including  that  signed  by  Maria 
L.  Young,  to  the  county  treasurer  of  Cayuga  county,  and  obtained 
the  liquor  tax  certificate  in  question. 

This  proceeding  was  instituted  to  procure  the  revocation  of  such 
certificate,  upon  the  ground  that  at  the  time  the  appellant  presented 
Lis  application  for  the  same  he  did  not  have  the  legal  consent  of 
two-thirds  of  the  owners  of  the  buildings  occupied  exclusively  as 
dwellings  situate  within  200  feet  of  the  place  in  which  the  business, 
of  trafficking  in  liquors  was  to  be  carried  on  as  required  by  the  pro- 
visions of  the  Liquor  Tax  Law. 

Upon  the  hearing  before  the  county  judge  the  appellant  testified 
that,  in  reliance  upon  the  consents  signed  by  Maria  L.  Young 
and  others,  he  expended  about  $300  in  making  his  premises  suitable 
for  conducting  the  saloon  business,  and  it  is  urged  that  this  circum- 
stance should  have  influence  in  determining  the  appellant's  rights. 

From  the  facts  above  recited  it  will  be  seen  that  the  appellant 
was  only  misled  by  the  action  of  Mrs.  Young,  if  at  all,  for  a  period 
of  eight  days,  from  July  thirteenth  when  her  consent  was  given, 
until  July  twenty-first  when  she  attempted  to  revoke  it,  and  that 
application  for  a  certificate  was  not  made  by  the  appellant  until  two 
months  thereafter. 

While  we  do  not  think  such  consideration  can  have  any  weight  in 
determining  the  question  of  law  involved  upon  this  appeal,  it  is  obvi- 
ous that,  by  ordinary  prudence,  the  appellant  might  have  fully  pro- 
tected himself  against  such  loss  or  expenditure.  The  consent  of  Maria 
L.  Young  was  among  the  last  obtained  from  the  owners  of  buildings, 
and  if  he  had  then  presented  his  application,  which  was  at  that  time 
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filled  out  and  verified,  with  such  consents,  to  the  county  treasurer, 
and  a  certificate  had  been  issued  to  him,  concededly  no  effective 
revocation  of  consent  could  have  been  made.  It  is  not  necessary, 
under  the  Liquor  Tax  Law,  that  the  term  during  which  traflic  in 
liquors  may  be  carried  on  shall  commence  when  the  certificate  is 
issued,  but  such  certificate,  when  issued,  is  required  to  and  does 
expressly  state  when  the  term  shall  commence,  which  may  be  but 
for  a  single  month  prior  to  the  first  of  May  following.  If,  however, 
Maria  L.  Young  had  a  right  to  revoke  her  consent  before  it  was 
presented  to  the  county  treasurer,  it  is*  of  no  consequence  that  the 
appellant  thereby  sustained  damage. 

What  is  the  "  consent "  which  it  is  urged  is  irrevocable  ?     It  is 
not  a  grant  of  any  interest  in  the  real  property  of  Maria  L.  Young 
to  the  appellant.     It  is  not  a  license  authorizing  the  appellant  to  in 
any  manner  use  her  property.      It  is  simply  a  declaration  by  Mrs. 
Young,  made  to  the  county  treasurer,  that  on  the  13th  day  of  July, 
1900,  she  was  willing  that  the  appellant,  commencing  at  a  future 
date  named,  should  carry  on  the  business  of  trafficking  in  liquors  in 
the  city  of  Auburn,  at  No.  31  Grant  avenue.     The  statement  was 
true  when  it  was  made,  but  it  was  not  true  when  it  was  presented  to 
the  treasurer  for  his  official  action,  to  his  knowledge.     At  that  time 
Mrs.  Young  had  changed  her  mind ;  had  become  convinced,  for  rea- 
sons satisfactory  to  herself,  that  the  carrying  on  of  such  business  at 
the   place  in  question  would  injuriously  affect  her  property,  and 
would  be  a  menace  to  the  other  residents  in  that  locality,  and,  there- 
fore, she  withdrew  her  consent  before  the  time  arrived  when  it  could 
go  into  effect,  and  before  it  was  presented  to  or  acted  upon  by  the 
person  to  whom  it  was  directed,  and  protested  against  the  granting 
of  the  certificate.     Was  the  county  treasurer  then  bound,  or  was  it 
permissible  for  him  to  still  count  her  as  consenting,  disregard  such 
protest,  and  issue  a  certificate  by  which  he  certified  in  effect  that  on 
the   1st  day  of   October,  1900   (the   date  of  the   certificate),  Mrs. 
Young  was  willing  that  the  appellant  should  carry  on  the  business 
of  trafficking  in  liquors  at  the  place  specified  ?    The  certificate  speaks 
as  of  the  time  when  it  is  issued.     It  is  of  no  consequence  what  the 
attitude  of  the  property  owners  was  mouths  or  years  before  tlie 
application  for  a  liquor  tax  certificate  was  presented  to  and  acted 
upon   by  the  treasurer.     The  question  presented  to  him  was,  what 
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was  the.  attitude  of  the  property  owners  at  the  time  he  was  called 
upon  to  act  ? 

The  provisions  of  the  act  relating  to  consents  were  not  enacted 
for  the  benefit  of  persons  proposing  to  engage  in  the  liquor  traffic, 
but  were  enacted  as  an  additional  protection  to  the  residents  of  a 
particular  locality ;  were  enacted  so  that  the  county  treasurer  may 
not,  by  a  certificate  issued  by  him,  authorize  the  establishment  of  a 
saloon  at  a  particular  place,  unless  at  least  two-thirds  of  the  owners 
of  buildings  occupied  exclusively  as  dwellings,  situate  within  200 
feet  of  such  place,  are  willing  and  consent  thereto,  at  the  time  such 
certificate  is  issued. 

The  precise  question  involved  upon  this  appeal,  so  far  as  we  have 
been  able  to  discover,  has  not  been  passed  upon  by  the  courts  of  this 
State,  but  the  revocability  of  consents,  affecting  a  variety  of  busi- 
ness enterprises  other  than  that  of  trafiicking  in  liquors,  has  been 
repeatedly  considered,  and  the  rule  has  been  invariably  adopted  that 
such  consents,  if  given  without  consideration,  unless  it  is  otherwise 
provided  by  statute,  may  be  revoked  by  the  person  giving  them  at 
any  time  before  they  are  presented  to  or  acted  upon  by  the  oflicer 
to  whom  they  are  directed,  and  whose  action  may  be  influenced  or 
controlled  thereby. 

In  People  ex  rel,  Irwin  v.  Sawyer  (52  N.  Y.  296)  it  was  held 
that  a  taxpayer  who  had  signed  a  petition  directed  to  the  county 
judge,  asking  that  his  town  be  authorized  to  issue  its  bonds  in  aid 
of  the  construction  of  a  proposed  railroad,  was  at  liberty  to  have 
his  name  stricken  from  such  petition  at  any  time  before  the  hear- 
ing before  the  county  judge  was  closed,  and  that  to  persist  in 
counting  the  name  of  such  taxpayer  as  a  petitioner  for  such  banding 
scheme  against  his  protest  was  error,  and  such  as  to  require  the 
reversal  of  the  order  made  by  the  county  judge. 

Judge  Geover,  in  writing  the  opinion  of  the  court,  said :  "  This 
verification  speaks  as  of  the  time  of  presenting  the  petition.  This 
clearly  shows  that  any  one  signing  the  petition  has  an  undoubted 
right  to  withdraw  therefrom  before  its  presentation  to  the  judge. 
After  withdrawing,  no  one  can  truthfully  swear  that  he  desires  to 
bond  the  corporation.  The  petition,  so  far  as  the  name  of  any 
petitioner  is  concerned,  is  his  paper  before  presentation  to  the 
judge,  and  he  has  a  perfect  right  to  have  his  name  erased  there- 
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from,  and  cannot  be  compelled  to  go  on  and  become  an  applicant  to 
the  judge  for  the  bonding  against  his  will." 

The  case  of  People  ex  rel.  Yckwger  v.  Allen  (52  N.  Y.  538)  was 
a  proceeding  which  arose  nnder  section  2,  chapter  314  of  the  Laws 
of  1869,  providing  for  the  bonding  of  the  town  of  Springport, 
Cayuga  county,  to  facilitate  the  construction  of  the  Cayuga  Lake 
railroad,  and  which  act  made  an  affidavit  of  a  majority  of  the 
assessors  of  the  town,  to  the  effect  that  a  majority  of  the  taxpayers 
owning  a  majority  of  the  taxable  property,  had  consented  thereto, 
a  condition  precedent  to  the  issuing  of  bonds  by  the  town.  It 
appeared  that  before  the  assessors  made  such  affidavit,  certain  tax- 
payers who  had  signed  consents  to  bond,  signed  and  acknowledged 
in  the  same  manner  a  paper  revoking  their  consent,  and  requesting 
the  assessors  not  to  include  them  among  the  persons  consenting. 
Those  revocations  were  disregarded  by  the  assessors,  and  they  pro- 
ceeded to  make  the  affidavit  required  by  the  statute.  It  was  held 
that  such  action  was  illegal  and  that  the  affidavit  was  void,  and  the 
proceedings  of  the  assessors  and  of  the  commissioners  were  reversed. 

In  the  case  of  Town  of  Springport  v.  TetUonia  Savings  Bank 
(84  N.  Y.  403)  it  was  held  that  where  taxpayers  had  signed  con- 
sents authorizing  the  bonding  of  their  town  in  aid  of  a  railroad, 
under  chapter  314  of  the  Laws  of  1869,  a  revocation  of  such  con- 
sents, delivered  to  the  assessors  while  those  officere  had  the  consents 
before  them  and  before  they  had  acted  upon  them  or  passed  upon 
their  sufficiency,  was  effectual  to  annul  the  consents,  and  the  residue 
of  the  unrevoked  consents  being  insufficient  to  constitute  the 
majority  required  by  the  statute,  the  assessors  wrongfully  made  and 
filed  the  affidavit,  and  the  condition  upon  which  the  power  of  the 
railroad  commissioners  to  issue  the  bonds  wholly  depended,  to  wit, 
the  consent  of  a  majority  of  the  taxpayers,  was  not  complied  with. 
The  court  said,  Rapallo,  J.,  writing  the  opinion :  "  The  revoca- 
tions were  complete  when  delivered  to  the  assessors,  before  they 
had  acted  upon  the  consents.  The  consents  had  not  been  filed 
when  the  revocations  were  delivered,  and  the  filing  of  the  consents 
after  such  revocation  of  them  was  wrongful.  The  delivery  of  the 
revocations  to  the  assessors  was  the  proper  mode  of  making  them 
effectual,  and  not  the  filing  of  them  with  the  town  or  county  clerk. 
Their  effect  was  to  withdraw  from  the  assessors  the  authority  to 
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make  the  statutory  affidavit  and  to  file  it  with  the  consents,  thus 
revoked.  On  this  very  ground  the  proceedings  of  the  assessors 
in  making  and  filing  the  affidavit  and  consents,  in  disregard  of 
the  revocations,  were  adjndged  void  and  set  aside  by  this  court 
on  certiorari  in  the  case  of  People  ex  rel,  Yawger  v.  AUen  et  oZ., 
Assessors  et  ah  (52*  N.  Y.  538)." 

Many  other  town  bonding  cases,  so  called,  might  be  cited,  in 
all  of  which  it  was  held  that  a  taxpayer  who  had  consented  to  such 
bonding  had  a  right  to  withdraw  or  revoke  such  consent  at  any 
time  before  it  was  presented  to  or  acted  upon  by  the  officer  or 
agent  whose  action  was  to  be  affected  or  controlled  thereby.  In 
none  of  those  cases,  and  they  are  numerous,  was  it  suggested  that 
the  riglit  of  revocation  should  be  denied  to  a  taxpayer  because 
some  railroad  corporation  had  relied  upon  the  consent  of  such  tax- 
payer, and  had  expended  money  upon  the  faith  thereof.  Indeed, 
in  many  of  the  cases  cited  the  railroads  had  not  only  been  con- 
strncted,  but  the  bonds  had  been  issued,  were  sold  and  held  by 
innocent  third  parties,  and  yet  no  court,  so  far  as  I  have  been  able 
to  discover,  has  held  that  a  mere  consent  before  acted  upon  could 
not  be  revoked ;  or,  if  so  revoked,  that  any  right  could  be  predi- 
cated thereon.  In  some  of  those  cases  it  was  argued  that  when 
the  assessors  came  to  make  the  affidavit  required  under  the  statute, 
they  were  justified  in  swearing  that  a  majority  of  the  taxpayers 
of  the  town  wished  the  town  bonded  in  aid  of  a  railroad,  becaase 
at  some  time  before  they  had  so  stated  in  a  petition  signed 
by  them ;  notwithstanding  the  fact  t])at  such  assessors  had  then 
before  them  declarations  signed  by  a  majority  of  such  taxpayers 
that  they  were  then  opposed  to  such  bonding  scheme,  and  wished  to 
withdraw  their  names  from  the  petition  signed  by  them.  In  others 
it  was  argued  that  the  county  judge  should  make  an  order  declar- 
ing that  a  majority  of  the  taxpayers  of  a  town  were  in  favor  of 
bonding  it,  because  at  some  time  in  the  past  they  had  signed  a  state- 
ment to  that  effect,  notwithstanding  the  fact  that  at  the  time  of 
making  such  order  such  taxpayers  were  before  the  county  judge 
protesting  against  and  opposing  such  bonding  scheme.  In  all  such 
cases  the  courts  have  held  with  entire  uniformity  that  the  affidavit 
or  order  speaks  as  of  the  time  when  made,  and  should  state  the  fact 
as  it  exists  at  that  time. 
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In  People  v.  Ooodwin  (5  N.  Y.  568),  which  was  a  proceeding  to 
review  the  action  of  referees  appointed  to  hear  an  appeal  from  the 
decision  of  the  commissioners  of  highways  of  a  town  in  refusing  to 
lay  out  a  highway,  and  which  involved  the  right  of  the  owner  of 
the  property  through  which  the  highway  was  to  run  to  revoke  his 
consent  previously  given,  it  was  held  that  such  right  to  revoke 
existed  until  the  consent  was  acted  upon  and  the  road  laid  out. 
The  court  said  :  "  The  consent  necessary  to  the  power  of  laying  out 
the  road  must  be  the  consent  of  the  owner  at  the  time  of  the  decision 
by  the  referees,  or  such  a  consent  of  the  previous  owner  as  binds  his 
successor  in  the  title." 

In  the  case  of  Hays  v.  Jones  (27  Ohio  St  218)  it  was  held  that 
resident  landowners  who  had  subscribed  a  petition  praying  for  an 
improvement  of  a  highway  were  at  liberty  at  any  time  before  such 
improvement  was  finally  ordered  to  be  made  by  the  board  of  county 
commissioners  to  withdraw  their  consent  by  remonstrance,  or  have 
their  names  stricken  from  tlie  petition,  and  that  after  such  with- 
drawal such  persons  could  no  longer  be  counted  as  petitioning  for 
the  improvement.  {BuUock  v.  West  Chicago  Rapid  Tra/asit  Co.y 
23  Chic.  Leg.  N.  147.) 

In  the  case  of  McGonnigle  v.  Arthur  (27  Ohio  St.  251)  a  majority 
of  the  landowners  whose  lands  were  assessed  signed  a  petition,  which 
was  necessary  under  the  statute,  for  the  conversion  of  a  turnpike 
into  a  free  road,  but  of  the  persons  who  had  signed  such  petition 
enough  changed  and  signed  remonstrances  to  make  a  majority  of 
the  persons  whose  lands  were  assessed  opposed  to  tlie  change  in  the 
road.  Notwithstanding  this  fact  the  commissioners  to  whom  the 
consents  and  remonstrances  were  presented  assumed  to  make  an 
order  directing  that  the  turnpike  be  converted  into  a  free  road.  It 
was  held  that  the  action  of  the  commissioners  was  a  nullity.  The 
court  said,  in  substance,  that  at  the  time  the  county  commissioners 
made  the  alleged  final  order  there  was  a  clear  want  of  jurisdiction 
over  the  subject-matter,  for  the  reason  that  a  majority  of  the  land- 
owners whose  lands  were  assessed  failed  to  petition  for  the  proposed 
change,  and  the  action  of  the  commissioners  in  relation  thereto  was 
a  nullity. 

It  had  become  so  well  settled  that  an  owner  of  property  abutting 
upon  a  street  in  a  city  who  petitioned  for  an  improvement  of  such 
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street,  as  required  by  many  of  tlie  city  charters,  might  withdraw 
from  such  petition  at  any  time  before  it  was  acted  upon  by  the 
municipal  authorities,  and  thus  wholly  annul  and  cancel  his  former 
consent,  that  most  of  the  municipalities  of  the  State  have  procured 
amendments  to  their  respective  charters  which  provide,  in  substance, 
that  no  persoh  signing  such  petition  shall  be  permitted  to  withdraw 
his  name  from  the  same,  or  revoke  his  request  or  consent  until  after 
the  expiration  of  a  certain  time  specified. 

"We  can  conceive  of  no  reason  why  a  consent  of  a  property  owner 
that  the  business  of  trafficking  in  liquors  be  carried  on  at  a  particu- 
lar place  should  be  regarded  as  more  sacred  or  more  binding  upon 
the  person  consenting  than  consents  such  as  we  have  adverted  to, 
and  in  the  absence  of  a  holding  to  that  effect  by  the  Court  of 
Appeals  we  are  not  inclined  to  make  such  distinction. 

We  think  the  cases  cited  in  support  of  the  proposition  that  the 
consent  of  Mrs.  Young  was  irrevocable  are  not  susceptible  of  such 
interpretation. 

Tlie  case  Matter  of  Washington  Street  (38  N.  Y.  St.  Repr.  346) 
can  have  no  possible  bearing  upon  the  proposition.  In  that  case  it 
was  simply  held  that  the  fact  that  two  of  the  petitioners  attempted 
to  withdraw  their  names  from  the  petition  after  the  commissioners 
had  been  appointed  was  immaterial. 

In  the  case  of  Orcutt  v.  Reingardt  (46  N.  J.  Law,  337)  it  was 
held  :  "After  the  recommendation  for  license  has  been  presented  to 
the  board  (excise  board)  and  jurisdiction  has  been  acquired,  a  signer 
whose  name  has  not  been  procured  by  fraud,  cannot,  without  the 
consent  of  the  board,  withdraw  his  name  and  divest  the  board  of 
jurisdiction." 

This  case  would  be  analogous  to  the  case  at  bar  if  Mrs.  Young 
had  sought  to  revoke  her  consent  after  it,  with  the  appellant's 
application,  had  been  presented  to  the  county  treasurer. 

In  Sxitherland  v.  McKinn£y  (146  Ind.  611)  certain  persons  who 
filed  remonstrances  against  the  granting  of  a  license  to  sell  intoxi- 
cating liquors  attempted  to  withdraw  from  such  remonstrance,  and 
it  was  held  that  such  withdrawal  could  not  be  made  after  the 
beginning  of  the  third  day  before  the  meeting  of  the  board  of 
county  commissioners.  In  other  words,  the  court  in  that  case  held 
that  such  remonstrance,  to  be  effectual,  must  be  made  within  the 
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time  within  which  the  statute  states  persons  are  entitled  to 
remonstrate. 

In  State  v.  Gerhardt  (145  Ind.  439)  the  same  proposition  of  law 
is  stated. 

In  City  of  Buffalo  v.  Chadeayne  (134  N.  Y.  163)  it  was  held 
that  where  the  common  council  of  the  city  of  Buffalo,  by  resolution, 
had  given  the  defendant  permission  to  erect  a  wooden  building  upon 
land  owned  by  him,  and  he  had  entered  upon  the  erection  of  such 
building,  the  city  could  not  afterwards,  by  resolution,  revoke  such 
permission,  and  thus  prevent  the  defendant  from  completing  the 
building. 

In  Hudson  Telephone  Co.  v.  Jersey  City  (49  N.  J.  Law,  808)  it 
.  was  held  that  the  common  council  could  not  revoke  a  designation  of 
the  streets  in  which  a  telegraph  company  may  place  its  poles,  when 
such  company  has  conformed  to  the  conditions  upon  which  the 
designation  was  made,  and  has  expended  money  in  placing  its  poles 
upon  the  designated  streets. 

In  Weetem  Union  Tel.  Co.  v.  Bulla/rd  (67  Vt  272)  it  was  simply 
held  that  an  abutter  who  has  consented  to  the  erection  of  a  line  of 
telegraph  poles  along  the  street  in  front  of  his  premises,  cannot 
revoke  such  license  after  the  telegraph  company  has  set  its  poles. 

The  case  of  Cumberlcmd  Valley  R.  B.  Co.  v.  McZa/nahan  (69 
Penn.  St.  23)  was  a  case  in  which  a  tenant  in  common  conveyed 
an  undivided  moiety  of  his  land.  A  railroad  company  afterwards 
erected  a  warehouse  upon  it.  The  other  tenant  then  conveyed  his 
half  to  the  same  grantee,  reciting  that  the  company  had  erected  the 
warehouse,  and  in  consideration  was  to  allow  a  passage  over  its 
other  land  to  the  land  of  the  grantors,  their  heirs  and  assigns. 
The  grantee  used  the  right  of  way.  Held,  that  it  was  evidence  to 
the  jury  of  ratification  by  the  grantee  of  the  license  to  the  com- 
pany, and  it  was  also  held  that  valuable  improvements  having  been 
made  upon  the  faith  of  the  license,  it  was  not  within  the  Statute  of 
Frauds,  and  a  subsequent  ratification  by  parol  was  equivalent  to 
precedent  authority. 

The  case  of  Wilson  v.  Chalfa/nt  (15  Ohio,  248)  simply  holds  that 
a  parol  license  executed  is  irrevocable. 

Hodgson  v.  Jeffries  (52  Ind.  334)  simply  holds :  "  A  license  by 
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the  owner  of  land  to  the  owner  of  adjoining  land  to  construct  and 
use  perpetually  a  ditch  over  the  land  of  the  former  for  the  purpose 
of  draining  the  land  of  the  latter,  may  be  verbal,  and,  upon  such  con- 
struction and  continued  use,  is  irrevocable  by  the  grantee  of  the 
former,  though  unforeseen  injuries  result  to  the  former  and  his 
granted  from  the  construction  and  use  of  such  drain." 

In  House  v.  Montgomery  (19  Mo.  App.  170)  the  defendant  was 
given  permission  to  go  over  plaintiff's  land,  if  he  would  build  a 
quarter  of  a  mile  of  fence  along  one  side  of  the  way,  and  also 
inclose  plaintiffs  field.  The  defendant  did  build  the  fence,  and 
afterwttrds,  with  plaintiff's  consent,  he  planted  a  hedge  fence  and 
cultivated  it  for  years,  and  used  the  road  across  the  plaintiff's  prem- 
ises, with  his  consent,  continuously  for  ten  years.  It  was  held  that 
the  plaintiff  was  equitably  estopped  from  prohibiting  the  defendant 
from  further  using  such  way. 

We  have  thus  referred  to  all  the  cases  cited  which  it  is  claimed 
sustain  the  proposition  contended  for  by  the  appellant,  and  fail  to 
discover  that  any  of  them  bear  upon  or  in  any  manner  refer  to  the 
questions  involved  in  the  case  at  bar.  We  conceive  of  no  prin- 
ciple which  would  justify  a  holding  that  a  mere  consent  given 
without  consideration,  directed  to  a  public  officer,  and  which  is 
to  be  made  the  basis  of  his  official  action,  should  be  held  to  be 
irrevocable  before  it  is  presented  to  such  officer  or  acted  upon  by 
him. 

The  conclusion  is  reached  that  the  order  appealed  from  is  right 
and  should  be  affirmed,  with  costs. 

All  concurred,  except  Laughlin,  J.,  dissenting. 

Laughlin,  J.  (dissenting) : 

The  sole  ground  upon  which  the  liquor  tax  certificate  was 
annulled  was  that,  at  the  time  of  filing  his  petition  and  obtaining 
the  liquor  tax  certificate,  appellant  did  not  have  the  requisite 
consents  of  the  owners  of  buildings  occupied  exclusively  as  dwell- 
ings situate  within  200  feet  of  the  premises  in  which  the  liquor 
traffic  was  to  be  carried  on. 

The  undisputed  evidence  on  the  hearing  before  the  county  judge 
showed  that  the  application  for  the  liquor  tax  certificate  was  duly- 
verified   by   appellant  on  the  13th  day  of   July,  1900,  and  that 
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prior  thereto  he  had  obtained  in  due  form  the  necessary  consents, 
which  he  then  had  in  his  possession,  of  the  owners  of  adjacent  build* 
ings  required  by  the  statute.     Subsequently,  and  on  July  twenty- 
first,  one  of  such  consenting  property  owners^  who  owned  two  such 
buildings  within  the  prescribed  territory,  filed  with  the  county  treas- 
urer and  delivered  to  appellant  a  notice,  directed  to  them  and  signed 
and  acknowledged  by  her,  reciting  that  ^^  after  mature  deliberation 
and  consideration  it  appears  to  me  that  the  licensing  of  said  party 
to  sell  and  retail  liquors  at  that  place  is  not  to  be  desired,  and  would 
be  a  decided  injury  to  the  property  and  property  owners  in  the 
locality ; "  and  further  stated  that  she  thereby  revoked,  canceled 
and  annulled  her  consent  theretofore  given,  and  thereby  gave  notice 
to  whom  it  might  concei'u  that  she  objected  to  and  opposed  the  grant- 
ing and  issuing  of  such  licence.    The  consent  of  this  property  owner 
was  essential  under  the  statute.     Between  the  thirteenth  and  twenty- 
first  days  of  July,  relying  upon  said  consents,  appellant,  who  was  the 
owner  of  the  premises  and  the  building  in  which  he  contemplated 
carrying  on  the  liquor  traffic,  proceeded  to  remodel  the  building  and 
furnish  the  same  for  saloon  purposes  at  an  expense  of  more  than 
$300.     He  originally  intended  to  open  the  saloon  on  the  first  day 
of  August,  as  is  shown  by  the  recitals  in  the  consents  and  in  the 
application.     Upon  being  served  with  this  revocation  of  consent  he 
consulted  an  attorney  and  wrote  to  the  Attorney-General  for  advice 
in  the  premises.     The  Attorney-General  referred  the  matter  to  the 
Commissioner  of  Excise,  who,  by  a  written  communication,  advised 
appellant  that  it  was  the  opinion  of  the  excise  department  that  '^  con- 
sents once  executed  are  not  revokable,  except  in  case  of  fraud  or 
mistake,  and  such  fraud  or  mistake  must  be  judicially  established, 
and  the  consents  thereby  secured  must  be  cancelled  and  annulled  by 
the  court  before  being  treated  otherwise  than  as  valid  by  officials 
charged  with  the  duty  of  issuing  certificate ; "  and  that  the  county 
treasurer  had  no  authority  to  recognize  the  notice  of  intent  to  revoke 
the  consent  previously  given.     The  county  treasurer,  upon  applicar 
tion,    received  similar  advice   from   the  excise  department.       It 
appears  that  thereafter,  and  acting  in  entire  good  faith,  appellant 
presented  the  application  and  consents  to  the  county  treasurer  and 
obtained  the  liquor  tax  certificate  in  question.     If,  under  the  circum- 
stances, the  consenting  property  owner  could  thus  legally  revoke  her 
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consent,  then  the  order  appealed  from  is  valid,  otherwise  it  is  erron^ 
0U8  and  most  be  revoked.  It  is  conceded  that  if  appellant  had  filed 
the  consents  and  application  on  the  thirteenth  day  of  July  or  prior  to 
the  twenty-first  day  of,  July,  the  attempted  revocation  would  have 
been  a  nullity,  but  it  is  contended  that  until  such  filing  the  consent- 
ing property  owner  may  revoke  his  consent  at  will,  and  that  he  can- 
not be  deprived  of  this  right  by  any  expenditure  of  money  or  con- 
tract made  in  reliance  thereon  by  the  applicant  for  the  liquor  tax 
certificate. 

Subdivision  8  of  section  17  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312),  being  the  pro- 
vision relating  to  such  consents,  provides  as  follows :  "  When  the 
nearest  entrance  to  the  premises  described  in  said  statement  as  those 
in  which  traffic  in  liquor  is  to  be  carried  on  is  within  two  hundred 
feet,  measured  in  a  straight  line,  of  the  nearest  entrance  to  a  build- 
ing or  buildings  occupied  exclusively  for  a  dwelling,  there  shall  also 
be  so  filed  simultaneously  with  said  statement  a  consent  in  writing 
that  such  traffic  in  liquors  be  so  carried  on  in  said  premises  during 
a  term  therein  stated,  executed  by  the  owner  or  owners,  or  by  the 
duly  authorized  agent  or  agents  of  such  owner  or  owners  of  at  least 
^two-thirds  of  the  total  number  of  such  buildings  within  two  hundred 
feet  so  occupied  as  dwellings,  and  acknowledged  as  are  deeds  enti- 
tled to  be  recorded,  except  that  such  consent  shall  not  be  required 
in  cases  where  such  traffic  in  liquor  was  actually  lawfully  carried  on 
in  said  premises  so  described  in  said  statement  on  the  twenty-third 
day  of  March,  eighteen  hundred  and  ninety-six,  nor  shall  such  con- 
sent be  required  for  any  place  described  in  said  statement  which  was 
occupied  as  a  hotel  on  said  last-mentioned  date,  notwithstanding  such 
traffic  in  liquors  was  not  then  carried  on  thereat.  Whenever  the 
consent  required  by  this  section  shall  have  been  obtained  and  filed 
as  herein  provided,  unless  the  same  be  given  for  a  limited  term, 
no  further  or  other  consent  for  trafficking  in  liquor  on  such  premises 
shall  be  required  so  long  as  such  premises  shall  be  continuously 
occupied  for  such  traffic." 

Section  19  of  the  Liquor  Tax  Law  originally  vested  in  the  county 
treasurer  discretion  to  inquire  into  the  facts  in  the  application  and 
to  refuse  to  issue  the  certificate  if  he  found  that  they  did  not  warrant 
the  issuing  thereof.    But  the  section  was  subsequently  amended 
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(Laws  of  1897,  chap.  312)  so  that  the  county  treasurer  now  has  no 
discretion  and  must  issue  the  certificate  if  the  application  in  form 
and  in  its  recitals  shows  a  compliance  with  the  statute.  {People  ex 
rel,  Anderson  Vo  Hoag^  11  App.  Div.  74r ;  People  ex  rel.  Belden 
Clvh  V.  HiUiard^  28  id.  140.)  It  thus  appears  that  these  consents 
inure  to  the  benefit  of  the  owner  of  the  premises  in  which  it  is 
intended  to  carry  on  the  liquor  traffic,  and  that  he  is  entitled  as  a 
matter  of  right  to  a  liquor  tax  certificate  upon  the  production  and 
filing  thereof  together  with  an  application  in  due  form  with  the 
county  treasurer.  The  statute  requires  the  applicant  for  a  liquor 
tax  certificate  to  conform  to  all  of  the  provisions  of  law  entitling 
him  to  a  certificate  at  the  time  of  filing  his  application,  and  requires 
that  the  county  treasurer  '^ shall  at  once  prepare  and  issue"  the 
liquor  tax  certificate.     (Liquor  Tax  Law,  §§  17-19.) 

Where  a  property  owner  contemplates  using  his  premises  for  the 
liquor  traffic,  the  first  thing  that  it  is  essential  for  him  to  know  is 
whether  the  owners  of  neighboring  property  who  have  a  voice  in 
the  matter  will  give  the  necessary  consents.  It  would  be  hazardous 
for  the  applicant  to  incur  a  large  expense  in  erecting  a  building  for 
saloon  or  hotel  purposes,  or  in  fitting  up  his  premises  for  saloon  or 
hotel  purposes  in  advance  of  obtaining  such  consents,  and  it  would 
be  unjust  to  him  to  be  obliged  to  take  out  and  pay  for  the  liquor 
tax  certificate  long  before  he  would  be  ready  to  utilize  his  premises 
for  the  liquor  traffic.  If  a  hotel  license  be  desired  the  building 
must  be  ready  for  the  reception  of  guests  before  filing  the  consents 
or  obtaining  a  certificate.  (§  17,  subd.  9 ;  §  31.)  The  statute  should 
be  so  construed  as  to  give  the  appellant  a  reasonable  time,  after  obtain- 
ing and  before  filing  the  consents,  to  construct  buildings  or  to  make 
changes  and  alterations  in  his  premises  preparatory  to  commencing 
business  and  without  incurring  the  risk  of  having  the  consents  revoked 
in  the  meantime.  The  effect  of  a  transfer  of  title  by  one  who  has 
given  such  consent  before  the  same  is  filed  need  not  now  be  con- 
sidered. The  property  rights  of  the  owners  of  adjacent  premises  are 
not  invaded  by  the  opening  of  a  saloon  in  the  neighborhood.  The 
owners  of  neighboring  property  have  only  such  voice  in  tiie  matter 
as  the  Legislature  has  seen  fit  to  confer  upon  them.  Their  rights, 
ttierefore,  are  conferred,  defined  and  limited  by  the  statute.  The 
liBgislature  was  not  obliged  to  require  that  any  consents  of  property 
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owners  be  obtained  as  a  prerequisite  for  a  liquor  tax  certificate. 
As  to  premises  used  for  liquor  traffic  at  the  time  of  the  enactment 
of  the  Liquor  Tax  Law,  it  was  expressly  provided  that  no  consents 
of  property  owners  should  be  necessary,  and  the  Court  of  Appeals 
has  recently  decided  that  the  right  of  such  owner  to  continue  the 
liquor  traffic  on  such  premises  may  only  be  lost  by  some  act  on  his 
part  indicating  an  intent  to  discontinue  the  liquor  traffic.  (Liquor 
Tax  Law,  §  17,  subds.  6, 8 ;  §  24,  subd.  2  ;  Matt^  of  Hawkins,  165 
N.  T.  188,  192.)  The  purpose  of  this  exemption  in  favor  of  prem- 
ises on  which  the  liquor  traffic  was  at  that  time  conducted,  was  to 
protect  such  property  owners  as  to  the  money  expended  in  fitting 
the  premises  for  such  traffic.  {People  ex  rel.  Cairns  v.  Murray, 
148  N.  Y.  171,  175.)  The  same  reason  exists  for  protecting  a  prop- 
erty owner  who,  after  obtaining  the  statutory  consents,  has  expended 
money  in  good  faith  in  preparing  to  conduct  the  liquor  traffic  upon 
his  premises.  •  It  has  been  held  that  a  liquor  tax  certificate  constitutes 
a  species  of  property,  irrevocable,  except  in  the  manner  and  for  the 
causes  prescribed  by  the  statute,  transferrable  by  the  holder  thereof 
who  is  entitled  to  the  same  protection  in  its  security  and  enjoyment  as 
the  owner  of  other  personal  property.  {Matter  of  Lyman,  160  N.  Y. 
96 ;  Niles  v.  Mathusa,  162  id.  548 ;  Matter  of  Lyman,  163  id.  536; 
Matter  of  Kessler,  163  id.  205.)  The  only  grounds  of  revocation  are 
(1)  material  false  statements  in  the  application  ;  (2)  that  the  appli- 
cant was  not  entitled  to  receive  a  liquor  tax  certificate,  or  (3)  is 
not  entitled  to  hold  the  same  on  account  of  some  violation  of  the  law 
or  other  cause.  (Liquor  Tax  Law,  as  amd.  by  Laws  of  1900,  chap. 
367,  §  28,  subd.  2.)  Here  there  were  no  false  statements  in  the 
application.  {Matter  of  Lyman^  163  N.  Y.  536.)  It  was  not 
shown  or  contended  that  appellant,  after  receiving  the  certificate, 
violated  any  law  which  would  justify  its  forfeiture.  Inasmuch  as 
appellant  complied  with  every  requirement  of  the  statute,  and  no 
provision  was  made  therein  for  revoking  consents,  and  the  county 
treasurer  had  no  discretion  with  reference  to  issuing  the  liquor  tax 
certificate,  it  would  also  seem,  at  least  upon  a  literal  reading  of  the 
statute,  that  he  was  entitled  to  receive  the  certificate  at  the  time  it 
was  issued  to  him.  But  even  if  such  consents  of  property  owners 
before  being  acted  upon  or  filed  are  revocable  at  will  and  without 
proof  of  fraud  or  mistake,  which  need  not  now  be  decided,  yet 
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when,  as  here,  the  applicant  has  expended  large  sums  of  money  in 
good  faith  relying  npon  such  consents,  they  may  not  be  revoked 
at  pleasure  without  other  cause  than  that  the  signer  has  undergone 
a  change  of  mind  on  the  subject.  No  provision  is  made  in  the 
Liquor  Tax  Law  for  notice  to  the  signers  of  such  consents  of  the 
filing  thereof  with  the  county  treasurer  or  for  a  hearing  thereon. 
The  privilege  of  consenting  or  refusing  to  consent  is  personal  to 
the  property  owner.  When,  therefore,  such  consent  has  been  acted 
upon  by  the  person  for  whose  benefit  it  was  intended,  there  is  no 
impropriety  in  holding  that  it  may  not  be  revoked  to  his  prejudice. 
The  consent  was  unlimited  as  to  the  time  the  liquor  trafiic  was  to 
be  carried  on,  and  by  the  terms  of  the  statute  (Liquor  Tax  Law, 
§  17,  subd.  8)  it  is  not  revocable,  at  least  not  after  having  been  acted 
upon,  so  long  as  the  premises  shall  be  continuously  occupied  for 
finch  traffic.  Prior  to  the  attempted  revocation  of  the  consents  in 
question  appellant  had  acquired  a  vested  right  to  apply  for  and 
obtain  a  liquor  tax  certificate,  and  he  having  also  made  contracts 
and  expended  money  relying  upon  such  consents  and  upon  his  right 
to  a  liquor  tax  certificate,  the  property  owner  is  estopped  from 
revoking  her  consent.  {Matter  of  Washington  Street^  38  N.  Y.  St. 
Repr.  346 ;  Orcutt  v.  Reingardt^  46  N.  J.  L.  337 ;  SutherUmd  v. 
McKvnneyy  146  Ind.  611 ;  State  v.  Gerhardt^  145  id.  439 ;  City  of 
Buffalo  V.  Chadeayne^  134  N.  T.  163 ;  Hudson  Telephone  Co,  v. 
Jersey  Cityy  49  N.  J.  L.  303 ;  Western  Union  Td,  Co,  v.  BuUardy 
67  Vt.  272;  Cumberland  Valley  R.  R,  Co.  v.  MoLanaha/n^  59 
Penn.  St.  23 ;  Wilson  v.  Chalfant^  15  Ohio,  248 ;  Hodgson  v. 
Jeffries^  52  Ind.  334 ;  House  v.  Montgomery^  19  Mo.  App.  170.) 

I  think  that  the  purpose  of  this  provision  of  the  statute  and  the 
proceedings  required  thereunder  distinguish  this  case  from  the 
town  bonding  cases  where  the  consenting  and  non-consenting  prop- 
erty owners  were  directly  affected  financially  and  where  it  was  not 
contemplated  that  any  rights  should  become  vested  or  that  any 
action  should  be  taken  by  interested  parties  until  after  the  decision 
made  by  the  assessors  or  county  judge  as  to  the  sufficiency  of  the 
consents.  In  these  cases  a  hearing  was  had  before  the  assessors  or 
county  judge,  and  the  matter  was  considered  as  a  proceeding  pend- 
ing before  those  officials  to  determine  whether  the  necessary  per- 
-centage  of  the  property  owners  favored  bonding  the  town  for  the 
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purpose  of  constrncting  a  railroad.  For  these  reasons  it  was  held 
that  each  consenting  or  petitioning  property  owner  had  the  right  to 
withdraw  his  consent  at  any  time  before  the  application  or  petition 
was  finally  acted  upon  by  the  assessors  or  county  judge.  (People 
ex  rel.  Irwin  v.  Sawyer^  52  N.  Y.  298  ;  People  ex  rd.  Yawger  v. 
AUeriy  Id.  638  ;  Town  of  Springport  v.  Teutonia  Savings  Banky 
84  id.  403  ;  Cagwin  v.  Town  of  Ha/ncocky  84  id.  532.) 

The  order  should  be  reversed,  with  costs  to  appellant,  and  the 
proceeding  dismissed,  with  costs  to  him  also. 

Order  aflSrraed,  with  costs. 


Cornelia  Sample,  Appellant,  v,  James  Lyons,  Respondent. 

Ejedimnt — dtfeuBe  of  a  contract  cf  mte  made  by  the  plaintiff's  ancestor  to  the  defend- 
ant —  sufficiency  cf  the  averment  thereof — effect  of  the  contract  on  the  title— 
defense  of  the  Statute  of  Limitations^  not  demurrable. 

The  answer  interposed  in  an  action  of  ejectment  alleged  as  a  second  defense  that 
the  defendant  and  one  Anthony  Burnett,  through  whom  the  plaintift  claimed 
title,  entered  into  an  agreement  under  seal  in  the  presence  of  a  suhscribing 
witness  on  August  28,  1878,  whereby  Burnett  agreed  to  sell  and  convey  the 
premises  to  the  defendant  for  the  sum  of  $300,  $100  to  be  paid  in  cash,  $100  and 
interest  November  1,  1874,  and  the  residue  with  interest  November  1, 1875 ; 
that  the  defendant  was  to  pay  all  taxes  and  assessments  charged  upon  the  land 
from  the  date  of  the  agreement,  and  that  when  the  purchase  price  was  fully 
paid,  the  said  Burnett  would  execute  and  deliver  to  the  defendant  a  good  and 
sufficient  warranty  deed  of  the  premises;  that  the  defendant  paid  the  first 
instaUment  of  the  purchase  price  on  the  day  the  contract  was  made,  went  into 
possession  of  the  premises  and  has  continued  to  occupy  the  same  ever  since; 
that  on  November  14,  1874,  he  paid  to  the  administrator  of  Anthony  Burnett 
the  $100  then  due  on  the  contract,  and  a  year  later  tendered  to  him  the  balance 
unpaid  and  demanded  a  deed  of  the  premises,  which  was  never  delivered  to 
him;  that  the  defendant  has  ever  since  the  date  of  the  contract  "been  ready 
and  willing  to  receive  a  deed  of  said  lands,"  and  to  pay  the  balance  of  said  pur- 
chase price  upon  obtaining  *'  a  proper  and  legal  conveyance  from  the  legal  heirs 
of  Anthony  Burnett,  deceased." 

Heldy  that  the  defense  was  not  demurrable; 

That  the  language  of  the  agreement  and  the  fact  that  the  defendant  was  to  pay 
taxes,  and  that  he  entered  into  possession  of  the  premises  immediately,  indicated 
that  it  was  the  intention  of  the  parties  that  the  defendant  should  have  posses- 
sion, although  the  agreement  did  not  in  terms  award  such  possession  to  him; 
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That,  although  the  answer  did  not  aver  in  specific  terms  that  the  defendant's 
possession  was  in  pursuance  of  the  agreement,  such  was  the  only  conclusion  to 
be  drawn  from  it; 

That  after  the  execution  of  the  agreement  the  legal  title  to  the  premises  remained 
in  Anthony  Burnett,  as  trustee  for  the  defendant,  and  that  upon  Burnett's 
death  his  administrator  was  entitled  to  the  unpaid  purchase  money,  but  that  the 
defendant  bad  a  right  to  insist  upon  a  conveyance  of  the  legal  title  from 
Burnett's  heirs  at  law  when  he  paid  the  balance  of  the  purchase  price. 

The  answer  for  a  third  separate  defense  stated  that  the  defendant  "  repeats  and 
realleges,"  the  allegations  of  the  second  defense.  It  also  alleged  that  the  ' '  cause 
of  action  stated  in  this  complaint  did  not  occur  witliin  twenty  years  before 
the  commencement  of  this  action."  The  plaintiff  demurred  to  that  portion  of 
this  defense  which  set  up  the  Statute  of  Limitations. 

EM,  that  plaintiff  was  not  in  a  position  to  raise  the  objection  that  the  defense 
constituted  an  attempt  by  the  defendant  to  impugn  the  title  of  his  vendor,  as 
his  demurrer  was  simply  to  that  portion  of  the  defense  which  set  up  the  Statute 
of  Limitations,  and  did  not  extend  to  the  averments  as  to  the  defendant's  equi 
table  title  set  up  in  the  second  defense,  and  repeated  and  re-alleged  in  the  third; 

That  the  plea  of  the  Statute  of  Limitations  might  be  based  upon  a  title  wholly 
disconnected  with  the  agreement  between  the  defendant  and  Burnett. 

Appeal  by  the  plaintiff,  Cornelia  Sample,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  Steuben  on  the  27th  day  of  April,  1900, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Steuben 
Special  Term  overruling  the  plaintiff's  demurrer  to  the  amended 
answer  to  the  amended  complaint. 

Sebring  cfe  Cheney^  for  the  appellant. 

Dehnar  M,  Darrin^  for  the  respondent. 

Spbhtg,  J.  : 

This  action  was  commenced  to  recover  possession  of  the  farm 
occupied  by  the  defendant.  The  complaint  is  the  usual  one  in 
ejectment.  It  alleges  that  Anthony  Burnett  died  intestate  Septem- 
ber 2,  1873,  leaving  his  brother,  the  father  of  the  plaintiff,  as  one  of 
his  three  heirs  at  law ;  that  this  brother  died  intestate,  leaving  his 
widow  and  three  children  him  surviving;  that  the  plaintiff  has 
acquired  the  title  of  which  her  father  died  seized,  and  now  owns  an 
undivided  one-third  of  the  premises  subject  to  the  dower  interest  of 
her  mother. 
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The  answer  first  pleads  a  general  denial.     In  the  second  count  it 
reiterates  this  general  denial,  and  sets  forth  this  affirmative  defense : 
That  on  the  28th  of  August,  1873,  the  defendant  and  said  Anthony 
Burnett  entered  into  a  written  agreement,  under  seal  and  in  the 
presence  of  a  subscribing  witness,  whereby  Burnett  agreed  to  sell 
and  convey  said  premises  to  the  defendant  for  the  sum  of  $300, 
$100  of  which  were,  by  the  terms  of  the  agreement,  to  be  paid  in 
cash,  $100  and  interest  on  the  balance  unpaid,  November  1,  1874, 
and  the  residue,  with  interest,  November  1,  1875 ;  that  the  said 
vendee  was  to  pay  all  taxes  and  assessments  charged  upon  the  land 
from  the  date  of  the  agreement.     When  the  purchase  price  was 
fully  paid,  the  vendor  was  to  execute  and  deliver  to  the  vendee  "  a 
good  and  sufficient  warranty  deed  of  said  lands ;"  that  the  defend- 
ant paid  the  said  sum  of  $100  on  said  contract  on  the  day  of  its  date, 
went  into  possession  of  said  land  and  has  continued  to  occupy  the 
same  ever  since;  that  Peter  Burnett,  the  father  of  the  plaintiff, 
was  appointed  administrator  of  the  deceased  Anthony,  and  on  the 
14th  day  of  November,  1874,  the  defendant  paid  to  him  the  $100 
then  due  upon  the  contract,  and  a  year  later  tendered  to  him  the 
balance  unpaid  thereon  and  demanded  a  deed  of  the  said  premises 
which  has  never  been  delivered  to  him ;  that  the  defendant  has 
ever  since  the  date  of  the  contract  "been  ready  and  willing  to 
receive  a  deed  of  said  lands  "  and  to  pay  the  balance  of  said  pur- 
chase price  unpaid  upon  obtaining  "  a  proper  and  legal  conveyance 
from  the  legal  heirs  of  Anthony  Burnett,  deceased." 

This  affirmative  defense,  if  proven,  is  absolutely  decisive  against 
the  plaintiff.  Evidence  permissible  under  it  would  establish  defend- 
ant's occupancy  by  agreement  with  the  plaintiff's  ancestor,  and  that 
the  vendee  has  fulfilled  whatever  obligations  were  imposed  upon  him 
b3'^  it ;  that  his  possession,  instead  of  being  wrongful,  is  supported 
by  his  agreement,  and  that  he  is  entitled  to  a  deed  vesting  the  legal 
title  in  him. 

To  be  sure,  the  agreement  in  terms  does  not  award  possession  to 
the  vendee,  but  he  was  to  pay  the  taxes,  and  did  in  fact  enter  in 
possession  immediately,  indicating  unmistakably  that  was  the  inten- 
tion of  the  parties.  Payment  of  taxes  and  interest  imply  that  occa- 
pancy  was  expected. 

Again,  the  answer  is  criticized  because  it  does  not  aver  in  specinc 
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terms  that  the  possession  was  pursuant  to  the  agreement ;  that  such 
was  the  fact  is  the  only  conclusion  that  can  be  spelled  out  of  the 
language  employed.     He  went  into  possession  promptly  and  paid, 
or  tendered  payment,  pursuant  to  the  agreement,  claiming  to  be  the 
equitable  owner,  all  of  which  are  facts  consistent  only  with  posses- 
sion under  the  agreement.     In  arriving  at  the  meaning  of   the 
answer  we  are  not  confined  to  definite  allegations  made,  but  if  the 
pleading  as  a  whole  or  the  inferences  reasonably  flowing  from  the 
facts  set  forth  show  a  defense  then  it  will  be  deemed  suflScient.     In 
Marie  v.  Qarnson  (83  N.  T.  14,  23),  quoted  approvingly  in  /So/i- 
der9  V.  Soutter  (126  id.  196),  the  rule  is  thus  stated :  "  A  demurrer 
to  a  complaint  for  insufficiency  can  only  be  sustained  when  it  appears 
that,  admitting  all  the  facts  alleged,  it  presents  no  cause  of  action 
whatever.     It  is  not  sufficient  that  the  facts  are  imperfectly  or  infor- 
mally averred,  or  that  the  pleading  lacks  definiteness  and  precision, 
or  that  the  material  facts  are  only  argumentatively  averred.     The 
complaint  on  demurrer  is  deemed  to  allege  what  can  be  implied  from 
the  allegations  therein  by  reasonable  and  fair  intendment,  and  facts 
impliedly  averred  are  traversable  in  the  same  manner  as  though 
directly  averred."     S(zge  v.  Cuhjer  (147  N.  T.  241)  and  Kiain  v. 
Larhin  (141  id.  144,  150)  give  expression  to  the  same  wholesome 
rule. 

After  the  agreement  the  legal  title  remained  in  the  vendor,  but  he 
held  it  as  the  trustee  of  his  vendee.  Upon  the  death  of  the  vendor 
the  unpaid  purchase  money  went  to  his  administrator  but  his  heirs 
at  law  could  be  compelled  to  convey.  (  Williams  v.  Haddock^ 
145  H".  T.  144.)  The  payment  to  the  administrator  was,  therefore, 
proper,  and  the  purchaser  had  a  right  to  insist  that  a  conveyance  of 
the  legal  title  to  him  should  be  simultaneous  with  full  payment  of 
the  balance  of  the  purchase  price. 

A  demurrer  is  also  interposed  to  that  part  of  the  3d  paragraph 
of  the  answer  which  alleges  "  that  the  cause  of  action  stated  in  this 
complaint  did  not  occur*  within  twenty  years  before  the  commence- 
ment of  this  action."  It  is  declared  in  this  separate  count  that  the 
defendant  ^^ repeats  and  realleges"  the  allegations  of  the  second 
defense.     The  counsel  for  the  appellant  bases  his  criticism  upon 
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this  defense  that  it  is  an  attempt  by  the  vendee  to  impugn  the  title 
of  his  vendor  which  of  course  cannot  be  done.  He  asserts  that 
adverse  possession  does  not  begin  to  run  against  the  vendor  until 
the  purchaser  has  fully  performed  on  his  part  and  confessedly  he 
has  not  paid  in  full  or  done  what  is  equivalent  to  payment  —  kept 
his  tender  good.  {JFbagate  v.  Herkimer  Manwfctcturing  cfe  Hydravr 
lie  Co.,  12  Barb.  362 ;  Matter  of  Department  of  Parke,  73  N.  T. 
560,  566.)  But  the  appellant  is  not  in  a  situation  to  take  advantage 
of  these  well-settled  rules  which  he  invokes.  His  demurrer  is  solely 
to  that  portion  of  the  defense  which  sets  up  the  Statute  of  Limita- 
tions.  His  argument  is  on  the  assumption  that  he  has  demurred  to 
the  plea  of  the  statute  including  the  averments  which  reallege  the 
equitable  defense  founded  upon  the  agreement  which  is  set  out  at 
lengtli  in  the  2d  paragraph  of  the  answer.  He  has  carefully 
eliminated  from  his  attack  this  preceding  defense.  The  plea 
of  the  Statute  of  Limitations,  for  aught  we  know,  may  be  based 
upon  a  title  wholly  disconnected  with  the  equitable  defense.  We 
are  not  called  upon  to  construe  it  in  the  light  of  the  other  facts  bat 
simply  to  determine  whether  upon  any  phase  of  the  case  which 
may  be  presented  the  defense  is  available  to  the  defendant.  More 
than  twenty  years  have  elapsed  since  he  acquired  possession,  and  he 
may  be  able  to  show  some  other  title  or  some  other  facts  irrespective 
of  his  agreement  which  may  support  his  plea  of  the  statute.  We 
are  not  called  upon  to  speculate  what  may  arise,  but  presumptively 
he  can  give  proof  to  sustain  this  defense,  and  he  should  not  be 
debarred  from  so  doing,  which  would  be  the  result  of  a  decision 
sustaining  the  demurrer  to  that  part  of  this  paragraph  to  which  it 
relates. 

The  last  defense  alleged  may  contain  allegations  which  are 
unimportant  and  possibly  might  be  stricken  out  on  motion,  but  we 
are  of  the  opinion  that  the  part  objected  to  is  not  demurrable. 

The  judgment  should  be  aflSrmed,  with  costs  to  the  respondent. 

All  concurred,  except  McLennan,  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 
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Louis  Maisel,  Respondent,  v.  Fire  Association  of  Philadelphia, 

Appellant. 

Iniurance — toJuU  it  included  by  the  addition,  to  the  description  of  a  building  by  street 
number,  of  the  words  **and  additions  attached" — policy  construed  in  fawr  of 
the  insured, 

A  standard  fire  insurance  policy  was  issued  covering  the  stock  of  a  retail  furni- 
ture store  "while  contained  in  the  brick  building  and  additions  attached 
situate  No.  967  on  the  south  side  of  Broadway,  Buffalo,  N.  Y."  At  one  comer 
of  the  brick  building  was  a  two -story  frame  building  situated  chiefly  on  the 
rear  of  the  lot  adjoining  the  brick  building  but  extending  over  and  against  the 
rear  of  the  brick  building  two  inches.  The  frame  building  was  used,  in  con- 
nection with  the  brick  building,  both  of  which  were  owned  by  the  same  person, 
as  a  part  of  the  furniture  store  and  was  the  only  building  attached  to  or  con- 
nected with  the  brick  building. 

Held,  that  the  frame  building  was  fairly  comprehended  within  the  expression 
"and  additions  attached." 

Any  uncertainty  in  the  language  of  a  fire  insurance  policy  will  be  resolved  in 
favor  of  the  insured. 

Appeal  by  the  defendant,  the  Fire  Association  of  Philadelphia, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  80th 
day  of  November,  1900,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

There  is  no  appeal  from  the  order  denying  the  motion  for  a  new 
trial  made  upon  the  minutes. 

D.  N.  McNcmgkton  and  Sewa/rd  A.  Simons,  for  the  appellant 

A.  J.  Robertson,  for  the  respondent. 

Spring,  J.  • 

This  action  is  founded  upon  a  standard  fire  insurance  policy  issued 
by  the  defendant  to  the  plaintiff  March  20,  1899,  and  which  con- 
tains this  clause :  "  $1,500.00  on  stock  of  furniture  of  every  descrip- 
tion, including  mirrors,  brackets,  desks,  lounges,  mattresses,  springs, 
ana  such  other  stock  as  usually  kept  for  sale  in  a  retail  furniture 
store,  while  contained  in  tho  brick  building  and  additions  attached 
situate  No.  967  on  the  south  side  of  Broadway,  Buffalo^  No  T." 

The  plaintiff  was  engaged  in  the  retail  furniture  businesc.  occupy- 
ing a  brick  store  fronting  on  Broadway  in  the  city  of  Buffalo,  and 
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which  was  the  easterly  of  three  brick  stores  in  the  same  building 
with  street  number  967.  At  the  southeasterly  corner  of  the  plain- 
tiffs store  there  was  a  twonatory  frame  building,  situated  chiefly  on 
the  rear  of  the  adjacent  lot  but  which  extended  over  and  against  the 
rear  of  plaintiffs  building  two  inches.  The  store  and  this  frame 
building  were  owned  by  the  same  pei'son,  and  the  latter  was  used  by 
the  plaintiff  in  connection  with  the  main  store  for  storing  his  fur- 
niture, and  the  property  burned  was  in  this  building  and  was 
destroyed  during  the  life  of  the  policy,  and  the  amount  of  the  loss 
was  stipulated  on  the  trial  at  $331.87.  The  frame  building  fronted 
on  an  alley  which  extended  along  the  rear  of  all  these  stores  to 
Fillmore  avenue,  a  street  intersecting  Broadway.  There  was  no 
other  building  attached  to  or  connected  with  the  store  occupied  by 
the  plaintiff.  The  only  question  in  the  case  is  whether  or  not  this 
frame  building  is  fairly  within  the  expression  ^'and  additious 
attached."  In  JRickerson  v.  Hartford  Fire  Ins.  Co.  (149  N.  T. 
307)  the  description  in  the  policy  was,  "  the  brick  building  and 
additions,  including  *  *  *  yard  fixtures  *  *  *  and  all 
fixtures  contained  in  or  attached  thereto  *  *  *  situate  No.  160 
Mott  street,  city  of  New  York,  occupied  for  stores  and  dwellings." 
The  property  consisted  in  front  of  a  brick  building,  another  a  con- 
siderable distance  in  the  rear  and  a  portion  of  the  intervening  space 
was  taken  up  with  a  onenstory  stable  which  extended  from  one  brick 
building  to  the  other  so  that  its  end  walls  were  the  walls  of  the 
brick  building.  This  was  covered  with  boards  and  the  only  com- 
munication with  the  brick  building  was  by  a  window  through  each 
of  the  walls.  The  court  at  Trial  Term  dismissed  the  complaint, 
which  was  aflSrmed  by  the  Greneral  Term  and  reversed  by  the  Court 
of  Appeals.  The  court,  after  analyzing  the  description,  reached  the 
conclusion  that  it  might  include  all  the  buildings. 

In  CargiU  v.  Millers^  <&  Manufacturers^  Mut.  Ins.  Co.  (33  Minn. 
90)  the  policy  covered  a  "  steam-power  elevator  building  and  addi- 
tions with  porches  and  platforms  attached,  including  engine  and 
boiler  house."  This  was  held  sufficiently  comprehensive  to  include 
a  wareho^se  two  and  one-half  feet  from  the  main  building  but  con- 
nected together  by  strips  of  board  nailed  upon  each  building,  although 
the  only  means  of  entrance  to  the  warehouse  was  by  a  window  gained 
by  a  cleat  ladder  on  the  sides  of  the  building.     Of  like  effect  is  Bbme 
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Mut.  Ins.  Go.  of  CcUifomia  v.  Hoe  (71  Wis.  33) ;  May  Ins.  (4th  ed. 
§  420  B);  Beach  Ins.  (§  886).  The  following  quotation  is  from 
Joyce  on  Insurance  (§  1739) :  "  So  insurance  on  a  grain  ^  elevator, 
buildings  and  additions'  will  extend  to  and  include  a  building 
through  which  all  the  grain  is  received  into  or  discharged  from  the 
warehouse,  although  such  building  is  only  attached  to  the  elevator 
proper  by  boards  nailed  to  both  structures  and  they  are  two  and 
a  half  feet  apart.  So  a  building  described  as  a  *  car  factory,'  the 
policy  being  upon  goods  therein,  includes  goods  in  a  wing  connected 
with  the  main  building  by  an  opening  through  the  wall,  usually 
closed  by  an  iron  door,  where  both  the  wing  and  main  building  are 
known  as  the  car  factory  and  are  both  used  for  manufacturing  cars. 
So  a  policy  on  a  brick  store  will  include  a  wooden  shed  or  awning 
.  projecting  over  the  sidewalk,  supported  on  pillars  sunk  into  the 
ground  on  the  farther  side  and  having  rafters  extended  into  the 
.  brick  wall  of  the  building." 

It  is  a  fact  not  to  be  overlooked  that  the  only  building  to  which 
the  term  ^^  additions  attached "  can  relate  is  this  frame  building. 
The  language  is,  therefore,  surplusage  unless  it  embraces  that  build- 
ing, and  we  must  give  efEect  to  every  part  of  the  policy  if  we  can 
do  so  without  obvious  violence  to  the  intention  of  the  parties  to  it. 

The  structure  impinged  against  the  rear  of  the  brick  building. 
It  extended  onto  lot  967  sufficiently  to  do  this ;  hence  it  was  not 
wholly  on  the  lot  adjoining.  The  fact  that  it  was  upon  both  lots 
is  not  of  sufficient  moment  to  relieve  the  insurer  from  liability. 
Nor  was  it  detached.  It  was  connected  as  closely  to  the  brick 
building  as  the  nature  of  the  structure  would  permit. 

It  is  a  familiar  rule  in  the  interpretation  of  insurance  policies  that 
where  any  uncertainty  exists  in  the  language  it  will  be  resolved  in 
favor  of  the  insured.  {Hickerson  v.  Hartford  Fi/re  Ins.  Go.,  149 
N.  Y.  307,  313,  mpra  ;  MoMhews  v.  American  Central  Ins.  Co., 
154  id.  449.)  In  the  latter  case  we  find  the  following  (at  p.  456) : 
"  The  policy,  although  of  the  standard  form,  was  prepared  by 
insiirers,  who  are  presumed  to  have  had  their  own  interests  primarily 
in  view,  and  hence,  when  the  meaning  is  doubtful,  it  should  be  con- 
strued most  favorably  to  the  insured,  who  had  nothing  to  do  with 
the  preparation  thereof." 

These  two  buildings  were  occupied  by  the  plaintiff  in  his  furni- 
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tnre  business,  and  we  are  not  required  to  distort  the  phraseology  of 
the  policy  in  order  to  reach  the  conclusion  that  it  covered  the  furni- 
ture in  this  wooden  structure. 

The  judgment  should  be  affirmed,  with  costs  to  the  respondent. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Lucius  A.  Hakes,  Respondent,  v.  Stephen  Thornton,  Appellant. 

BiU  of  9cUe — executed  an  condition  that  a  certain  period  i$  to  elapse  before  the  title 
passes — during  such  period  a  levy  may  be  made  on  ths  goods  under  a  judgment 
against  the  vendor. 

Where  a  firm  executes  a  bill  of  sale  of  its  stock  in  trade  as  security  for  a  debt, 
upon  the  understanding  that  it  shall  have  until  the  following  Tuesday  to 
paj  the  debt,  and  that  in  the  meantime  the  ownership  of  the  property  shall 
remain  in  the  firm  and  it  shall  continue  the  business  as  usual,  the  firm,  until  the 
following  Tuesday,  has  an  interest  in  the  property  which  is  subject  to  seizure 
and  sale  upon  execution. 

The  secured  creditor  cannot  take  forcible  possession  of  the  property  against  the 
will  of  the  firm  before  the  following  Tuesday. 

Spring,  J.,  dissented. 

Appeal  by  the  defendant,  Stephen  Thornton,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Onondaga  on  the  17th  day  of  Febru- 
ary, 1899,  upon  the  verdict  of  a  jury,  rendered  by  direction  of  the 
court,  and  also  from  an  order,  entered  in  said  clerk's  office  on  the 
18th  day  of  February,  1899,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Byron  A.  Benedict^  for  the  appellant. 

D.  li.  Gohhy  for  the  respondent. 

Williams,  J. : 

The  action  was  brought  to  recover  damages  for  the  conversion  of 
personal  property,  a  stock  of  groceries.  The  defendant,  as  sheriff 
of  Onondaga  county,  seized  the  property  by  virtue  of  executions 
against  the  firm  of  Hanley  &  Johnson.  The  plaintiff  claimed  that 
he  was  the  owner  and  in  the  actual  possession  of  the  property  when 
it  was  seized.     The  defendant  claimed  that  the  firm  of  Hanlev  & 
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Johnson  was  the  owner  and  in  the  actual  possession  of  the  property 
at  the  time  it  was  seized. 

The  plaintiff  claimed  title  to  the  property  by  virtue  of  a  bill  of 
sale  made  by  Hanley  &  Johnson  to  one  Marsh,  and  a  bill  of  sale  by 
Marsh  to  plaintiff,  both  given  May  5, 1898.  The  judgments  were 
recovered  and  the  executions  thereon  issued  to  the  defendant  as 
sheriff  May  7,  1898,  and  the  property  was  seized  the  same  day  the 
executions  came  into  the  sheriff's  hands. 

The  bill  of  sale  by  Hanley  &  Johnson  to  Marsh  was  in  form 
absolute,  but  the  defendant  claimed  the  understanding  of  the  parties 
was  that  it  was  given  merely  as  security  for  the  payment  of  a  debt 
owing  by  Hanley  and  Johnson  to  Austin,  Nichols  &  Co.,  whose 
representative  Marsh  was.  Whether  the  bill  of  sale  was  an  absolute 
.  transfer  of  the  property,  or  was  in  effect  a  mortgage,  was  a  question 
for  tlie  jury,  and  could  not  be  determined  against  the  defendant  by 
the  court.  Both  Hanley  and  Johnson  testified  that  the  understand- 
ing was  that  the  bill  of  sale  should  be  for  security  merely,  and  that 
they  should  have  until  the  following  Tuesday  to  pay  the  debt ;  that 
the  ownership  of  the  property  should  in  the  meantime  remain  in 
their  firm  and  the  business  should  be  continued  as  usual  by  the  firm ; 
that  they  were  not  permitted  to  read  or  hear  the  bill  of  sale  read,  but 
"were  told  that  it  contained  these  provisions.  The  court  could  not 
disregard  this  evidence,  nor  could  it  take  this  question  from  the  jury 
and  hold  that  the  bill  of  sale  was  absolute  and  that  it  gave  present 
title  and  possession  of  the  property  to  Marsh. 

We  must  assume  for  the  purposes  of  this  appeal  that  the  under- 
standing between  the  parties  was  as  sworn  to  by  the  members  of  the 
firm  of  Hanley  &  Johnson.  If  this  was  so,  then  the  firm  held  title 
to  the  property  at  the  time  it  was  seized,  subject  to  the  mortgage, 
and  iiad  an  interest  therein,  subject  to  seizure  and  sale  under  execu- 
tion {JETall  V.  Sampson^  35  N.  Y.  274 ;  Hathcuway  v.  Braymcm^ 
42  id.  324 ;  Hmnill  v.  Gillespiej  48  id.  556 ;  Manchester  v.  Tib- 
hettSy  121  id.  223),  and  the  defendant  in  making  such  seizure  did  not 
become  liable  for  the  conversion  of  the  property,  unless  the  plain- 
tiff wa&  in  the  actual  possession  of  the  property,  under  its  mortgage, 
and  the  firm  of  Hanley  &  Johnson  was  out  of  possession  thereof. 

This  question  of  possession  was,  however,  one  of  fact  for  the  jury, 
and  could  not  be  determined  against  the  defendant  by  the  court. 
App.  Div.— Vol.  LIX.        59 
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Both  Hanley  and  JohiiBon  testified  not  only  to  the  onderstanding 
that  their  firm  shonld  hold  the  title  and  possession  of  the  property 
nntil  the  following  Tuesday,  bat  that  the  firm  actually  did  remain 
in  possession  until  the  property  was  seized.  Undoubtedly  the  plain- 
tifi:  made  an  effort  to  take  possession  and  claimed  he  was  in  posses- 
sion when  the  seizure  was  made,  but  he  could  not  take  forcible  posr 
session,  against  the  will  of  the  firm,  under  a  bill  of  sale  such  as  the 
defendant  had  shown  the  bill  of  sale  was  understood  to  be.  It 
having  been  agreed  that  title  and  possession  should  be  retained  by  the 
firm,  he  could  not,  in  violation  of  that  agreement,  by  force,  take 
possession  of  the  property  and  claim  the  title  was  transferred  to  him 
before  the  following  Tuesday. 

The  court,  at  the  close  of  the  evidence,  refused  to  submit  any 
questions  to  the  jury,  and  directed  a  verdict  for  the  plaintiff,  and  in 
this  there  was  error. 

The  defendant  had  a  right  to  the  finding  of  the  jury  as  to  the 
understanding  between  the  parties  in  the  giving  of  the  bill  of  sale 
by  the  firm  to  Marsh,  and  as  to  the  fact  of  possession  at  the  time  of 
the  seizure  of  the  property.  And  if  the  jury  found  these  questions 
favorably  to  the  defendant,  then  he  was  entitled  to  succeed  in  his 
defense  to  this  action  for  conversion.  He  had  a  right,  in  such  a 
condition  of  things,  to  seize  and  sell  the  property,  all  the  firm's 
interest  therein,  which  sale  would  have  been  subject  to  plaintiff's 
mortgage  interest. 

Without  considering  or  passing  upon  the  other  questions  raised, 
we  think  the  court  erred  for  the  reasons  hereinbefore  stated,  in 
refusing  to  submit  the  case  to  the  jury,  and  in  directing  a  verdict 
for  the  plaintiff.  We  refrain  from  discussing  the  facts,  because  there 
must  be  a  new  trial,  and  the  jury  should  be  left  to  pass  upon  the 
facts  upon  such  new  trial  without  being  infiuenced  by  any  views  we 
may  entertain  with  reference  thereto. 

Judgment  and  order  appealed  from  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

All  concurred,  except  Spbing,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to- 
the  appellant  to  abide  event,  upon  the  ground  that  it  was  error  for 
the  trial  court  to  withhold  the  case  from  the  jury. 
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Edwabd  D.  Cosselmon,  Eespondent,  v.  John  Dunfeb  and  Charles 

G.  Belden,  Appellants. 

Negligenu — if^ryfrom  a  bucket  faUing  upon  an  employee  working  at  the  bottom  of 

a  canal — $7,000  verdict  Jietd  to  be  not  excesaite. 

In  an  action  to  recover  damages  for  personal  injuries  it  appeared  that  the  defend- 
ants were  canal  contractors  engaged  in  removing  earth  and  debris  from  the 
bottom  of  the  canal  by  means  of  a  steam  derrick  and  buckets;  that  the  plaintiff 
was  employed  by  the  defendants  to  disconnect  the  hook  of  the  derrick  ciiain 
from  the  empty  buckets  as  they  were  returned  to  the  bottom  of  the  canal  and 
connect  it  with  the  loaded  buckets  which  were  to  be  lifted  from  the  canal;  that 
while  he  was  so  engaged  an  empty  bucket,  in  being  returned  to  the  canal 
bottom,  fell  upon  him  and  injured  him.  There  was  evidence  tending  to  show 
that  the  hook  by  which  the  bucket  was  attached  to  the  derrick  chain  straight- 
ened out  so  as  to  let  the  bucket  slip  off  as  it  was  being  returned  to  the  canal; 
that  the  hook  was  one  and  one-quarter  inches  in  diameter,  and  that  a  hook  of 
that  size  was  not  reasonably  safe  for  the  purposes  for  which  the  one  in  question 
was  used,  and  that  a  larcer  hook  was  generally  used. 

EM,  that  the  questions  as  to  the  defendants'  negligence,  and  as  to  the  plaintiff's 
having  assumed  the  risk  and  as  to  his  freedom  from  contributory  negligence, 
were  properly  submitted  to  the  jury; 

That  a  verdict  for  $7,000  in  favor  of  the  plaintiff,  who  was  a  young  healthy  man, 
and  who,  as  a  result  of  the  accident,  suffered  an  amputation  of  one  of  his  legs 
between  the  knee  and  the  hip,  was  not  excessive. 

McLENNAifT,  J.,  dissented. 

Appeal  by  the  defendants,  John  Dunfee  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Cayuga  on  the  13th  day 
of  July,  1900,  upon  the  verdict  of  a  jury  for  $7,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  13th  day  of  July,  1900, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

T.  E.  Hcmcock^  for  the  appellants. 
F.  D,  Wright,  for  the  respondent. 

WlLLL^MS,  J. : 

The  action  was  brought  to  recover  damages  for  injuries  to  the 
respondent,  alleged  to  have  been  caused  by  the  negligence  of  the 
appellants.    At  the  time  of  the  accident,  January  27,  1898,  the 
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appellants,  were  canal  contractors,  and  were  engaged,  at  the  place 
of  the  accident,  in  removing  earth  and  debris  from  the  bottom  of 
the  canal  by  means  of  a  steam  derrick,  with  boom,  chain  and  hook 
attachments.  The  materials  to  be  removed  were  loaded  into  large 
buckets,  to  the  bails  of  which  the  hook  at  the  end  of  the  chain  was 
attached.  The  respondent  was  an  employee  of  the  appellants, 
working  upon  the  derrick  as  a  "  hooker,"  and  his  business  was  to 
disconnect  the  hook  from  the  empty  buckets  as  they  were  returned 
to  the  bottom  of  the  canal  and  connect  it  with  the  loaded  buckets 
which  were  to  be  lifted  from  the  canal.  While  he  was  so  engaged 
an  empty  bucket  returning  to  the  canal  bottom  fell  upon  him  and 
80  injured  one  of  his  legs  as  to  require  its  amputation  between  the 
knee  and  hip.  The  negligence  of  which  the  appellants  were  alleged 
to  have  been  guilty  was  in  failing  to  furnish  a  sufficiently  strong 
hook,  it  being  claimed  that  the  hook  in  use,  under  the  weight  of  the 
load  and  the  strain  put  upon  it,  straightened  out  so  as  to  let  the 
bucket  slip  off  as  it  was  being  returned  to  the  canal,  and  fall  upon 
the  respondent.  The  jury  rendered  a  verdict  for  $7,000.  Upon 
this  appeal  the  questions  involved  are  whether  the  evidence  was 
sufficient  to  authorize  the  verdict,  and  whether  there  are  any  excep- 
tions to  the  reception  or  rejection  of  evidence  or  to  the  charge  of 
the  court  requiring  a  reversal  of  the  judgment. 

1.  There  was  a  controversy  upon  the  trial  as  to  the  manner  in 
which  the  accident  occurred.  The  appellants  claimed  that  the  hook 
did  not  straighten  out,  or  the  bail  become  disconnected  with  the 
hook  at  all,  but  that  the  bucket  struck  the  respondent  while  it  was 
still  connected  with  the  hook,  chain  and  boom.  This  question  was, 
however,  one  for  the  determination  of  the  jury.  There  was  clearly 
evidence  sufficient  to  authorize  the  jury  to  find  that  the  accident 
occurred  as  claimed  by  the  respondent.  This  court  would  not  be 
justified  in  disturbing  the  finding  of  the  jury  upon  this  question. 

2.  There  was  disagreement  also  upon  the  trial  as  to  the  size  of 
the  hook  in  use  when  the  accident  occurred.  The  respondent 
claimed  it  was  only  one  and  one-fourth  inches  in  diameter,  while 
the  appellants  claimed  it  was  larger.  This  question  of  fact  was 
closely  connected  with  the  one  already  referred  to.  The  appel- 
lants produced  a  hook  at  the  trial  which  they  claimed  was  the 
identical  one  in  use  at  the  time  of  the  accident.     It  was  larger  than 
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one  and  one-fourth  inches,  and  was  not,  and  bo  far  as  appeared 
never  had  been,  straightened  oat.  The  respondent  denied  that  this 
was  the  hook  used  when  the  accident  occurred,  and  claimed  that  the 
one  in  use  then  was  smaller  and  was  actually  straightened  out  when 
taken  from  the  chain  immediately  after  the  accident.  The  evi- 
dence bearing  upon  this  question  was  such  as  necessarily  to  carry  it 
to  the  jury.  We  cannot  interfere  with  their  finding  in  favor  of  the 
respondent. 

3.  There  was  contention  at  the  trial  as  to  whether  a  hook  only 
one  and  one-fourth  inches  in  diameter  was  reasonably  safe  for  the 
purposes  for  which  it  was  used,  and  evidence  was  given  upon  both 
sides  bearing  upon  this  question.  The  weight  of  the  load  lifted 
from  the  canal  in  each  bucket,  including  the  bucket  itself,  was  given, 
and  the  strain  put  upon  the  hook  in  starting  the  bucket  from  the 
"bed  of  the  canal  suddenly,  beyond  the  mere  weight  being  lifted, 
appeared.  There  was  evidence  given  that  the  hook  in  general  use 
was  larger  than  one  and  one-fourth  inches,  and  the  fact  found  by 
the  jary  that  this  hook  did  in  fact  straighten  out  under  the  load  and 
strain  put  upon  it,  at  the  time  of  the  accident,  and  the  opinions  of 
experts  were  also  given  upon  this  question.  The  fact  that  the  hook 
had  not  failed  during  its  use  for  some  time  before  the  accident  was 
not  conclusive  as  to  its  being  sufficiently  strong  for  the  use  made  of 
it.  The  jury  found  upon  all  the  evidence  upon  this  subject  favor- 
ably to  the  respondent  and  their  finding  cannot  be  set  aside  by  this 
court. 

4.  The  charge  upon  this  branch  of  the  case  was  a  fair  one,  and 
the  jury  arrived  at  the  conclusion  that  the  accident  and  respondent's 
injaries  were  caused  by  the  negligence  of  the  appellants  in  failing 
to  f urniBh  a  reasonably  safe  appliance  for  the  use  of  their  employees. 
The  was  no  error  in  this  determination  calling  for  a  reversal  of  the 
jadgment. 

5.  The  question  of  assumed  risk  and  the  absence  of  contributory 
negligence  were,  upon  the  evidence,  clearly  for  the  jury  and  not 
for  the  court.  It  could  not  be  said  as  a  matter  of  law  that  the 
respondent  knew  or  should  have  known,  that  the  hook  was  not  suffi- 
ciently strong  for  the  use  being  made  of  it  or  that  there  was  danger 
in  using  it,  nor  could  it  be  said  as  matter  of  law  that  he  failed  to 
exercise  due  care  in  the  use  of  the  hook,  or  in  the  performance  of 
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his  duties  at  the  time  of  the  accident.  There  is  no  ground  for  say- 
ing the  jury  were  bound  to  find  that  the  hook  had  commenced  open- 
ing before  the  last  load  lifted  by  it  from  tlie  canal,  so  that  the 
respondent  could  see  it  was  defective  before  it  fell  upon  him. 

6.  We  cannot  say  the  damages  awarded  by  the  jury  were  exces- 
sive. The  loss  of  the  leg  was  a  certain  injury.  There  could  be  no 
mistake  about  that.  Respondent  was  a  young,  healthy  man,  and 
the  loss  of  the  member,  together  with  all  the  pain  and  suffering  he 
endured,  seemed  to  the  jury  to  call  for  a  verdict  of  $7,000.  Under 
the  well-settled  rules  of  law  we  should  not  disturb  the  verdict  fix- 
ing this  amount  of  damages. 

7.  We  do  not  find  any  exceptions  to  evidence  or  to  the  charge 
referred  to  in  the  appellants'  points.  Upon  the  argument,  however, 
counsel  discussed  some  exceptions  taken  to  evidence  given  by 
respondent's  expert  witness  Cook.  He  was  a  mechanical  engineer 
and  testified  to  special  study,  experiments  and  practical  experience 
with  reference  to  the  subject  about  which  he  was  interrogated.  We 
think  he  showed  himself  to  be  an  expert,  so  as  to  enable  him  to 
testify  as  such  with  reference  to  the  questions  put  to  him,  and  we 
find  no  reversible  error  in  the  ruling  of  the  trial  court  as  to  his 
evidence. 

For  the  reasons  herein  suggested  we  conclude  that  the  judgment 
and  order  appealed  from  should  be  afiirmed,  with  costs. 

All  concurred,  except  McLennan,  J.,  dissenting. 

r 

Judgment  and  order  affirmed,  with  costs. 


Cora  M.  Douglass,  as  Administratrix,  etc.,  of  Virgil  D.  Doug- 
lass, Deceased,  Respondent,  v.  Northern  Central  Railway 
Company,  Appellant. 

Negligence — injury  to  a  brakeman  toko,  while  riding  an  the  side  of  a  car,  comes  in 

conUict  with  another  car — $10,000  verdict  sustained . 

In  an  action  against  the  Northern  Central  Railway  Company  to  recover  damages 
resulting  from  the  death  of  the  plaintiff's  intestate,  who  was  a  hrakeman 
employed  on  the  Rome,  Watertown  and  Ogdensburgfa  railroad,  it  appeared  that 
at  the  time  of  the  accident  the  crew  of  the  plaintiff's  train  was  engaged  in 
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transferrlDg  a  freight  car  from  the  Rome,  Watertown  and  Ogdensburgh  road 
to  the  defendant's  road;  that  the  intestate  was  riding  on  the  side  of  the  car  so 
that  his  whole  body  extended  outside  of  it,  and  that  he  was  killed  by  coming 
in  contact  with  a  car  which  the  defendant's  employees  had  left  standing  in 
such  a  position  on  the  adjoining  track  that  there  was  only  a  few  inches 
between  the  two  cars. 

The  court,  after  calling  the  attention  of  the  jury  to  the  manner  in  which  the 
intestate  was  riding  upon  the  car,  the  darkness  of  the  night,  the  place  he 
c.trried  his  lantern,  the  direction  in  which  he  was  looking,  and  to  the  question 
whether  he  had  a  right  to  assume  that  there  were  no  cars  on  the  adjoining 
track  near  enough  to  endanger  his  safety,  charged  them  that  it  was  for  them 
to  say  whether  he  exercised  the  care  and  caution  of  a  reasonably  prudent  and 
careful  person. 

Held,  that  a  finding  in  favor  of  the  plaintiff  on  this  question  should  not  be 
disturbed; 

That  a  verdict  of  $10,000  was  not  excessive,  where  it  appeared  that  the  deceased 
at  the  time  of  his  death  was  twenty-six  years  of  age,  in  robust  health,  of  exem- 
plary habits  and  fairly  well  educated;  that  he  was  earning  $656  a  year  with  a 
fair  prospect  of  promotion  and  a  larger  salary,  and  that  he  left  a  wife  and  two 
children. 

Appeal  by  the  defendant,  the  Northern  Central  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  oflSce  of  the  clerk  of  the  county  of  Oswego  on 
the  16th  day  of  January,  1900,  upon  the  verdict  of  a  jury  for 
$10,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
12th  day  of  January,  1900,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

George  M.  Dvoen^  i.(st  the  appellant. 
-Z>.  jP.  Morehouse^  for  the  respondent. 

Williams,  J. : 

The  action  was  brought  to  recover  damages  for  the  death  of  the 
respondent's  intestate,  alleged  to  have  been  caused  by  the  negligence 
of  the  appellant. 

The  appeal  involves  the  questions  of  negligence,  absence  of  con- 
tributory negligence,  and  the  amount  of  damages;  whether  the 
verdict  of  the  jury  in  favor  of  the  respondent  was  against  the 
weight  of  evidence,  and  whether  the  damages  awarded,  $10,000, 
were  excessive.  A  brief  statement  should  be  made  as  to  the  locality 
and  immediate  cause  of  the  accident. 

The  appellant's  road  at  Wallington,  where  the  accident  occurred, 
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ran  substantially  north  and  south,  and  the  road  of  the  Rome,  Water- 
town  and  Ogdensburgh  substantially  east  and  west,  the  tracks  of 
the  two  roads  crossing  each  other  nearly  at  right  angles.  Li  the 
southeasterly  angle  of  these  tracks  of  the  two  roads  there  was  a 
curving  track  running  from  the  one  to  the  other,  or,  more  correctly 
speaking,  from  a  side  track  of  the  one  to  a  side  track  of  the  other. 
This  curving  track  we  may  designate  as  T  No.  1.  There  were  two 
other  curving  tracks  north  of  the  one  already  referred  to,  one  leav* 
ing  Y  No.  1  and  returning  to  it  again,  which  may  be  designated  as 
T  No.  2,  and  the  other  leaving  T  No.  2  and  returning  to  it  again, 
which  may  be  designated  as  T  No.  3.  These  T's  were  used  for 
storing  and  transferring  cars  from  the  one  road  to  the  other.  The 
deceased  was  a  brakeman  upon  a  freight  train  on  the  Rome,  Water- 
town  and  Ogdensburgh  road.  At  the  time  of  the  accident  the 
crew  of  his  train  was  engaged  in  placing  a  box  car  from  its  freight 
train  upon  T  No.  1,  to  be  transferred  therefrom  to  appellant's  road. 
The  engine  took  this  car  and  started  to  back  it  easterly  along  the 
branch  track  to  the  point  where  such  branch  track  connected  with 

Y  No.  1.  The  deceased  was  riding  upon  the  southerly  side  of  the 
car,  near  its  front,  his  feet  in  a  stirrup  just  below  the  car  and 
his  hands  holding  an  iron  rod  upon  the  side  of  the  car,  so  that  his 
whole  body  was  extended  south  of  the  side  of  the  car.  As  the  car 
approached  the  intersection  of  the  two  tracks  he  was  struck  by  a 
gondola  car  standing  upon  Y  No.  1,  so  close  to  the  branch  track  as 
to  leave  but  a  few  inches  between  the  two  cars,  was  thrown  to  the 
ground,  and  thus  received  the  injuries  which  caused  his  death. 

This  gondola  car  had  been  placed  upon  Y  No.  1  by  the  crew  of 
another  freight  train  upon  the  Rome,  Watertown  and  Ogdensburgh 
road  some  hours  before,  and  if  that  crew  left  it  where  it  was  at  the 
time  of  the  accident  the  neglect  in  leaving  it  in  that  position  was 
not  of  course  chargeable  to  the  appellant.  The  plaintiff,  however, 
alleged  and  sought  to  prove  that  the  first  Rome,  Watertown  and 
Ogdensburgh  crew  left  the  car  in  a  safe  position  farther  away  from 
the  branch  track,  and  that  the  crew  of  one  of  the  appellant's  freight 
trains  thereafter  and  before  the  accident,  in  taking  other  cars  from 

Y  No.  1,  carelessly  moved  the  gondola  car  into  the  dangerous  posi- 
tion which  it  occupied  at  the  time  of  the  accident. 

After  the  first  Rome,  Watertown  and  Ogdensburgh  crew  left  the 
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car  upon  T  No.  1,  and  before  the  accident  took  place,  a  crew  of 
one  of  appellant's  freight  trains  did  go  in  upon  Y  No.  1  and  take 
out  some  cars,  but  all  of  that  crew  testified  that  they  did  not  inter- 
fere with  or  move  this  gondola  car.  All  of  the  first  Rome,  Water- 
town  and  Ogdensburgh  crew  testified  that  they  left  the  car  in  a  safe 
position  farther  away  from  the  branch  track  than  the  place  where  it 
was  standing  when  the  accident  occurred.  There  was  no  ground 
for  claiming  that  the  car  changed  its  position  itself  after  it  was  left 
on  Y  No.  1  by  the  first  Rome,  Watertown  and  Ogdensburgh  crew, 
or  that  any  crew  or  person  other  than  the  crew  of  appellant  and  the 
first  crew  of  the  Rome,  Watertown  and  Ogdensburgh  had  anything 
to  do  with  the  car  after  it  arrived  at  Wallington  and  before  the 
accident,  nor  was  there  any  reason  to  believe  either  of  the  crews 
knowingly  or  intentionally  left  or  placed  the  car  in  the  dangerous 
position  in  which  it  stood  at  the  time  of  the  accident. 

The  act,  whichever  crew  did  it,  was  careless  and  negligent  merely 
not  willful.  The  only  probable  or  reasonable  solution  of  the  ques- 
tion was  that  one  of  these  two  crews  was  responsible  for  the  danger- 
ous position  of  the  car ;  either  the  first  Rome,  Watertown  and 
Ogdensburgh  crew  left  it  there  or  the  appellant's  crew  moved  it 
there.  Which  was  it?  This  was  the  question  submitted  to  the 
jury  for  their  determination.  In  addition  to  the  evidence  of  the 
persons  comprising  these  two  crews,  there  was  the  evidence  of  the 
members  of  the  Rome,  Watertown  and  Ogdensbugh  crew,  of  which 
deceased  was  a  member,  and  that  of  some  other  witnesses,  who  tes- 
tified to  the  operations  of  the  defendant's  crew  while  at  work  on  Y 
Ifo.  1,  and  as  to  the  position  of  the  gondola  car  and  other  cars 
attached  to  it  after  the  accident,  the  same  night  and  the  next  morn- 
ing. The  evidence  of  these  latter  witnesses  was  not  harmonious, 
but  contradictory.  To  illustrate,  La  Rock,  an  inspector  in  the 
employ  of  both  railroads  and  called  by  the  plaintiff  as  to  other  ques- 
tions, testified  on  cross-examination  that  he  saw  the  gondola  car  and 
the  cars  connected  with  it  the  next  morning  after  the  accident,  and 
that  the  west  end  of  this  batch  of  cars  was  standing  off  from 
Y  No.  1  and  upon  Y  No.  2. 

It  was  this  evidence  given  by  La  Rock  that  particularly  impressed 
the  appellate  court  upon  the  former  appeal,  and  apparently  was 
App.  Div.— Vol.  LIX.        60 
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controlling,  and  induced  the  reversal  of  the  judgment  then  appealed 
from.    (See  opinion,  Mebwin,  J.,  DouglcLss  v.  Northern  Centred 
Railway  Co,,  41  App.  Div.  616.)    Other  evidence  was  discussed,  but 
this  seemed  to  be  the  most  important.     The  court  might  well  consider 
this  fact  as  to  where  the  west  end  of  the  batch  of  cars  was  before  the 
accident,  whether  on  Y  No.  1  or  Y  No.  2,  as  of  the  greatest  conse- 
quence, because  if  it  was  on  Y  No.  2  then  the  appellant's  crew  could 
not  have  moved  the  gondola  car  to  the  east  by  pushing  against  the 
west  end  of  such  batch  of  cars.    The  appellant's  crew  was  all  the 
time  on  Y  No.  1,  and  at  no  time  on  Y  No.  2,  so  that  if  La  Rock's 
evidence  was  to  be  regarded  as  true,  the  appellant's  crew  could  not 
be  held  responsible  for  the  dangerous  position  of  the  gondola  car. 
It  is  true  that  he  did  not  see  the  cars  until  the  next  morning,  and 
after  the  accident  the  night  before.    The  second  Rome,  Watertown 
and  Ogdensburgh  crew  pushed  the  batch  of  cars  to  the  west  and 
placed  their  box  car  on  Y  No.  1,  and  all  the  cars  far  enough  to  the 
west  BO  as  to  be  clear  of  the  branch  track,  but  they  do  not  claim, 
themselves,  to  have  pushed  any  of  the  cars  upon  Y  No.  2.    La 
Rock's  evidence  was  to  some  extent  contradicted  upon  the  first  trial, 
but  the  contradiction  was  not  of  such  a  nature  as  to  prevent  the 
appellate  court  from  relying  upon  his  evidence.    Upon  the  second 
trial,  however,  other  evidence  was  given  by  the  respondent  upon 
this  subject,  so  that  we  cannot  now  say  that  we  are  passing  upon 
substantiallv  the  same  evidence  as  that  contained  in  the  record  on 
the  former  appeal.   We  are  not,  therefore,  concluded  by  the  for- 
mer decision,  but  must  pass  upon  the  question  as  it  is  now  presented 
on  the  present  record,  and  the  question  is  whether  the  finding  of 
the  jury  that  the  appellant's  crew  was  responsible  for  the  dangerous 
position  of  the  gondola  car  was  so  against  the  weight  of  the  evidence 
that  the  verdict  should  be  set  aside.    The  question  is  not  what  we 
think  the  truth  is,  but  what  the  jury  believed  it  to  be,  acting  upon 
the  evidence,  and  the  court  cannot  set  aside  the  finding  of  the  jury 
unless  it  was  so  against  the  weight  of  the  evidence  as  to  show  that  it 
was  not  the  result  of  their  sound  judgment,  but  of  passion,  preju- 
dice or  favor. 

We  think  under  this  well-settled  rule  the  verdict  of  the  jurjr 
should  not  be  disturbed  so  far  as  this  question  is  concerned.  There 
were  many  witnesses  sworn  on  each  side.    They  were  before  the 
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jury,  who  had  the  opportunity  to  observe  their  appearance  on  the 
stand  while  giving  their  evidence.  Their  credibility  was  for  the 
jury.  Then  it  did  not  necessarily  follow  that  any  of  the  witnesses 
were  dishonest  or  testified  untruly,  knowing  that  they  did  so.  All 
these  transactions  took  place  in  the  night  time,  within  a  few  hours, 
and  the  night  was  very  dark.  Some  of  the  witnesses  may  have 
been,  and  very  likely  were,  mistaken  as  to  what  they  did  or  saw, 
and  in  what  they  testified  to  on  the  subject.  Their  interest  in  the 
result  of  the  trial,  by  reason  of  their  sympathy  for  the  respond- 
ent or  appellant,  may  have  led  them  unconsciously  to  state  more 
positively  than  they  could  well  do  what  they  saw  and  what  they 
did.  These  considerations  may  have  led  the  jury  to  discredit  some 
of  the  witnesses,  and  it  was  for  the  jury  to  say  which  witnesses  were 
so  discredited  by  them.  If,  for  any  of  the  reasons  referred  to,  the 
jury  believed  the  evidence  of  the  appellant's  crew  and  other  wit- 
nesses was  unreliable,  they  had  a  right  to  disregard  it  and  to  give 
effect  to  the  evidence  of  the  respondent's  witnesses  and  the  Rome, 
Watertown  and  Ogdensburgh  crews,  and  then  they  would  naturally 
or  necessarily  airive  at  the  conclusion  they  did  in  rendering  the  ver- 
dict for  the  respondent. 

The  next  question  is  whether  the  jury  were  justified  in  finding 
the  deceased  free  from  contributory  negligence.     He  was  bound  to 
exercise,  not  the  greatest  care  to  avoid  injury,  but  only  such  care  as 
an  ordinarily  prudent  and  careful  person  would  have  used,  under 
jnst  the  circumstances  in  which  he  was  placed,  and  whether  he  did 
exercise  such  care  was  a  question  for  the  jury  to  determine.    The 
court  fairly  submitted  this  question  to  the  jury,  calling  their  atten- 
tion to  all  the  circumstances.    The  manner  in  which  he  was  riding 
upon  the  car ;  the  darkness  of  the  night ;  the  place  he  carried  his 
lantern ;  the  direction  in  which  he  was  looking ;  whether  he  had  a 
right  to  assume  that  no  cars  upon  the  Y  were  near  enough  to  put 
him  in  danger  as  he  approached  the  intersection  of  the  two  tracks, 
all  these  things  were  for  the  consideration  of  the  jury,  and  then 
they  were  required  to  say  whether,  under  the  circumstances,  he 
exercised  the  care  and  caution  of  a  reasonably  prudent  and  careful 
person.     If  he  did,  then  he  was  free  from  contributory  negligence. 
We  think  the  finding  of  the  jury  upon  this  question  should  not  be 
disturbed. 
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The  remaining  question  is  the  one  of  damages  —  whether  the  ver- 
dict for  $10,000  was  excessive.  This  court  has  not  latterly  hesitated 
in  considering  the  verdicts  rendered  in  negligence  cases,  and  in 
taking  the  necessary  steps  to  procure  a  reduction  of  the  amounts 
thereof  where  justice  required  it  to  be  done.  We  are  of  the  opin- 
ion, however,  in  this  case,  that  our  interference  with  the  finding  of 
the  jury  is  not  required.  The  deceased  was  at  the  time  of  his  death 
twenty-six  years  of  age,  in  robust  health,  of  exemplary  habits,  fairly 
well  educated,  and  was  in  the  line  of  railroad  promotion.  He  was 
a  brakeman  on  a  freight  train,  but  had  acted  more  or  less  as  a  con- 
ductor on  freight  trains,  and  had  served  as  baggageman  also.  He 
was  earning  $54.67  per  month,  or  $656  per  year,  with  a  fair  prospect 
of  promotion  and  a  larger  salary  as  the  years  went  by.  He  left  a 
wife  and  two  small  children,  both  girls.  How  much  the  wife  and 
children  suffered  pecuniarily  by  the  death  of  the  deceased  was  for 
the  jury  to  determine,  within  reasonable  bounds.  The  question  was 
fairly  submitted  to  them  by  the  trial  court,  and  we  do  not  feel,  under 
the  circumstances  of  this  case,  that  the  court  is  called  upon  to  dis- 
turb their  finding. 

For  the  reasons  stated,  our  conclusion  is  that  the  judgment  and 
order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


IsAAo  Brazee,  Plaintiff,  v.  Alexander  Stewart,  Defendant* 

Temporary  relief  of  the  poor  in  a  town — ten  dollars  only  can  be  expended  wiVumt 
tJu  approval  of  t?ie  eupertieor  and  a  superintendent  —  the  overeeefi'e  duty  ends  when 
Tie  applies  tlierefor. 

Where  no  rules  or  regulations  governing  tbe  furnishing  of  temporary  or  outdoor 
relief  to  the  poor  of  a  town  have  been  made  by  the  board  of  supervisors  of  the 
county  or  by  the  town  board  as  provided  by  section  13  of  the  Poor  Law  (Iawb 
of  1896,  chap.  225)  as  amended  by  chapter  48  of  the  Laws  of  1897,  the  overseer 
of  the  poor  of  the  town,  under  section  23  of  the  Poor  Law,  cannot  expend  more 
than  ten  dollars  for  the  temporary  relief  of  a  person  who  cannot  be  removed  to 
the  almshouse,  unless  he  is  authorized  to  do  so  by  the  order  of  the  supervisor 
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of  the  town  and  the  written  sanction  of  one  of  the  superintendents  of  the  poor 
of  the  county;  the  overseer  has  no  power  to  compel  the  superrisor  to  give  him 
such  an  order  or  the  superintendent  to  give  him  such  sanction;  he  performs  his 
entire  duty  in  the  premises  by  applying  to  the  supervisor  in  behalf  of  the  poor 
person. 

Motion  by  the  plaintiff,  Isaac  Brazee,  for  a  new  trial  upon  a  case . 
containing  exceptions,  ordered  to  be  heard  at  the  Appellate  Division 
in  the  first  instance,  upon  a  nonsuit  granted  by  the  court  at  the 
Steuben  Trial  Term  on  the  19th  day  of  April,  1899. 

Sebring  <&  Cheney,  for  the  plaintiff. 

Francis  A,  WiUiamSy  for  the  defendant. 

"Williams,  J. : 

The  action  was  brought  to  recover  $700  expenses  incurred  by  the 
plaintiff  for  the  care,  nursing  and  maintenance  of  ore  Anna  Merrick 
between  October  1, 1897,  and  May  1, 1898. 

The  defendant  was  overseer  of  the  poor  of  the  town  of  Hornby, 
Steuben  county,  during  the  year  1897,  and  until  about  February  16, 
1898,  when  his  term  of  office  expired. 

The  plaintiff  in  1897  and  1898,  and  for  many  years  prior  thereto, 
was  and  had  been  a  resident  of  the  town  of  Hornby,  and  had  in  his 
family  as  his  housekeeper  one  Miss  Hill,  and  Mrs.  Merrick,  her  mother, 
also  lived  in  the  family.  Mrs.  Merrick  was  an  old  woman,  and 
having  received  serious  injuries  in  the  summer  of  1897,  she  became 
about  October  first,  helpless  and  bedridden,  and  continued  to  grow 
worse  until  about  May  1,  1898,  when  she  died.  While  in  this 
helpless  condition  she  needed  care,  nursing  and  maintenance,  was  in 
destitute  circumstances,  and  the  plaintiff  furnished  the  care,  nursing 
and  maintenance  necessary  for  lier.  An  effort  was  made  to  procure 
aid  for  the  old  woman  from  the  town,  and  to  procure  the  town  to 
pay  for  the  expense  incurred  by  the  plaintiff  in  caring  for  her.  Some 
small  amount  was  realized  by  the  plaintiff  from  the  town  for  this 
purpose.  Nothing  further  would  be  paid,  or  could  be  recovered 
from  the  town,  and  the  plaintiff  thereupon  brought  this  action 
against  the  defendant  personally  to  recover  the  balance  of  the 
expense  incurred  by  him  in  furnishing  such  care,  nursing  and  main- 
tenance.    The  grounds  upon  which  it  is  claimed  this  action  can  be 
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maintained  are :  Firsty  that  the  expense  was  incurred  at  defend- 
ant's request  and  upon  his  promise  to  pay  therefor ;  second^  that 
the  expense  was  incurred  in  reliance  upon  defendant's  promise  to 
perform  his  duty  as  overseer,  to  obtain  the  approval  of  the  supervisor 
of  the  town  and  take  the  necessary  steps  to  charge  the  town  with 
liability  for  such  care,  nursing  and  maintenance,  and  by  reason  of 
his  neglect  of  duty  and  violation  of  this  promise,  he  made  himself 
personally  liable  for  such  expense. 

The  action  clearly  cannot  be  maintained  upon  the  first  ground 
stated.  The  evidence  shows  that  no  request  or  promise  to  pay  was 
made  to  bind  defendant  personally.  The  plaintiflE  testified :  "  In  my 
dealing  with  Mr.  Stewart,  I  supposed  I  was  dealing  with  him  as 
overseer  of  the  poor.  My  taking  care  of  this  old  lady  was  upon  the 
credit  of  the  town.  1  didn't  give  Mr.  Stewart,  personally,  any  credit 
for  taking  care  of  this  old  lady,  and  did  not  charge  him  personally 
for  taking  care  of  her.  I  didn't  suppose  I  had  to  do  it."  This  con- 
clusion stated  by  the  plaintiff  flows  naturally  and  necessarily  from 
the  evidence  given  in  detail. 

The  action  can  only  be  maintained,  therefore,  if  at  all,  upon  the 
second  ground  stated,  the  promise  by  the  overseer  to  procure  the 
approval  of  the  supervisor,  and  to  take  the  necessary  steps  to  charge 
the  town  with  liability,  which  it  is  claimed  it  was  his  ofiicial  duty  to 
do,  and  his  failure  to  keep  such  promise  and  perform  such  duty. 
The  complaint  was  based  solely  upon  a  request  and  promise  to  pay 
by  the  defendant.  There  were  no  allegations  therein  of  promise  or 
failure  to  perform  official  duty,  and  it  may  well  be  doubted  whether, 
under  such  a  complaint,  this  second  ground  of  recovery  can  be  main- 
tained. The  answer,  however,  set  up  the  facts  with  reference  to  the 
defendant's  official  position  and  official  action,  and  the  evidence  was 
taken  without  any  question  being  raised  as  to  the  form  of  the  com- 
plaint, and  we  very  likely  should  determine  the  questions  now 
involved  upon  the  merits,  regardless  of  technical  questions  of 
pleading. 

The  Poor  Law  of  the  State  (Laws  of  1896,  chap.  225,  §  23)  pre- 
scribes the  duty  of  the  overseer  and  the  supervisor  in  a  case  of  this 
kind  as  follows : 

^'  §  23.  Temporary  relief  to  persons  who  can  not  be  removed 
to  alms-house. —  If  it  shall  appear  that  the  person  so  applying  [for 


/ 


BRAZEE  V.  STEWART.  479 

App.  Diy.]  FoxTRTH  Dbpartment,  Mabch  Term,  1901. 

relief]  requires  only  temporary  relief,  or  is  sick,  lame  or  otherwise 
disabled  so  that  he  can  not  be  conveniently  removed  to  the  county 
alms-house  *  *  *  the  overseers  shall  apply  to  tlie  supervisor  of 
the  town,  who  shall  examine  into  the  facts  and  circumstances,  and 
shall  in  writing  order  such  sum  to  be  expended  for  the  temporary 
relief  of  such  poor  person  as  the  circumstances  of  the  case  shall 
require,  which  order  shall  entitle  the  overseer  to  receive  any  sum 
he  may  have  paid  out,  or  contracted  to  pay,  vnthin  the  amount 
^  therein  specified,  from  the  county  treasurer  *  *  *  but  no 
greater  sum  than  ten  dollars  shall  be  expended  or  paid  for  the  relief 
of  any  one  poor  person  or  one  family,  without  the  sanction,  in  writ- 
ing, of  one  of  the  superintendents  of  the  poor  of  the  county,  which 
shall  be  presented  to  the  county  treasurer,  vrith  the  order  of  the 
supervisor,  except  when  the  board  of  supervisors  has  made  rules 
and  regulations,  as  prescribed  in  section  thirteen  of  this  chapter." 

It  was  conceded  on  the  trial  that  no  rules  or  regulations  were 
made  by  the  board  of  supervisors,  or  by  the  town  board,  with  refer- 
ence to  furnishing  temporary  or  outdoor  relief  to  the  poor,  after 
the  Poor  Law  was  enacted  in  1896,  or  after  section  13  thereof  was 
amended  in  1897.     It  may  be  well,  however,  to  have  in  mind  the 
provision  of  section  13.     In  the  original  section  the  board  of  super- 
visors alone  could  make  the  rules  and  regulations.     The  amendment 
provided  if  the  board  of  supervisors  failed  to  make  such  rules  and 
regulations  the  town  board  of  the  town  could  make  them.    The  sec- 
tion as  amended  by  chapter  48,  Laws  of  1897,  is  as  follows :  "  Super- 
visors and  members  of  town  boards  may  direct  as  to  tempo- 
raxy  or  out-door  relief  to  the  poor. —  The  board  of  supervisors 
of  any  county  may  make  such  rules  and  regulations  as  it  may  deem 
proper  in  regard  to  the  manner  of  furnishing  temporary  or  out-door 
relief  to  the  poor  in  the  several  towns  in  said  county,  and  provided 
the  board  of  supervisors  shall  have  failed  to  make  any  such  rules 
and  regulations  the  town  board  of  any  town  may  make  such  rules 
and  regulations  as  it  may  deem  proper  in  regard  to  furnishing 
temporary  or  out-door  relief  to  the  poor  in  their  respective  towns, 
bj  the  overseer  or  overseers  of  the  poor  thereof,  and  also  in  regard 
to  the  amount  such  overseer  or  overseers  of  the  poor  may  expend 
for  the  relief  of  each  person  or  family,  and  after  the  board  of  super- 
visors of  any  county,  or  the  town  board  of  any  town,  shall  have 


480  BRAZEE  v.  STEWART. 


Fourth  Department,  March  Term,  1901.  [Vol.  59. 

made  such  rules  and  regalations,  it  shall  not  be  necessary  for  the 
overseers  of  the  poor  of  the  towns  in  said  county,  where  such  rules 
and  regulations  were  made  by  the  board  of  supervisors,  or  if  in  a 
town  by  the  said  town  board,  to  procure  an  order  from  the  super- 
visor of  the  town,  or  the  sanction  of  the  superintendent  of  the  poor 
to  expend  money  for  the  relief  of  any  person  or  family,  unless  the 
board  of  supervisors  of  such  county  or  the  town  board  of  such  town 
shall  so  direct ;     *    *    *  " 

Clearly  the  defendant,  as  overseer  of  the  poor,  under  these  pro- 
visions of  law,  had  no  power  to  pay  out,  or  contract  for,  more  than 
ten  dollars  for  the  support  or  care  of  Mrs.  Merrick  unless  author- 
ized to  do  so  by  the  order  of  the  supervisor  and  the  written  sanc- 
tion of  the  county  superintendent  of  the  poor,  and  he  had  no  power 
to  compel  the  supervisor  to  give  him  such  order  or  the  superintend- 
ent to  give  him  such  sanction.  It  was  very  likely  his  duty  to  apply 
to  the  supervisor  in  her  behalf,  but  he  had  no  further  power  in  the 
premises.  The  defendant  did  apply  to  the  supervisor,  and  the  super- 
visor, as  it  was  his  duty  to  do,  went  to  plaintifiPs  residence  where 
Mrs.  Merrick  was,  and  examined  into  the  facts  imd  circumstance. 
It  was  the  supervisor's  duty  to  order  such  sum  to  be  expended  for 
her  temporary  relief  as  the  circumstances  of  the  case  required.  The 
overseer  had  no  control  whatever  over  the  action  of  the  supervisor; 
could  compel  him  to  do  nothing.  The  supervisor  made  no  order 
whatever.  There  was  some  effort  made  to  remove  Mrs.  Merrick  to 
the  county  almshouse,  but  the  removal  was  opposed  by  the  plaintiff 
and  his  housekeeper,  and  was  not  effected.  While  the  town  board 
made  no  rules  or  regulations  under  the  statute,  yet  they  did,  upon 
the  procurement  of  the  overseer,  receive  from  the  plaintiff  a  bill 
for  a  part  of  the  expense  incurred  by  him  for  the  care,  nursing  and 
maintenance  of  Mrs.  Merrick,  amounting  to  eighty-iive  dollars  and 
fifty  cents,  and  passed  upon  such  bill,  allowing  him  thereon  twenty- 
one  dollars  and  sixty-six  cents,  and  the  plaintiff  was  paid  that  amount 
He  was  not  satisfied  with  (he  amount  so  allowed  him,  and 
refused  later,  when  requested  by  the  overseer,  to  make  or  present 
to  the  town  board  any  bill  for  the  further  expense  incurred  by  him. 

In  view  of  these  facts,  we  are  unable  to  see  how  the  overseer  was 
responsible  for  the  failure  of  the  supervisor  to  do  his  duty,  if  there 
was  such  failure,  or  how  the  overseer  was  guilty  of  any  neglect  of 
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duty,  or  how  it  was  possible  for  him  to  take  any  farther  steps  than 
he  did  take  to  charge  the  town  with  liability  for  the  care,  nursing 
and  maintenance  of  Mrs.  Merrick.  It  seems  to  ns  that  he  did 
all  he  could  do  officially  or  personally  in  the  premises,  and  that 
there  is  no  ground  for  charging  him  personally  with  the  expense 
incurred  by  plaintifE  for  such  care,  nursiug  and  maintenance. 

In  Kinff  V.  Butler  (15  Johns.  281)  the  court  said  that  it  was  the 
duty  of  the  overseer  to  furnish  the  relief ;  he  was  under  a  legal  as  well 
as  moral  obligation  so  to  do ;  that  the  duty  of  procuring  from  a  justice 
an  order  was  imposed  upon  the  overseer,  and  was  his  authority  for 
directing  the  relief,  and  if  he  neglected  to  procure  the  order  it  was 
his   own  fault  or  negligence.     Suppose  the  overseer  applied  to  a 
justice  for  the  order  and  could  not  get  it,  would  he  still  be  liable  for 
the  expense  incurred  for  relief,  when  without  the  order  he  had  no 
authority  to  furnish  it !    Whatever  the  law  may  have  been  under 
the  statute  then  in  force,  the  overseer,  under  the  Poor  Law  now  in 
force  has  no  duty  imposed  upon  him  to  get  an  order  from  the 
supervisor ;  his  only  duty  is  to  apply  to  the  supervisor.     He  cannot 
compel  the  supervisor  to  make  the  order,  and  he  cannot  furnish  tem- 
porary relief  beyond  ten  dollars  unless  the  supervisor  makes  the 
order  and  the  superintendent  sanctions  the  expenditure.      How, 
under  such  a  law,  can  the  overseer  be  said  to  neglect  his  official  duty 
and  be  personally  liable  for  the  expense  incurred  for  the  care,  nurs- 
ing and  support  of  Mrs.  Merrick  because  he  did  not  get  the  order 
and  sanction  ? 

The  plaintiff  calls  our  attention  to  many  cases  holding  an  officer 
personally  liable  for  damages  resulting  from  his  neglect  of  duty,  but 
those  cases  are  unimportant  here,  because  the  overseer  was  guilty  of 
no  neglect  of  duty,  as  we  have  seen. 

The  court  committed  no  error  in  granting  the  motion  for  a  non- 
suit. The  plaintrflPs  exceptions  should  be  overruled  and  the  motion 
for  a  new  trial  denied  and  judgment  ordered  on  verdict,  with  costs. 

All  concurred. 

Plaintiff's  exceptions  overruled  and  motion  for  new  trial  denied 
and  judgment  ordered  for  the  defendant  on  the  verdict,  with  costs. 
App.  Div.— Vol.  LIX.        61 
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Edward  Wunoh,  Respondent,  v.  David  Shankland,  as  President 
of  Typookaphioal  Union  No.  9,  an  Association  Composed  of 
Seven  or  More  Members,  Appellant. 

Lobar  crffanisuUion — iU  memJben  are  not  liaJble  to  an  employee  ef  their  common 
employer  for  refusing  to  continue  work  unleee  euch  employee  either  join/  the 
organization  or  ie  discharged, 

A  labor  organization,  to  which  all  the  typesetters  and  other  compositors  employed 
in  a  newspaper  office  belong,  may,  upon  the  refusal  of  a  machinist,  employed  to 
take  care  of  the  typesetting  machines  used  in  the  office,  to  become  a  memb^  of 
the  organization,  lawfully  notify  the  proprietors  of  the  office  that,  imless  the 
machinist  complies  with  their  requests  or  is  discharged,  the  members  of  the 
organization  working  in  the  office  will  strike,  and  if  the  machinist  persists  in  his 
refusal  to  join  the  organization  and  is  discharged  in  order  to  avoid  the  threatened 
strike,  the  members  of  the  organization  are  not  liable  to  him  in  damages. 

Appeal  by  the  defendant,  David  Shankland,  as  president  of 
Typographical  Union  No.  9,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  on  the  12th  day  of  January,  1900,  upon  the  verdict 
of  a  jury  for  $650,  and  also  from  an  order  bearing  date  the  4th  day  of 
January,  1900,  and  entered  in  said  clerk's  office,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  a  case  containing  exceptions, 

Tracy  C.  Becker^  for  the  appellant. 

Thomas  E,  Boydj  for  the  respondent. 

Williams,  J. : 

There  does  not  appear  to  have  been  service  of  any  notice  of  entry 
of  order  denying  motion  for  a  new  trial,  so  as  to  limit  the  appellant's 
time  to  appeal  therefrom  under  section  1351  of  the  Code  of  Civil 
Procedure.    The  only  notice  was  of  entry  of  "  order  of  judgment." 

The  appeal  from  such  order  is  properly  here,  therefore,  and  can- 
not be  dismissed  on  the  ground  that  the  notice  of  such  appeal  was 
served  too  late. 

The  action  was  brought  to  recover  damages  sustained  by  plaintiff 
by  reason  of  his  discharge  from  employment  with  the  proprietor  of 
the  Buffalo  Evening  NewSy  alleged  to  have  been  procured  by  the 
members  of  the  defendant,  an  unincorporated  association  consisting 
of  more  than  seven  persons. 

The  allegation  in  the  complaint  was  that  such  members,  "acting 
pursuant  to  a  resolution  passed  by  the  said  Union,  and  each  of  said 
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members  acting  in  concert  with  all  the  others,  and  conspiring 
together  to  accomplish  their  object,  maliciously  and  bj  threats  and 
intimidation,  or  other  unlawful  means,  exercised  on  the  business 
manager  of  this  plaintiff's  employer,  the  said  Edward  H.  Butler 
secured  plaintiff's  discharge  from  his  employment  as  machinist  for 
the  said  Edward  H.  Butler,  thus  depriving  plaintiff  of  his  occupation 
and  means  of  livelihood,  to  plaintiff's  damage  in  the  sum  of  five 
thousand  ($5,000)  dollars." 

This  allegation  was  denied  by  the  answer,  and  the  issue  thus 
raised  was  tried  before  the  court  and  jury. 

After  the  evidence  was  given  the  court  decided,  as  matter  of  law, 
that  a  cause  of  action  had  been  established,  and  left  only  the  ques- 
tion of  the  amount  of  damages  to  the  jury.  There  was  practically 
no  dispute  as  to  the  facts.  The  court  very  properly  held  that  the 
question  as  to  plaintiff's  right  to  recover  was  for  the  court  and  not 
for  the  jury.  Whether  the  court  correctly  solved  that  question  fav- 
orably to  the  plaintiff  is  the  point  to  be  determined  here.  The 
court,  on  appeal,  has  power  to  review  that  decision,  even  if  there 
are  not  proper  exceptions  found  in  the  record,  and  we  think  this  is 
a  case  in  which  such  power  should  be  exercised.  If  the  judgment 
is  contrary  to  the  law  upon  undisputed  facts,  it  should  not  be  per- 
mitted to  stand.  And  more  than  this,  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  would  ordinarily  bring  such  a 
question  up  for  review. 

The  facts  appearing  from  the  evidence  so  far  as  essential  to  be 
stated  for  the  purposes  of  the  question  under  review,  are  as  follows ; 
The  plaintiff  was  a  skilled  machinist  employed  in  the  office  of  the 
Bafialo  Evenmg  News  to  take  care  of,  and  keep  in  repair,  the  type- 
setting machines  there  in  use.    He  was  not  a  typesetter  himself. 
Se  was  a  member  of  the  International  Association  of  Machinists. 
•The  foreman  printer  and  all  the  typesetters  and  other  compositors 
ill  the  office  were  members  of  Typographical  Union  No.  9,  of  which 
the  defendant  was  the  president.     These  two  organizations  affiliated 
in  the  United  Trades  and  Labor  Council  of  the  city  of  Buffalo.    The 
plaintiff  was  requested  to  take  a  card  and  thus  become  a  mem- 
ber  of  Typographical  Union  No.  9,  and  refused  to  do  so.     The 
members  of  Union  No.  9  decided  that  their  members  would  not 
work  in  the  News  office  with  plaintiff  unless  he  took  such  a  card 
and  became  such  member,  and  notified  the  News  people  that  unless 
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plaintiff  complied  with  their  request,  or  was  discharged,  the  mem- 
bers of  Union  No.  9,  constituting  all  the  other  working  force  in  the 
office,  would  strike  and  discontinue  work.  The  plaintiff  still  refus- 
ing to  comply  with  this  requirement,  the  plaintiff  was  discharged  so 
as  to  avoid  the  strike  and  keep  the  men  necessary  to  get  out  the 
paper.  This  statement  puts  the  facts  mildly,  but  truly,  neverthe- 
less, and  the  question  is  whether  the  members  of  Union  No.  9  by 
this  action  rendered  themselves  liable  in  damages  for  depriving 
plaintiff  of  his  job,  his  occupation  and  means  of  livelihood. 

This  question  was  very  carefully  considered  in  a  recent  case 
decided  by  the  Appellate  Division,  first  department  {National  Pro- 
tective  Assn.  v.  Cumming^  53  App.  Div.  227),  and  it  was  there 
held  that  ^'  a  labor  organization  may  properly  refuse  to  permit  its 
members  to  work  with  the  members  of  a  rival  organization  and  may 
notify  persons  employing  members  of  both  organizations  that  if  they 
do  not  discharge  the  members  of  the  rival  organization  it  will  cause 
its  members  and  the  members  of  other  organizat;ions  allied  with  it  to 
abandon  the  work,  provided  that  in  enforcing  their  demands  they 
do  not  use  force  other  than  such  as  is  implied  in  the  threat  to  abao. 
don  the  work  or  do  anything  tending  to  create  a  breach  of  the  peace. 
The  rival  organization,  or  any  member  thereof  discharged  in  conse- 
quence of  the  threat,  has,  under  such  circumstances  no  right  of  action 
against  the  other  organization  or  its  membei*s." 

We  have  examined  carefully  the  opinion  and  reasons  assigned  for 
this  decision  and  the  cases  cited  and  referred  to  and  discussed  therein 
(MLm  V.  Flood,  L.  S.  [1  App.  Cas.  1898],  1 ;  Davis  v.  TJniUi 
Engtneers^  28  App.  Div.  396 ;  Cxirran  v.  Galen,  152  N.  T.  36), 
and  see  no  reason  to  disagree  with  or  criticise  the  conclusion  arrived 
at  by  the  first  department.  Appellate  Division.  The  principles  there 
laid  down  are  applicable  to  this  case,  and  following  that  case  we 
must  hold  that  the  trial  court  erroneously  decided  that  the  plaintiff 
was  entitled  to  recover  in  this  action. 

We  do  not  deem  it  necessary  to  quote  from  the  opinion  in  the 
case  referred  to,  or  the  cases  cited  therein.  The  UurramrGaUn 
case  in  the  Court  of  Appeals  is  not  in  conflict  with  the  principles 
laid  down  in  the  first  department  case,  as  the  opinion  in  the  latter 
case  clearly  points  out.  Until  the  Court  of  Appeals  overrules 
the  first  department,  we  think  we  should  regard  that  case  as  con 
trolling  upon  us,  irrespective  of  our  own  views  upon  the  subject 
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We  conclude,  therefore,  that  the  judgment  and  order  appealed 
from  should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  upon  both  the  law  and  the  facts, 
and  new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 


Flobenob   E.   Randall,   Respondent,   v.   Alice    E.    Grant,  as 
Executrix,  etc.,  of  James  BBmaBB,  Deceased,  Appellant. 

Pramistory  note — pokyable  after  the  makefile  death  —  the  StattUe  of  Limitationa  doee 
not  run  during  hie  life  ^interest  from  tohat  date  reeowrable — facts  which  estab- 
lish a  coneideraHon. 

An  action  to  recover  a  balance  unpaid  upon  the  following  promissory  note  dated 
June  27,  1874:  *'  For  value  received,  I  promise  to  have  paid  out  of  my  property 
One  thousand  and  fifty  dollars  after  my  death,  if  not  paid  before,  to  Florence  E. 
Randall;  now  if  this  is  not  paid  within  six  years  it  is  to  be  renewed,  if  brought 
to  me,  if  not  renewed  by  me  it  is  collectible,  but  if  I  shall  see  fit  to  renew  it,  it 
.  shall  be  renewed  without  interest  as  often  as  I  shall  see  fit  up  to  my  death,  then 
the  amount  must  be  paid  out  of  my  property  within  one  year  thereafter/*  can- 
not be  maintained  until  the  expiration  of  one  year  after  the  death  of  the  maker, 
and  until  that  time  the  Statute  of  Limitations  does  not  begin  to  run  against  it. 

Interest  is  recoverable  only  after  that  time. 

Evidence  that  the  maker  of  the  note  married  a  widow  with  whom  and  her  three 
children  he  lived  as  one  family;  that  the  widow's  deceased  husband,  at  the  time 
of  his  death,  was  in  possession  of  certain  real  property  under  a  contract  for  its 
purchase,  which  was  paid  up  by  the  widow  and  the  maker  of  the  note;  that  the 
latter  took  the  title  thereto  in  his  own  name  and  built  thereon  a  house  in  which 
the  family  resided;  that  the  note  in  suit  was  executed  to  one  of  his  stepchildren; 
that  the  amount  thereof  was  fixed  by  the  maker  of  the  note,  and  repiesented 
the  interest  of  the  payee  thereof  in  the  property,  and  that  the  maker  recognized 
the  note  during  his  lifetime,  is  sufficient  to  sustain  a  finding  by  the  trial  court 
that  the  note  had  an  adequate  consideration. 

Appeal  by  the  defendant,  Alice  E.  Grant,  as  executrix,  etc.,  of 
James  Bridger,  deceased,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Wayne  on  the  31st  day  of  August,  1900,  upon  the  decis- 
ion of  the  court  rendered  after  a  triaj  at  the  Wayne  Special  Term. 

jE.  K,  Bumham^  for  the  appellant. 

Cha/rles  McLovih^  for  the  respondent. 
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"Williams,  J.: 

The  action  was  brought  to  recover  the  balance  unpaid  upon  a  prom- 
issory note  made  by  the  appellant's  testator.  The  defenses  interposed 
were  want  of  consideration  and  the  Statute  of  limitations.  The  court 
decided  that  there  was  a  consideration  for  the  note  and  that  a  recov- 
ery thereon  was  not  barred  by  the  Statute  of  Limitations.  The  note 
drew  interest  only  from  the  expiration  of  one  year  from  the  death  of 
the  maker.  The  court  allowed  interest  from  the  date  of  the  death ; 
one  year's  interest  was,  therefore,  improperly  allowed  in  the  amount 
of  recovery,  and  to  this  extent  the  judgment  must  be  modified  and 
reduced  ;  otherwise  the  judgment  is  correct  and  should  be  affirmed. 

The  note  read  as  follows : 

"  Nbwabk,  June  27thj  1874 

"  For  value  received,  I  promise  to  have  paid  out  of  my  property 

One  thousand  and  fifty  dollars  after  my  death,  if  not  paid  before, 

to  Florence  E.  Kandall ;  now  if  this  is  not  paid  within  six  years  it  is 

to  be  renewed,  if  brought  to  me,  if  not  renewed  by  me  it  is  collectr 

ible,  but  if  I  shall  see  fit  to  renew  it,  it  shall  be  renewed  without 

interest  as  often  as  I  shall  see  fit  up  to  my  death,  then  the  amount 

must  be  paid  out  of  my  property  within  one  year  thereafter. 

"  JAMES  BRIDGES." 

Bridger  was  appellant's  testator.  He  drew  the  note  himself.  It 
is  peculiar  in  form  in  some  respects,  but  there  can  be  no  doubt  that  it 
contains  an  agreement  to  pay  the  respondent  $1,050  within  one  year 
after  his  death,  without  interest,  unless  paid,  or  except  so  far  as  paid 
during  his  lifetime.  The  money  was  not  due  and  no  action  to 
recover  the  same  could  be  maintained  until  the  expiration  of  one 
year  after  his  death,  which  occurred  April  3,  1896.  This  being  so, 
the  Statute  of  Limitations  was  no  defense  to  the  present  action. 
The  only  question  remaining  is  whether  the  court  correctly  decided 
that  there  was  a  consideration  for  the  note.  It  is  unnecessary  for 
us  to  recite  or  discuss  the  evidence  as  to  consideration  given  on  the 
trial.  The  facts  found  by  the  court,  from  the  evidence,  and  decided 
to  constitute  such  consideration,  are  fully  set  out  in  the  decision. 
We  need  only  state  briefly :  That  about  1862  one  Andrews  Rhine- 
hart  of  Newark  died,  leaving  a  widow  and  three  children,  and  leav- 
ing real  property,  of  which  he  was  in  possession  under  a  contract 
to  purchase.    In  September,  1863,  James  Bridger,  the  maker  of  the 
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note,  married  this  widow  aud  thereafter  he,  with  his  daughter,  lived 
with  the  widow  of  Rhinehart  and  her  three  children  as  one  family. 
In  1863  Bridger  paid  up  the  contract  for  the  Rhinehart  property 
and  took  the  title  in  his  own  name.  Some  payments  had  been  made 
npon  the  contract  before  Rhinehart's  death,  and  the  widow  kept  up 
the  payments  thereon  until  Bridger  took  title  to  the  property. 
Bridger  built  a  large  brick  block  upon  the  property,  and  the  family  of 
six  persons  lived  therein  until  1873,  when  the  respondent  married 
and  removed  to  a  place  near  by.  The  remaining  five  members  of  the 
family  continued  to  live  in  the  brick  block  until  Mrs.  Bridger  died 
in  May,  1874.  In  June,  1874,  Bridger  had  the  three  Rhinehart 
children  at  his  house,  and  there  gave  each  one  a  note  like  the  one 
in  suit,  except  that  the  respondent's  note  was  for  fifty  dollars  more 
than  the  others.  The  fiftv  dollars  was  included  in  the  note  in  suit 
as  an  amount  he  owed  the  respondent  for  services.  The  trial  court 
found  from  the  evidence  that  the  consideration  of  this  note  as  to 
the  $1,000  was  the  interest  of  the  respondent  in  the  property  upon 
which  the  brick  block  was  constructed  and  which  was  held  under 
contract  by  her  father  at  his  death  in  1862.  We  see  no  reason  to 
disagree  with  the  trial  court  iipon  this  question.  The  note  was 
drawn  by  Bridger  himself,  was  voluntarily  given  and  was  thereafter 
recognized  by  him  frequently  as  a  valid  agreement,  up  to  the  time 
of  his  death  in  April,  1896.  He  made  indorsements  of  renewal 
thereon,  and  of  moneys  paid  to  respondent  by  him,  on  each  occasion 
asking  for  the  note  and  after  making  the  indorsement  voluntarily 
returning  the  same  to  the  respondent.  He  knew  better  than  any 
one  else  what  respondent's  interest  in  the  property  was,  and  what 
honestly  and  fairly  he  ought  to  pay  her.  The  fixing  of  the  amount, 
the  giving  of  the  note  and  the  recognition  thereof  during  his  life- 
time, constituted  a  sufficient  admission  of  indebtedness  on  his  part  to 
base  the  finding  of  consideration  upon,  as  made  by  the  trial  court. 
For  the  reasons  hereinbefore  stated,  the  judgment  appealed  from 
should  be  modified  by  deducting  the  one  year's  interest  improperly 
allowed  upon  the  note,  and  as  so  modified  affirmed,  without  costs 
of  this  appeal  to  either  party. 

All  concurred. 

Judgment  modified  by  deducting  one  year's  interest  improperly 
allowed  upon  the  note,  and  as  thus  modified  affirmed,  without 
costs  of  this  appeal  to  either  party. 


488     PEOPLE  EX  rbl.  CITY  OP  AUBURN  v,  DURYEA. 

FoxTRTH  Dbpabtmsnt,  March  Tbrm,  1901.  fVol.  59. 

The  People  of  the  State  of  New  York  ex  rel.  The  City  of 
Attburn  and  The  Water  Board  of  the  Cmr  of  Axtburk, 
Respondents,  v.  David  B.  Durtea  and  Others,  the  Assessors 
of  the  Town  of  Owasco,  in  Caynga  County,  Appellants.* 

Municipal  eorporatum  —  its  pipe  line  and  crib  in  a  like  otoned  by  the  State  are  aubject 
to  aueetment  for  general  tax — they  are  exempted  from  the  epeeial  franchise  tax. 

An  engine  or  pump,  pipe  line  and  crib,  maintained  by  a  municipal  corporation 
as  a  part  of  its  water  works  in  a  lake  forming  a  part  of  the  public  waters  of 
the  State  of  New  York,  located  in  a  town  outside  of  the  municipality,  which 
property  was  taxable  as  real  property  under  sections  8  and  4  of  the  Tax  Law 
(Laws  of  1896,  chap.  908),  were  not  exempted  from  taxation  by  chapter  712  of  the 
Laws  of  1899,  which  left  sections  8  and  4  of  the  original  act  unchanged,  as  the 
act  of  1899,  while  defining  a  special  franchise  in  such  wise  as  to  include  a  pipe 
line  and  exempting  it  from  taxation  except  under  that  act,  specially  provider 
that  "  no  property  of  a  municipal  corporation  shall  be  subject  t%  a  special  fran- 
chise tax." 

This  construction  is  confirmed  by  section  47  of  the  Tax  Law,  added  to  the  origioal 
Tax  Law  by  the  amendatory  act,  which  provides  that  the  payment  of  the  special 
franchise  tax  shall  not  relieve  a  corporation  from  the  payment  of  any  other 
franchise  tax. 

Appeal  by  the  defendants,  David  B.  Duryea  and  others,  the 
assessors  of  the  town  of  Owasco,  in  Caynga  county,  from  a  final 
order  in  a  special  proceeding  instituted  by  a  writ  of  certiorari  to 
review  and  correct  an  assessment  made  by  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Cayuga  on  the  15tli 
day  of  October,  1900,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Cayuga  Special  Term. 

Charles  F.  Lyon^  for  the  appellants. 

Cha/rlea  M.  Bakery  for  the  respondents. 

Williams,  J. : 

This  appeal  involves  the  question  as  to  whether  certain  property 
of  the  city  of  Auburn,  or  of  its  water  board,  lying  in  the  town  of 
Owasco,  outside  of  the  said  city,  is  assessable  in  the  town  of  Owasco. 
The  parties  have  filed  with  the  record  a  stipalation  that  the  direct 
question  involved  in  the  appeal  may  be  decided  upon  its  merits 

*  See  People  ex  rel.  City  qf  BocheeUr  v.  De  Witt  (poet,  p.  498). 
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without  regard  to  any  technical  question  as  to  whether  the  assess- 
ment should  have  been  made  to  the  city  or  to  the  water  board. 
The  city  or  water  board,  in  1900,  owned  the  following  property  in 
the  town  of  Owasco :  An  engine  or  pumphouse  in  Owasco  lake ; 
eighty-four  rods  of  pipe  line  in  or  under  the  waters  of  the  lake,  and 
a  crib  connected  therewith ;  other  pipe  line  in  or  upon  private 
property ;  about  a  half  mile  of  pipe  line  in  or  under  the  public 
highway,  and  four  acres  of  land.  Owasco  lake  is  a  part  of  the 
public  waters  of  the  State.  All  this  property  of  the  city  or  board 
was  acquired  and  constructed  for  the  purpose  of  supplying  the  city 
with  water,  pursuant  to  chapter  479,  Laws  of  1892,  and  chapter  36, 
Laws  of  1894,  and  have  ever  since  been  used  for  that  purpose.  This 
property  was  assessed  in  the  town  of  Oswaco,  viz. : 

Engine  or  pumphouse $6,000 

Pipe  line  and  crib  under  or  in  lake 9,000 

Pipe  line  on  private  property 30,000 

Four  acres  of  land 1,000 

$46,000 

The  appellants  claimed  that  all  this  property  was  assessable  in 
the  town  under  the  General  Tax  Law,  while  the  respondents 
claimed  that  the  engine  or  pumphouse  and  the  pipe  line  in  the  lake 
and  crib  connected  therewith  were  a  part  of  a  special  franchise  of 
the  city,  and  were  not  subject  to  taxation  in  the  town  under  the 
General  Tax  Law  as  amended  in  1899. 

The  Special  Term  held  these  items  of  property  were  not  assess- 
able; that  the  assessment  thereof  was  void,  and  made  the  order 
appealed  from  striking  them  from  the  assessment  roll. 

The  General  Tax  Law  of  the  State  was  passed  in  1896  as  chapter 
908  of  the  laws  of  that  year.  By  article  9  of  that  law,  taxes  upon 
corporations  were  provided  for,  and  among  them  those  known  as 
franchise  taxes,  but  the  special  franchise  tax  which  we  are  con- 
sidering here  was  added  by  chapter  712,  Laws  of  1899.  Sections  3 
and  4  of  article  1  of  the  original  act  were  left  unchanged  by  the 
amendatory  act,  and  it  was  under  these  sections  that  the  appellants 
claimed  the  right  to  assess  the  property  in  question.  So  far  as 
material  here,  these  sections  read  as  follows : 
App.  Drv.— Vol.  LIX.        62 
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"§  3.  Property  liable  to  taxation. — All  real  property  within 
this  state,    ^    *    ^    is  taxable  unless  exempt  from  taxation  by  law. 

^^  §  4.  Exemption  from  taxation. —  The  following  properly 
shall  be  exempt  from  taxation :    *    *    * 

'^  3.  Property  of  a  municipal  corporation  of  the  state  held  for  a 
public  use,  except  the  portion  of  such  property  not  within  the 
corporation." 

The  property  in  question  was  real  and  not  personcd  under  the 
definition  given  in  section  2  of  the  law,  both  before  and  after  the 
amendments  of  1899.  There  can  be  no  doubt  that  the  property  in 
question  was  assessable  in  the  town,  under  these  sections  3  and  4, 
before  the  amendatory  act  was  passed  {City  of  Rochester  \.  Coe^ 
25  App.  Div.  300 ;  affd.,  157  N.  Y.  678 ;  People  ex  rel.  City  of 
Ameterdam  v.  Heee^  Id.  42),  and  the  question  is  whether  the  amend- 
ments of  1899  so  far  affected  or  modified  these  sections  as  to  deprive 
the  town  of  the  right  to  assess  such  property,  which  it  theretofore 
had.  The  amendatory  act  inserted  in  subdivision  3,  section  2,  article 
1  of  the  original  act,  which  defined  the  terms  "  land,"  "  real  estate  " 
and  "  real  property,"  two  clauses,  each  of  which  commenced  with 
the  words,  ^'  including  the  value  of  all  franchises."  The  1st  clause 
related  to  railroads,  and  is  not  important  here.  The  2d  claoBe 
made  that  part  of  the  section  as  amended  read  as  follows :  ^'All 
mains,  pipes  *  *  *  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting    *    *    *    water 

*  *  *  including  the  value  of  all  franchises,  rights  ,  author- 
ity or  permission  to  construct,  maintain  or  operate  in,  under,  above, 
upon  or  through  any    *    *    *    public  places,  any  mains,  pipes, 

*  *  *  for  conducting  water.  *  *  * "  At  the  end  of  the 
subdivision  the  following  was  added :  "  A  franchise,  right,  authorily 
or  permission  specified  in  this  subdivision  shall  for  the  purpose  of 
taxation  be  known  as  a  ^  special  franchise.'  A  special  franchise  shall 
be  deemed  to  include  the  value  of  the  tangible  property  of  a  per- 
son, copartnership,  association  or  corporation  situated  in,  upon,  under 
or  above  any  street,  highway,  public  place  or  public  waters  in  con- 
nection with  the  special  franchise.  The  tangible  property  so  included 
shall  be  taxed  as  a  part  of  the  special  franchise.  No  property  of  a 
municipal  corporation  shall  be  subject  to  a  special  franchise  tax." 

The  amendatory  act  made  changes  in  other  parts  of  the  original 
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act  necessary  to  provide  for  the  asses&meDt  of  the  special  franchise 
tax,  and,  among  other  things,  added  a  section  47,  as  follows : 

^^  §  47.  Special  franchise  tax  not  to  affect  other  tax. —  The 
imposition  or  payment  of  a  special  franchise  tax  as  provided  in  this 
chapter  shall  not  relieve  any  association,  copartnership  or  corpora- 
tion from  the  payment  of  any  organization  tax  or  franchise  tax  or 
any  other  tax  otherwise  imposed  by  article  nine  of  this  chapter,  or 
by  any  other  provision  of  law ;  bnt  tangible  property  subject  to  a 
special  franchise  tax  situated  in,  upon,  under  or  above  any  street, 
highway,  public  place  or  public  waters,  as  described  in  subdivision 
three  of  section  two,  shall  not  be  taxable  except  upon  the  assessment 
made  as  herein  provided  by  the  state  board  of  tax  commiBsioners." 
It  will  be  observed  that  under  subdivision  3  of  section  2,  article  1, 
as  amended  in  1899,  a  franchise  therein  specified  was  made  real 
estate,  and  for  the  purposes  of  taxation  was  to  be  known  as  €l  special 
franchUe^  bnt  inasmuch  as  this  term  was  to  be  applied  to  such  fran- 
chise for  ike  purposes  of  taacaUon  only^  and  inasmuch  as  the  prop- 
erty of  a  municipal  corporation,  by  the  express  terms  of  the  amend- 
ment, was  not  subject  to  a  special  franchise  taXj  it  cannot  be  said 
that  its  franchise  specified  in  the  amendment  was  a  special  franchise 
at  all.  The  provision  in  the  amendment,  therefore,  that  '^  A  special 
franchise  shall  be  deemed  to  include  the  value  of  the  tangible  prop- 
erty," etc.,  and  that "  the  tangible  property  so  included  shall  be 
taxed  as  a  part  of  the  special  franchise,"  had  no  application  to 
the  franchise  of  a  municipal  corporation.  This  construction  is  con- 
firmed by  the  provision  of  section  47,  added  by  the  amendatory  act, 
that  "  The  imposition  or  payment  of  a  special  franchise  tax  *  *  * 
(shall  not  relieve  *  *  *  from  the  payment  of  any  *  *  * 
franchise  tax  *  *  *  imposed  by  article  nine, ,  *  *  *  but 
tangible  property  subject  to  a  special  franchise  tax  *  *  *  as 
described  in  subdivision  three  of  section  two  shall  not  be  taxable 
except  upon  the  assessment  made  as  herein  provided  by  the  state 
board  of  tax  commiBsioners." 

In  other  words,  the  provisions  relating  to  tangible  property  of  a 
corporation,  and  making  such  property  a  part  of  a  special  franchise, 
have  no  application  to  the  tangible  property  of  a  municipal  corpora- 
tion, because  the  term  "  special  franchise  "  was  created  solely  for  the 
purpose  of  taxation,  and  the  property  of  a  municipal  corporation 
was  expressly  exempted  from  such  taxation. 
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The  parpose  of  the  amendatory  act  was  to  provide  for  an  increafie 
of  the  area  of  taxation  so  as  to  include  property  not  theretofore  sub- 
ject to  taxation.  No  purpose  is  apparent  to  relieve  and  exempt 
from  taxation  property  theretofore  taxable.  And  as  to  tangible 
property  the  provision  was  that  when  taxable  as  a  part  of  a  special 
franchise,  it  should  only  be  taxed  upon  the  assessment  made  for  the 
purpose  of  a  special  franchise  tax.  When  not  assessable  as  a  part 
of  a  special  franchise,  it  was  to  be  assessed  as  it  had  been  before  the 
amendatory  act  was  passed.  There  having  been  in  the  amendatory 
act  no  reference  to  sections  3  and  4  of  the  original  law,  no  exprees 
modification  or  repeal  thereof,  and  the  amendatory  act  not  being 
inconsistent  with  those  sections  of  the  original  law,  the  amendatory 
act  cannot  be  held  to  have  moditied  or  repealed  these  sections  by 
implication.  {Davis  v.  Supreme  Ladge^  Knights  of  Honor,  165  If . 
Y.  159,  166,  where  the  rules  applicable  to  repeal  of  statutes  by 
implication  are  clearly  stated.) 

Prior  to  the  enactment  of  the  General  Tax  Law  of  1896,  the 
property  of  a  municipal  corporation,  situate  beyond  the  limits  of  the 
corporation,  and  held  for  dk  public  tcse,  was  exempt  from  taxation  in 
the  towns  where  it  was  located,  but  by  sections  3  and  4  of  the  Gen- 
eral Tax  Law  such  property  was  by  the  Legislature  expressly  sub- 
jected to  taxation  in  such  towns.  {City  of  Hochester  v.  Coe,  supra; 
People  ex  rel.  City  of  A  msterdam  v.  HesSj  supra,)  The  Court  of 
Appeals  in  the  Hess  case  said  this  was  in  accordance  with  natural 
justice  as  between  the  taxpayers  of  the  towns  and  the  municipality 
receiving  the  benefits  from  the  property.  We  see  no  reason  why 
we  should  struggle  to  hold  this  property  again  exempted  from  tax- 
ation by  a  law  which  does  not  make  the  intention  of  the  Legislature 
clear  to  provide  for  such  exemption. 

Our  conclusion  is  that  the  order  appealed  from  should  be  reversed, 
with  costs,  and  the  proceedings  remitted  to  the  Special  Term  of  the 
Supreme  Court  for  such  further  action  as  shall  be  necessary  to  give 
effect  to  this  decision. 

All  concurred. 

Order  appealed  from  reversed,  with  costs,  and  the  proceedings 
remitted  to  the  Special  Term  for  such  further  action  as  shall  be 
necessary  to  give  effect  to  this  decision. 
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The  People  of  the  State  of  New  Toek  ex  rel.  City  of  Roches- 
TBB,  Appellant,  V.  George  A.  De  Witt  and  Others,  as  Assessors 
of  the  Town  of  Henrietta,  Monroe  County,  New  York, 
Bespondents.* 

Municipal  corporation — dty  toater  pipes  laid  in  an  adjoining  taum  are  wiject  to 
aeaeument  for  general  tax  —  they  are  exempted  from  the  special  fra/nchiu  tax — 
pipes  and  franchise  may  be  separately  assessed —  theframhise  is  not  property  **  not 
trithin  the  corporation." 

Water  pipes  maintained  by  a  municipal  corporation  as  a  part  of  its  water  works 
located  in  a  town  outside  of  the  municipality,  which  property  was  taxable  as 
real  property  under  sections  3  and  4  of  the  Tax  Law  (Laws  of  1896,  chap.  908), 
was  not  exempted  from  taxation  by  chapter  712  of  the  Laws  of  1899,  which 
left  sections  8  and  4  of  the  original  act  unchanged,  as  the  act  of  1899,  while 
defining  a  special  franchise  in  such  wise  as  to  include  a  pipe  line  and  exempt- 
ing it  from  taxation  except  under  that  act,  specially  provides  that  **  no  prop- 
erty of  a  municipal  corporation  shall  be  subject  to  a  special  franchise  tax." 

The  pipe  line  may  be  assessed  in  the  town,  leaving  the  franchise  unassessed 
therein. 

Sernble,  that  the  franchise  or  authority  given  to  the  city  to  maintain  the  pipe  line  is 
not  taxable  in  the  town,  as  such  franchise  cannot  be  said  to  be  property  '*  not 
within  the  cori)oration  "  under  subdivision  3  of  section  4  of  the  Tax  Law  relat- 
ing to  the  exemption  from  taxation  of  the  property  of  municipal  corporations. 


Appeal  by  the  relator,  the  City  of  Rochester,  from  a  final  order 
of  the  Supreme  Court  in  a  special  proceeding  instituted  by  a  writ  of 
certiorari  to  review  and  correct  an  assessment  made  by  the  defend- 
ants, entered  in  the  oflSce  of  the  clerk  of  the  county  of  Monroe  on 
the  20th  day  of  November,  1900,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Monroe  Special  Term. 

-P.  M.  French^  for  the  appellant. 

William  F.  CogsweU^  for  the  respondents. 

Williams,  J. : 

This  appeal  involves  the  question  as  to  whether  certain  property 
of  the  city  of  Rochester,  lying  in  the  town  of  Henrietta,  outside  the 
said  city,  is  assessable  in  the  town  of  Henrietta.  The  city  in  1900 
owned  eleven  and  sixteen  one-hundredths  miles  of  pipe  line  lying 
in  the  town,  outside  of  the  city.  This  property  was  acquired  and  con- 
structed for  the  purpose  of  supplying  the  city  with  water,  under  the 

*  See  People  ex  rel,  Aubwm  v.  Duryea  (ante,  p.  488). 
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authority  of  the  several  acts  of  the  Legislature  referred  to  in  the 
petition  for  the  writ,  and  has  ever  since  been  used  for  that  purpose. 
The  property  was  assessed  in  the  town,  viz. :  five  and  fifty-eight 
one-hundredths  miles  new  pipe  line  at  $11,800  per  mile,  $65,850 ; 
five  and  fifty-eight  one-hundredths  miles  old  pipe  line  at  $3,200  per 
mile,  $17,850 ;  and  the  return  showed  that  this  assessment  was  of 
the  real  estate  of  the  city  lying  in  the  town  and  did  not  include  the 
value  of  any  franchise,  right,  authority  or  permission  to  the  city  to 
construct  or  maintain  waterworks,  mains  and  pipe  lines  for  the  pur- 
pose of  supplying  the  city  with  water.  The  respondents  claimed  this 
property  was  assessable  in  the  town  under  the  General  Tax  Law, 
while  the  appellant  claimed  that  the  property  was  tangible  property 
included  in  and  constituting  a  part  of  a  special  franchise  of  the  city 
and  was  not  subject  to  taxation  in  the  town  under  the  Greneral  Tax 
Law  as  amended  in  1899.  The  Special  Term  held  the  property  t^^o^ 
assessable  and  that  the  assessment  was  valid,  and  made  the  order 
appealed  from,  quashing  the  writ  upon  the  merits. 

The  General  Tax  Law  of  the  State  was  passed  in  1896  as  chapter 
908  of  the  laws  of  that  year.  By  article  9  of  that  law,  taxes  upon 
corporations  were  provided  for,  and  among  them  those  known  as 
franchise  taxes,  but  the  special  .franchise  tax  which  we  are  con- 
sidering here  was  added  by  chapter  712,  Laws  of  1899.  Sections 
3  and  4  of  article  1  of  the  original  act  were  left  unchanged  by  the 
amendatory  act,  and  it  was  under  these  sections  that  the  respondents 
claimed  the  right  to  assess  the  property  in  question.  So  far  as 
material  here,  these  sections  read  as  follows  : 

"  §  3.  Property  liable  to  taxation. —  All  real  property  within 
this  state,  *  *  *  is  taxable  unless  exempt  from  taxation  by 
law. 

"  §  4.  Exemption  from  taxation. —  The  following  property 
shall  be  exempt  from  taxation  :    *    *    * 

"  3.  Property  of  a  municipal  corporation  of  the  state  held  for  a 
public  use,  except  the  portion  of  such  property  not  witbin  the 
corporation." 

The  property  in  question  was  real  and  not  personal^  under  the 
definition  given  in  section  2  of  the  law,  both  before  and  after  the 
amendments  of  1899.  There  can  be  no  doubt  that  the  property  in 
question  was  assessable  in  the  town,  under  these  sections  3  and  4, 
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before  the  amendatory  act  was  passed  {Oiiy  of  Rochester  v.  Coe^  25 
App.  Div.  300 ;  aflPd.,  167  N.  T.  678 ;  People  ex  rel.  City  of  Amster- 
dam y.  Heaa^  157  id.  42),  and  the  qnestion  is  whether  the  amendments 
of  1899  so  far  affected  or  modified  these  sections  as  to  deprive  the 
town  of  the  right  to  assess  such  property,  which  it  theretofore  had. 
The  amendatory  act  inserted  in  subdivision  3,  section  2,  article  1  of 
the  original  act,  which  defined  the  terms  "  land,"  "  real  estate  "  and 
"  real  property,"  two  clauses,  each  of  which  commenced  with  the 
words,  "including  the  value  of  all  franchises."  The  1st  clause 
related  to  railroads  and  is  not  important  here.  The  2d  clause 
made  that  part  of  the  section  as  amended  read  as  follows :  "  All 
mains,  pipes  *  *  *  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting    *    *    *    water 

*  *  *  including  the  value  of  all  franchises,  rights,  authority 
or  permission  to  construct,  maintain  or  operate,  in,  under,  above, 
upon  or  through  any    *     *    *    public  places,  any  mains,  pipes, 

*  *  *  for  conducting  water  *  *  *."  At  the  end  of  the 
subdivision  the  following  was  added :  "  A  franchise,  right,  authority 
or  permission  specified  in  this  subdivision  shall  for  the  purpose  of 
taxation  be  known  as  a  ^  special  franchise.'  A  special  franchise 
shall  be  deemed  to  include  the  value  of  the  tangible  property  of  a 
person,  copartnership,  association  or  corporation  situated  in,  upon, 
under  or  above  any  street,  highway,  public  place  or  public  waters 
in  connection  with  the  special  franchise.  The  tangible  property  so 
included  shall  be  taxed  as  a  part  of  the  special  franchise.  Ko  prop- 
erty of  a  municipal  corporation  shall  be  subject  to  a  special  fran- 
chise tax." 

The  amendatory  act  made  changes  in  other  parts  of  the  original 
act  necessary  to  provide  for  the  assessment  of  the  special  franchise 
tax,  and  among  other  things  added  a  section  47,  as  follows : 

^^  §  47.  Special  franchise  tax  not  to  affect  other  tax. —  The 
imposition  or  payment  of  a  special  franchise  tax  as  provided  in  this 
chapter  shall  not  relieve  any  association,  copartnership  or  corpora- 
tion from  the  payment  of  any  organization  tax  or  franchise  tax  or 
any  other  tax  otherwise  imposed  by  article  nine  of  this  chapter,  or 
by  any  other  provision  of  law ;  but  tangible  property  subject  to  a 
special  franchise  tax  situated  in,  upon,  under  or  above  any  street, 
highway,  public  place  or  public  waters,  as  described  in  subdivision 
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three  of  section  two,  shall  not  be  taxable  except  upon  the  assessment 
made  as  herein  provided  by  the  state  board  of  tax  commissioners." 
It  will  be  observed  that  nnder  subdivision  3  of  section  2,  article  1, 
as  amended  in  1899,  a  franchise  therein  specified  was  made  real 
estate,  and  for  the  purposes  of  taxation  was  to  be  known  as  a  special 
franchise,  but  inasmuch  as  this  term  was  to  be  applied  to  such 
franchise  y<:?r  the  purposes  of  taxation  only^  and  inasmuch  as  the 
property  of  a  municipal  corporation,  by  the  express  terms  of  the 
amendment,  was  not  sv^ect  to  a  special  franchtse  tax,  it  cannot  be 
said  that  its  franchise  specified  in  the  amendment  was  a  special 
franchise  at  all.  The  provision  in  the  amendment,  therefore,  that 
^'  A  special  franchise  shall  be  deemed  to  include  the  value  of  the 
tangible  property,"  etc.,  and  that  "the  tangible  property  so  included 
shall  be  taxed  as  a  part  of  the  special  franchise,"  had  no  applica- 
tion to  the  franchise  of  a  municipal  corporation.  This  construction 
is  confirmed  by  the  provision  of  section  47,  added  by  the  amenda- 
tory act,  that  "  The  imposition  or  payment  of  a  special  franchise  tax 

*  *     *    shall  not  relieve     *     *    *    from  the  payment  of  any 

*  *  *  franchise  tax  *  *  *  imposed  by  article  nine  *  *  * 
but  tangible  property  subject  to  a  special  franchise  tax  *  *  *  as 
described  in  subdivision  three  of  section  two  shall  not  be  taxable 
except  upon  the  assessment  made  as  herein  provided  by  the  state 
board  of  tax  commissioners." 

In  other  words,  the  provisions  relating  to  tangible  property  of  a 
corporation,  and  making  such  property  a  part  of  a  special  franchise, 
have  no  application  to  the  tangible  property  of  a  municipal  corpo- 
ration, because  the  term  "  special  franchise  "  was  created  solely  for 
the  purpose  of  taxation,  and  the  property  of  a  mumcipal  corporation 
was  expressly  exempted  from  such  taxation. 

The  purpose  of  the  amendatory  act  was  to  provide  for  an  increase 
of  the  area  of  taxation  so  as  to  include  property  not  theretofore 
subject  to  taxation.  No  purpose  is  apparent  to  relieve  and  exempt 
from  taxation  property  theretofore  taxable.  And  as  to  tangible 
property  the  provision  was  that  when  taxable  as  a  part  of  a  special 
franchise,  it  should  only  be  taxed  upon  the  assessment  made  for  the 
purpose  of  a  special  franchise  tax.  When  not  assessable  as  a  part 
of  a  special  franchise,  it  was  to  be  assessed  as  it  had  been  before  the 
amendatory  act  was  passed.    There  having  been  in  the  amendatory  act 
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no  reference  to  sections  3  and  4  of  the  orginal  law,  no  express  modi- 
fication or  repeal  thereof,  and  the  amendatory  act  not  being  incon- 
sistent with  those  sections  of  the  original  law,  the  amendatory  act 
cannot  be  held  to  have  modified  or  repealed  these  sections  by  impli- 
cation. {Davis  V.  Suprefm^  Lodge^  Knights  of  Honor^  165  N.  T. 
159, 166,  where  the  rules  applicable  to  repeal  of  statutes  by  implica- 
tion are  clearly  stated.) 

Prior  to  the  enactment  of  the  Greneral  Tax  Law  of  1896  the  prop- 
erty of  a  municipal  corporation,  situate  beyond  the  limits  of  the  cor- 
poration, and  held  for  d^pvhlio  use^  was  exempt  from  taxation  in  the 
towns  where  it  was  located,  but  by  sections  3  and  4  of  the  General 
Tax  Law  such  property  was,  by  the  Legislature,  expressly  subjected 
to  taxation  in  such  towns.  {City  of  Rochester  v.  Coe^  sfwpra;  Peo- 
ple ex  reL  City  of  Amsterdam  v.  SesSj  supra.)  The  Court  of 
Appeals,  in  the  Hess  case,  said  this  was  in  accordance  with  natural 
justice  as  between  the  taxpayers  of  the  towns  and  the  municipality 
receiving  the  benefits  from  the  property.  We  see  no  reason  why  we 
should  struggle  to  hold  this  property  again  exempted  from  taxation 
by  a  law  which  does  not  make  the  intention  of  the  Legislature  clear 
to  provide  for  such  exemption. 

Very  likely  the  franchise,  right,  authority  or  permission  to  the  city 
to  construct  or  maintain  waterworks,  mains  and  pipe  Unes,  which 
was  by  the  amendatory  act  real  estate,  was  not  assessable  or  taxable 
in  the  town.  It  could  not  be  said  to  be,  in  the  language  of  section 
4,  subdivision  3,  of  the  Tax  Law,  "  not  within  the  corporation."  It 
was  a  franchise,  though  not  a  special  franchise,  but  was  within  the 
corporation,  and,  therefore,  not  the  subject  of  taxation  in  the  town. 
The  return  shows  this  franchise  was  not  assessed,  but  that  the  assess- 
ment was  only  of  the  tangible  property  lying  in  the  town.  While 
the  act  makes  the  pipe  line  and  the  franchise  both  species  of  real 
property,  we  can  see  no  objection  to  separating  them  and  assessing 
the  pipe  line  and  leaving  the  franchise  unassessed. 

Our  conclusion  is  that  the  order  appealed  from  should  be  affirmed^ 
with  costs. 

All  concurred. 

Order  affirmed,  with  costs. 

App.  Div.— Tol.  LIX.        68 
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In  the  Matter  of  the  Application  of  the  Grade  Cbossino  Com- 
MiasiONXBB  of  the  City  of  Buffalo  for  the  Appointment  of 
CommisaionerB  to  Ascertain  the  Compensation  to  be  Paid  to  the 
Owners  of  and  Parties  Interested  in  the  Lands  which  may  be 
Injnred  by  the  Change  of  the  Grade  of  Chicago  Street,  and 
Claimed  to  be  Owned  by  the  Cart  Saje  Company  and  Others. 

Grade  Crossing  Commissioners  of  the  Cmr  of  Buffalo  and 
Others,  Appellants;  The  Cary  Safe  Company  and  Others^ 
Bespondents. 

Buffalo  grade  crofting  eommmiontn — oomm%9ai<mer$  cf  appraisal  a/re  not  limUei 
in  awarding  damages  to  ike  particular  portion  of  a  parcel  qf  land  designated  by 
the  grade  eotmnissioners. 

Where  the  grade  crossiDg  commisBioners  of  the  city  of  Buffalo,  appointed  under 
chapter  846  of  the  Laws  of  1888,  as  amended  by  chapter  255  of  the  Laws  of 
1890,  determine  that  a  change  of  grade  pursuant  to  their  plans  may  injure  a 
particular  portion  of  a  single  parcel  of  land,  the  commissioners  of  appraisal 
are  not  limited  by  the  determination  of  the  grade  crossing  commissioners,  but 
may  award  damages  for  the  injury  done  to  the  entire  parcel  if  they  find  that 
it  has  been  damaged  as  an  entirety. 

Appeal  by  the  Grade  Crossing  Commissioners  of  the  city  of 
Buffalo  and  others,  from  so  much  of  an  order  of  the  Supreme  Court, 
made  at  the  Erie  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Erie  on  the  6th  day  of  June,  1900,  as  confirms 
that  portion  of  the  report  of  the  commissioners  of  appraisal 
appointed  in  the  proceeding  which  fixed  the  awards  to  the  Cary 
Safe  Company,  George  Kumsey  Howard,  mortgagee,  and  the 
American  Glucose  Company. 

Spencer  Cimtony  for  the  appellants,  the  grade  croBsing 
commissioners. 

Louis  L,  BabcocJcy  for  the  respondent,  the  American  Glucoee 
Company. 

Ncyrris  Morey  and  Edward  H.  Bosleyy  for  the  respondent, 
the  Cary  Safe  Company. 
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Laughun,  J. : 

The  plans  adopted  by  the  grade  crossing  commissioners  of  the 
city  of  Enfialo,  pursuant  to  the  provisions  of  chapter  345  of  the 
Laws  of  1888,  as  amended,  to  obviate  the  crossing  of  streets  at 
grade  by  railroads,  provide  for  carrying  Chicago  street  over  the 
tracks  of  the  New  York  Central  and  Hudson  River  Bailroad  Com- 
pany and  the  Erie  Bailroad  Company  by  a  viaduct.  Chicago  street 
runs  north  and  south,  and  a  short  distance  south  of  these  tracks 
Scott  street  runs  westerly  therefrom.  The  original  plans  provided 
that  the  southerly  approach  to  the  viaduct  should  commence  or 
reach  the  grade  of  Chicago  street  at  the  northerly  line  of  Scott 
street,  but  they  were  subsequently  amended  so  as  to  extend  this 
approach  southerly  across  Scott  street  and  fifty-five  feet  beyond, 
and  thereby  the  grade  of  Chicago  street  at  its  intersection  with 
Scott  street  was  elevated  two  and  eighty-eight  hundredths  feet. 
The  main  tracks  of  the  Lehigh  Yalley  Railroad  Company  run  along 
Scott  street  at  grade,  and  by  a  contract  between  that  company  and 
the  grade  crossing  commissioners,  which  referred  to  said  amended 
plans,  it  was  provided  that  these  tracks  should  also  cross  the 
approach  to  the  viaduct  at  grade,  and  that  the  railroad  company 
shall  change  the  grade  of  its  tracks  in  Scott  street  at  its  own  expense ; 
but  that  the  grade  crossing  commissioners  shall  change  the  grade  of 
Scott  street  outside  of  the  tracks  and  pay  all  land  damages  incident 
to  such  change  of  grade  and  do  all  the  work  within  the  line  of 
Chicago  street  necessary  to  change  the  grade  of  the  street  and 
tracks. 

The  Cary  Safe  Company  owns  the  premises  at  the  southwest  cor- 
ner of  Chicago  and  Scott  streets,  having  a  frontage  of  176  feet  on 
Chicago  street  and  828.75  on  Scott  street.  More  than  one-half  the 
area  of  this  parcel  of  land  is  covered  by  a  building  which  occupies 
the  entira  Scott  street  frontage  and  88  feet  of  the  Chicago  street 
frontage.  The  premises  are  used  as  a  whole,  constituting  a  single 
plant,  for  manufactory  and  warehouse  purposes.  The  Cary  Safe 
Company's  building  was  so  constructed  on  the  Scott  street  side  as 
to  make  it  readily  accessible  and  convenient  for  loading  and  unload- 
ing freight  from  the  building  through  large  doors  onto  and  from 
-wagons.  The  appraisal  commissioners  received,  without  objection, 
evidence  of  the  damages  sustained  by  the  safe  company  by  this 
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change  of  grade  of  Scott  street  made  by  the  city  parsaant  to  the 
contract  between  the  railroad  company  and  the  grade  crossing  com-   - 
missioners,  and  took  the  same   into  consideration  in  making  the 
award.     The  appellants  contend  that  this  was  error. 

The  American  Glucose  Company  owns  the  premises  situate  at  the 
northwest  corner  of  Chicago  and  Scott  streets,  bounded  northerly  by 
the  Hamburg  canal  and  northwesterly  by  lands  owned  by  the  New 
York  Central  and  Hudson  River  Railroad  Company.  The  dock 
tracks,  so  called,  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company  crossed  Chicago  street  near  the  north  bank  of  this 
canal  and  passed  southwesterly  over  the  canal  and  along  the  line  of 
the  glucose  company's  premises,  and  were  conveniently  connected 
by  a  switch  and  spur  with  the  warehouse  thereon.  By  a  similar 
contract,  except  as  to  the  apportionment  of  the  expense,  between 
this  railroad  company  and  the  grade  crossing  commissioners,  and 
the  plans  and  detail  drawings  therein  referred  to,  it  was  provided 
that  these  tracks  should  be  depressed  to  pass  under  the  Chicago 
street  viaduct  and  that  a  lift  bridge  should  be  constructed  at  an 
elevation  therein  prescribed  for  carrying  them  over  said  canal. 
This  necessitated  the  lowering  of  the  tracks  adjacent  to  the  glucose 
company's  premises  and  of  the  spur  track  connected  therewith,  and 
such  change  of  grade  was  provided  for  by  one  of  said  detail  draw- 
ings. The  commissioners  included  in  their  award  to  the  glucose 
company  $500  for  the  damages  caused  by  thus  rendering  its  ware- 
house less  accessible  and  convenient  for  delivering  and  receiving 
freight  to  and  from  railroad  cars.  It  was  also  contended  by  appel- 
lants that  no  award  could  be  legally  made  for  such  damages. 

By  section  12  of  the  Grade  Crossing  Act,  so  called,  as  amended  by 
chapter  255  of  the  Laws  of  1890,  the  Legislature  granted  a  small 
measure  of  justice  to  property  owners  sustaining  consequential  dam- 
ages, but  for  which,  in  most  cases,  they  would  have  had  no  remedy. 
This  statute  provides  that ''  if  the  commissioners  shall  decide  that  it 
is  necessary  for  the  purpose  of  carrying  out  any  plan  or  modifica- 
tion or  alteration  of  a  plan  adopted  by  them,  that  any  street  shall 
be  closed  or  discontinued,  or  that  the  grade  of  any  street  or  portion, 
of  any  street  or  public  ground  shall  be  changed,  and  that  any  prop- 
erty may  be  injured  thereby  for  which  the  owners  or  persons  inter- 
ested therein  are  lawfully  entitled  to  compensation     *    *    *     the 
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commiesionerB,  by  their  chairman,  may  apply  to  a  special  term 
of  the  supreme  court  for  the  appointment  of  three  commissioners 
to  ascertain  the  compensation  therefor  to  be  paid  to  the  owners  of 
or  parties  interested  in  th&  land  proposed  to  be  taken  or  which  may 
be  injured." 

The  statute  requires  the  commissioners  to  "  view  the  lands  sought 
to  be  taken  or  claimed  to  be  injured/'  and  declares  that  upon  pay- 
ment or  deposit  by  the  city  of  the  sums  awarded  as  provided  in  the 
order  confirming  the  awards,  ''  the  fee  of  the  lands  sought  to  be 
taken  shall  vest  in  the  city,  and  all  claims  for  damages  to  the  prop« 
erty  claimed  to  be  injured  shall  be  extinguished."  In  pursuance  of 
this  statute  the  grade  crossing  commissioners  decided  that  all  of  said 
property  of  the  glucose  company  and  the  entire  Scott  street  front- 
age, but  only  to  the  depth  of  fifty-five  feet  of  the  Gary  Safe  Com- 
pany's property,  "  may  be  injured  by  the  change  of  the  grade  of 
that  part  of  Chicago  street  where  it  is  carried  over  the  viaduct  pro- 
vided for  in  said  general  plan,  for  which  the  owners  or  parties  inter- 
ested therein  are  lawfully  entitled  to  compensation."  Thereupon 
the  grade  crossing  commissioners  instituted  this  proceeding.  The 
petition  shows  that  the  southerly  approach  to  the  viaduct  commences 
at  the  northerly  line  of  Scott  street,  which  is  according  to  the  origi- 
nal plans,  and  it  contains  no  reference  to  the  amended  plans  extend- 
ing the  approach  southerly  and  necessitating  the  change  of  grade  of 
Scott  street.  Section  6  of  the  Grade  Crossing  Act  (as  amd.  by  Laws 
of  1892,  chap.  353)  authorized  the  commissioners  to  alter  or  amend 
their  plans  or  the  contracts  made  with  the  railroad  companies,  and 
they  were  empowered  to  enforce  the  execntion  of  their  plans  by  the 
railroad  companies  affected  thereby.  Tinder  these  circumstances,  it 
seems  clear  to  us  that  the  damages  for  which  these  awards  were 
made  are  within  the  scope  and  intent  of  the  statute. 

The  grade  crossing  commissioners  originally  determined  that  only 
a  small  part  of  the  Cary  Safe  Company's  premises,  consisting  of 
seventy-five  feet  on  Scott  street  and  fifty  feet  on  Chicago  street, 
*'  might  be  injured,"  but  their  petition  was  subsequently  amended  so 
as  to  embrace  the  entire  Scott  street  frontage  to  the  depth,  however, 
or  frontage  on  Chicago  street  of  only  fifty-five  feet.  The  appraiser 
commissioners  in  their  report,  after  stating  that  the  award  is  made 

to  the  Cary  Safe  Company  for  the  injury  to  lands  described  in 
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the  petition,"  added,  "  And  your  petitioners  respectfully  make  fur- 
ther report  that  in  arriving  at  the  damage  to  be  awarded  to  the 
Gary  Safe  Company  for  the  injury  to  lands  described  in  the  petition 
we  have  taken  into  consideration  the  value  of  the  plant  as  a  whole, 
as  well  as  the  value  of  the  property  described  in  the  petition. 
Standing  alone,  we  do  not  consider  that  that  part  of  the  plant  of  the 
Gary  Safe  Company  left  out  of  the  petition  sustained  any  damage 
by  reason  of  the  change  of  grade  in  Chicago  or  Scott  streets,  and  in 
determining  the  above  amount  as  the  damage  to  the  property 
described  in  the  petition,  we  have  in  view  the  fact  that  it  is  part  of 
the  whole  plant  of  said  company,  and  that  such  damage  was  caused 
by  the  change  of  grade  in  Chicago  street  and  Scott  street,  and  that 
the  change  of  grade  in  Scott  street  was  necessitated  by  the  change 
of  grade  in  Chicago  street." 

It  is  argued  in  behalf  of  appellants  that  the  commissioners  of 
appraisal  were  confined  and  limited  by  the  determination  of  the 
grade  crossing  commissioners  that  only  part  of  these  premises  may 
be  injured.  It  is  contended  that  the  appraisal  commissioners  and 
court  are  bound  by  the  determination  of  the  grade  crossing  commis- 
sioners to  make  an  arbitrary  division  of  this  parcel  of  land  at  the 
point  where  the  southerly  approach  to  the  viaduct  reaches  the  grade 
of  Chicago  street  The  improvement  of  a  parcel  of  land  for  use  as 
a  whole,  and  its  utilization  thereof  in  accordance  therewith,  and  its 
adaptability  for  such  use,  cannot  be  thus  ignored  and  disregarded. 
{Matter  of  New  York,  Z.  cfe  W.  Ji.  Co.^  27  Hun,  116 ;  Matt^ 
of  Union  Elevated  R.  R.  Co.^  55  id.  163.)  The  easement  of  con- 
venient access  to  and  from  Scott  street  for  discharging  and  receiving 
freight  was  beneficial  to  the  premises  as  a  whole,  and,  the  injury 
thereto  affected  the  value  of  the  entire  parcel,  and  not  merely  the 
few  feet  adjacent  and  embracing  only  part  of  the  building.  {Bohm 
V.  Mei/ropoUta/n  Elevated  R.  Co.j  129  N.  Y.  576 ;  Newman  v.  Heir 
fopoUtam,  Elevated  R.  Co.y  116  id.  618;  Stevens  v.  New  York 
elevated  R.  R.  Co.,  130  id.  95,  101 ;  Bischoff  v.  New  York  Ele^ 
vated  R.  R.  Co.,  138  id.  257,  264.) 

We  are  of  opinion  that  when  the  grade  crossing  commissioners 
determine,  under  this  statute,  that  any  part  of  a  single  parcel  of 
land  may  be  injured  and  move  the  court  for  the  appointment  of 
commissioners,  the  court  and  commissioners  obtain  jurisdiction  to 
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do  fall  joBtice  by  maloDg  an  award  for  damages  to  the  entire  par- 
cel, if  at  least,  as  in  this  case,  it  be  damaged  as  an  entirety.  The 
statute  should  not,  in  such  case,  be  given  a  construction  which 
would  require  the  owner  to  resort  to  another  remedy,  of  doubtful 
adequacy,  for  the  damages  sustained  by  the  remainder  of  the  parcel 
in  connection  with  the  whole.  {Matter  of  Orade  Crosamg  Comr 
missioners,  6  App.  Div.  327 ;  154  N.  Y.  650.) 

The  appeals  of  the  railroad  companies  should  be  dismissed,  with 
costs  for  their  default  in  appearing,  and  the  order  appealed  from 
should  be  aiBrmed,  with  separate  bills  of  costs  to  the  respondents 
appearing  separately. 

All  concurred. 

Order  affirmed,  with  costs. 


Helen  F.  Woodbridoe,  as  Substituted  Trustee  under  the  Last  Will 
and  Testament  of  Samuel  Freeman,  Deceased,  Appellant,  v. 
Augustus  Booees,  Bespondent. 

THtit — a  pctcer  ofdispontion  by  toiU  giDen  to  a  cestui  que  trust  does  not  atUhorwe 
a  trantfer  during  Tier  life  —  a  relectse  executed  J>y  remaindermen  predudee  an 
action  by  tTie  life  cestui  que  trust  in  their  hefwlf —  effect  of  a  relecue  by  the  cestui 
que  trust — token  the  cestui  que  trust  is  eetopped  and  barred  by  laches  to  main- 
tain  an  action  agaimt  the  trustee. 

The  will  of  a  testator  gave  his  residuary  estate  to  the  executor  in  trust,  ''  to 
receive  the  rents,  profits  and  annual  avails  thereof  and  to  apply  them  to  the 
use  of  my  only  daughter,  Mrs.  Helen  Woodbridge,  wife  of  the  Rev.  John 
Woodbridge,  during  her  natural  life,  not,  however,  to  exceed  in  the  aggregate 
the  annual  sum  of  three  thousand  five  hundred  dollars;  intending  that  such 
rents,  profits  and  avails,  to  and  not  exceeding  the  aforesaid  annual  amounts  of 
three  thousand  five  hundred  dollars,  shall  be  given  and  paid  over  to  my  said 
daughter  annually  in  semi-annual  payments  as  her  own  separate  property,  to 
l)e  expended  and  used  by  her  according  to  her  own  wishes.  And,  secondly : 
On  the  decease  of  my  said  daughter  the  trust  fund  and  property  to  go  and 
belong  to  her  child  or  children,  if  more  than  one.  in  equal  parts,  the  same  in  all 
respects  as  if  she  had  been  the  absolute  owner  thereof  in  her  own  right  and 
had  died  intestate  and  unmarried;  and  in  case  my  said  daughter  shall  die  leav- 
ing no  child  or  descendant  of  any  child  her  surviving,  then  and  in  that  case  said 
trust  fund  and  property  to  go  and  belong  to  my  next  of  kin  and  heirs  at  law 
the  same  in  all  respects  as  if  I  had  died  intestate  holding  and  owning  the  same. 
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But  it  is  my  will  and  purpoee,  and  I  so  here  declare  and  direct,  that  my  said 
daughter,  if  she  so  desire,  shall  be  at  liberty  by  a  last  will  and  testament  duly 
executed  by  her,  to  give  and  bequeath  from  said  trust  fund  and  property  a 
simi  and  amount,  not  exceeding  one-half  of  such  trust  fund  and  property,  to 
whomsoever  she  may  choose  and  as*  may  choose;  and  the  above  provisions  of 
my  said  will  are  to  be  deemed  qualified  in  so  far  as  may  be  necessary  by  this 
right  and  privilege  given  and  extended  to  my  said  daughter." 

The  testator  was  survived  by  his  daughter  Helen  Woodbridge,  who,  at  the  time 
6f  his  death,  had  two  infant  children.  The  letters  testamentary  under  his  will 
were  issued  December  24,  1870,  and  the  executor  thereupon  entered  upon  the 
discharge  of  his  duties  as  executor  and  trustee.  He  made  a  full  and  complete 
inventory  of  the  estate  and  then,  with  the  oral  sanction  of  Mrs.  Helen  Wood- 
bridge,  allowed  her  husband  to  retain  the  trust  securities  and  manage  the 
trust  estate  until  June  28,  1872.  On  the  last-mentioned  date  the  trustee,  with 
the  written  authority  of  Mrs.  Helen  Woodbridge,  executed  a  power  of  attorney 
to  her  husband  authorizing  him  to  take  possession  of  the  trust  property  and  to 
use,  manage  and  control  the  same.  Mrs.  Woodbridge  also  executed  an  instru- 
ment reciting  that  she  ratified  and  approved  the  said  power  of  attorney  and 
that  her  husband  was  also  to  be  deemed  her  agent  and  attorney  in  all  matters 
and  things  to  be  done  thereunder.  The  balance  in  the  account  of  the  trustee 
was  thereupon  deposited  to  the  individual  credit  of  Mrs.  Woodbridge  and  there- 
after the  account  was  kept  in  her  name  until  December  19,  1874,  from  which 
time  it  was  kept  in  the  name  of  her  husband.  From  the  time  the  power  of 
attorney  was  executed  until  September  12,  1889,  the  business  was  conducted 
by  the  husband  of  Mrs.  Woodbridge  with  her  knowledge  and  approval.  On 
that  date  Mrs.  Woodbridge  and  her  two  children,  who  were  then  of  age, 
executed  and  delivered  to  the  trustee  a  release  from  all  liability  arising  or 
thereafter  to  arise  out  of  his  executorship  and  trusteeship.  Thereafter  Mrs. 
Woodbridge  managed  the  trust  estate  exclusively  and  the  trustee  took  no  part 
therein. 

June  9,  1894,  the  trustee  and  the  children  of  Mrs.  Woodbridge  joined  in  a  petition 
praying  that  the  trustee's  resignation  be  accepted  and  that  Mrs.  Woodbridge 
be  appointed  substituted  trustee.  The  court  made  an  order  accepting  the 
resignation  and  appointed  Mrs.  Woodbridge  substituted  trustee.  The  accounts 
of  the  trustee  were  never  judicially  settled. 

Mrs.  Woodbridge  made  no  complaint  as  to  the  manner  in  which  the  trust  estate 
had  been  administered  until  in  May,  1897,  when  she  began  an  action  as  substi- 
tuted trustee  against  the  original  trustee  to  charge  him  with  a  deficit  in  the 
trust  fund.  It  appeared  that  such  deficit  was  caused  by  the  fact  that  in  1872 
the  husband  of  Mrs.  Woodbridge,  with  her  knowledge  and  acquiescence,  used 
150,000  of  the  trust  fund  for  the  purchase  of  a  family  residence,  and  by  the  fact 
that  he  had  made  some  unprofitable  investments.  The  children  of  Mrs.  Wood- 
bridge  were  not  made  parties  to  the  suit,  and  it  did  not  appear  that  they  had 
ever  taken  any  steps  to  revoke  or  cancel  the  release  executed  by  them. 

*8ie. 
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Hdd,  that  the  power  given  to  Mrs.  Woodbridge  to  dispose  of  one-half  of  the  trust 
property  by  will  related  to  the  remainder  only  and  did  not  empower  her  to  use 
or  transfer  any  part  thereof  during  life; 

That  the  provisions  of  the  Revised  Statutes,  that  when  an  absolute  power  of  dis- 
position, not  accompanied  by  any  trust,  has  been  given  to  the  owner  of  a  par- 
-  ticular  estate  for  life  or  for  years,  such  estate  shall  be  changed  into  a  fee,  and 
where  a  general  and  beneficial  power  to  devise  the  inheritance  shall  be  given  to 
a  tenant  for  life  or  for  years,  such  tenant  shall  be  deemed  to  possess  an  absolute 
power  of  appointment,  do  not  apply  to  a  beneficiary  of  rents  and  profits  who 
is  prohibited  from  alienating  his  future  income; 

That  Mrs.  Woodbridge  could  not  maintain  the  action  for  the  benefit  of  her 
children  as  the  release  executed  by  the  latter  to  the  defendant  was  presump- 
tively binding  upon  them; 

That,  under  the  circumstances  of  this  case,  the  court  would  not  in  this  action 
undertake  to  protect  the  interests  of  the  contingent  remaindermen  (other  than 
plaintiff's  children),  but  would  leave  them  to  an  action  for  the  protection  of 
their  own  interests; 

That  the  release  executed  by  the  plaintiff  was  effectual  to  bar  any  right  of  action 
on  her  part  for  accrued  income; 

That,  having  induced  the  defendant  to  commit  the  breach  of  trust,  and  having 
acquiesced  therein  for  twenty-five  years,  Mrs.  Woodbridge  was  precluded  by 
the  doctrine  of  estoppel  and  by  laches  from  maintaining  the  action  in  order  that 
she  might  receive  her  semi-annual  income  in  the  future. 

Appeal  by  the  plaintiflE,  Helen  F.  Woodbridge,  as  substituted 
trustee  under  the  last  will  and  testament  of  Samuel  Freeman, 
deceased,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  Sara- 
toga on  the  13th  day  of  December,  1899,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Saratoga  Special  Term  dismissing 
the  complaint  upon  the  merits,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  11th  day  of  December,  1899,  granting  to 
the  defendant  an  extra  allowance. 

This  appeal  was  transferred  from  the  third  department  to  the 
fourth  department. 

This  is  a  suit  in  equity  to  obtain  an  accounting  by  defendant  as 
trustee  under  the  will  of  Samuel  Freeman,  deceased.  The  will  was 
executed  on  the  lYth  day  of  May,  1870,  and,  after  bequeathing  cer- 
tain legacies  and  annuities,  it  provided  as  follows :  '^  All  the  rest, 
residue  and  remainder  of  my  property,  estate  and  effects  of  every 
name,  nature  and  description  and  wheresoever  situated  I  do  give  and 
devise  to  the  executor  hereof  and  hereinafter  named  and  to  his  suo- 
App.  Div.— Yol.  LIX,        64 
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cessor  in  trnet,  however,  and  to  and  for  the  following  uses  and  pur- 
poses, to  wit :  To  receive  the  rents,  profits  and  annual  avails  thereof 
and  to  apply  them  to  the  use  of  my  only  daughter,  Mrs.  Helen 
Woodbridge,  wife  of  the  Rev.  John  Woodbridge,  during  her  natural 
life,  not,  however,  to  exceed  in  the  aggregate  the  annual  sum  of 
three  thousand  five  hundred  dollars;  intending  that  such  rents, 
profits  and  avails  to  and  not  exceeding  the  aforesaid  annual  amounts 
of  three  thousand  five  hundred  dollars  shall  be  given  and  paid 
over  to  mj  said  daughter  annually  in  semi-annual  payments  as  her 
own  separate  property,  to  be  expended  and  used  by  her  according 
to  her  own  wishes.  And,  secondly:  On  the  decease  of  my  said 
daughter  the  trust  fund  and  property  to  go  and  belong  to  her  child 
or  children,  if  more  than  one,  in  equal  parts,  the  same  in  all  respects 
as  if  she  had  been  the  absolute  owner  thereof  in  her  own  right  and 
had  died  intestate  and  unmarried ;  and  in  case  my  said  daughter 
shall  die  leaving  no  child  or  descendant  of  any  child  her  surviving, 
then  and  in  that  case  said  trust  fund  and  property  to  go  and  belong 
to  my  next  of  kin  and  heirs  at  law  the  same  in  all  respects  as  if  I  had 
died  intestate  holding  and  owning  the  same.  Eut  it  is  my  will  and 
purpose,  and  I  so  here  declare  and  direct,  that  my  said  daughter,  if 
she  so  desire,  shall  be  at  liberty  by  a  last  will  and  testament  duly 
executed  by  her,  to  give  and  bequeath  from  said  trust  fund  and 
property  a  sum  and  amount,  not  exceeding  one-half  of  such  trust 
fund  and  property,  to  whomsoever  she  may  choose  and  as*  may 
choose ;  and  the  above  provisions  of  my  said  will  are  to  be  deemed 
qualified  in  so  far  as  may  be  necessary  by  this  right  and  privilege 
given  and  extended  to  my  said  daughter."  The  will  then  appointed 
defendant  executor  and  trustee  on  condition  that  he  should  accept 
the  trust  at  an  annual  compensation  of  $500,  without  further  charge 
for  services,  commissions  or  expenses;  and,  in  the  event  of  his 
declining  to  accept,  or  in  case  of  his  decease  or  inability  to  act  for 
any  reason,  it  provided  for  the  appointment  of  an  executor  or  trus- 
tee by  the  Supreme  Court  or  a  justice  thereof,  who  should  fix  and 
approve  the  security  to  be  given  on  such  appointment.  The  trus- 
tee was  expressly  authorized  in  his  discretion,  with  the  consent  in 
writing  of  testator's  daughter,  to  sell  and  convey  the  real  property 
held  by  him  in  trust  or  any  part  thereof.    The  testator  died  on  the 
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19th  day  of  December,  1870.     His  will  was  admitted  to  probate  on 
the  24th  day  of  December,  1870,  and  letters  testamentary  were  on 
that  day  issued  to  defendant,  who  thereupon  entered  upon  the  dis- 
charge of  his  duties  as  executor  and  trustee.     The  trust  estate  under 
the  residuary  clause  of  the  will  hereinbefore  quoted  consisted  of 
real  property,  not  exceeding  $10,000  in  value,  and  personal  property 
of  the  value  of  about  $100,000.     The  daughter  of  testator  survived 
him.     She  was  his  only  child  and  at  that  time  had  two  infant  chil- 
dren. Freeman,  born  June  2,  1866,  and  Helen  F.,  born  December 
17,  1867,  both  of  whom  are  still  living  and  they  are  her  only  issue. 
Testator's  said  granddaughter,  Helen  F.  Woodbridge,  subsequently 
married  and  has  one  child  born  after  the  commencement  of  this 
action.    Plaintiff  married  the  Eev.  Dr.  John  Woodbridge  in  1861. 
The  testator  resided  at  the  village  of  Saratoga  Springs,  and  at  the  time 
of  his  death  plaintiff's  husband  was  a  minister  of  the  Presbyterian 
church  at  that  place.     An  order  of  reference  was  granted,  on  the 
application  of  both  parties,  "  to  hear  the  evidence  on  the  accounting 
herein  which  may  be  produced  by  either  party,  and  to  report  the 
same  to  this  court  with  his  findings  and  opinion  thereon."     The 
referee  reported  findings  of  fact  together  with  his  opinion  thereon, 
recommending  the  dismissal  of  the  complaint.     On  a  motion  to  con- 
firm the  report  the  court  made  findings  of  fact  and  conclusions  of 
law.     Both  the  referee  and  court  found  that  defendant,  after  letters 
testamentary  were  issued  to  him,  made  and  filed  a  full  and  complete 
inventory  of  the  estate  with  the  surrogate,  and  then  allowed  plain- 
tiff's husband  to  retain  the  securities  and  manage  the  estate,  und^r 
her  sanction  by  oral  authority,  until  June  28,  1872,  during  which 
time  plaintiff  received  from  defendant  her  income  for  one  year  and 
all  the  debts  and  specific  legacies  were  paid.     On  the  last-named 
date  a  formal  power  of  attorney  under  seal  was  executed  by  defend- 
ant to  plaintiff's  husband,  constituting  the  latter  the  true  and  lawful 
agent  and  attorney  of  the  former  as  executor  and  trustee  to  take 
possession  of  all  the  trust  property  and  to  use,  manage  and  control 
the  same,  to  collect  all  moneys  due,  to  settle  and  adjust  claimS|  and 
to  do  and  perform  all  things  necessary  in  that  regard  as  folly  as 
dexendant  might  or  could  do  if  personally  present,  and  giving  unto 
plaintiff's  husband  full  power  of  substitution  and  revocation,  and 
ratifying  and  confirming  all  that  he  might  lawfully  do  or  cause  to 
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be  done,  and  reciting  that  such  power  of  attorney  was  given  and 
executed  with  the  sanction,  ratification  and  approval  of  plaintiff,  and 
that  her  husband  was  to  be  deemed  her  agent  and  attorney  in  all 
matters  and  things  done  and  to  be  done  and  performed  thereunder, 
and  reference  was  therein  made  to  plaintiffs  written  sanction  and 
authority  to  that  effect  thereunder  written.  Following  the  power 
of  attorney  was  a  writing  executed  under  the  hand  and  seal  of  plain- 
tiff in  the  presence  of  a  witness,  reciting  that  she  ratified  and 
approved  the  appointment  of  her  husband  made  by  said  power  of 
attoniey,  and  that  he  was  also  to  be  deemed  her  agent  and  attorney 
in  all  matters  and  things  done  and  to  be  done  and  performed  there- 
under.  Down  to  that  time  defendant  had  deposited  all  trust  funds 
to  his  account  as  trustee  in  a  local  bank,  and  on  that  day  such 
account  was  closed  and  the  balance  to  his  credit  as  such  trustee  was 
deposited  to  the  individual  credit  of  plaintiff,  and  thereafter  the 
account  was  kept  in  her  name  until  December  19, 1874,  from  which 
time  down  to  the  appointment  of  plaintiff  as  trustee  the  account 
was  kept  in  the  name  of  her  husband.  The  referee  and  couii;  also 
found  that  from  the  time  of  the  execution  of  said  power  of  attorney 
the  business  of  the  estate  was  conducted  by  plaintiff's  husband,  under 
and  pursuant  to  said  authority  with  her  knowledge  and  approval, 
until  the  12th  day  of  September,  1880,  on  which  day  plaintiff  and 
her  two  children,  then  of  age,  executed  and  delivered  to  defendant 
a  release  under  seal,  signed  in  the  presence  of  a  subscribing  witness 
who  proved  its  execution,  as  follows :  "  Whereas  —  In  and  by  the 
last  will  and  testament  of  Doct.  Samuel  Freeman,  deceased,  admitted 
to  probate  in  Saratoga  county,  N.  Y.,  Augustus  Bockes  was  named  as 
executor  and  trustee,  and  letters  testamentary  issued  to  him  thereon. 

"  And  whereas  —  The  Rev.  John  Woodbridge,  son-in-law  of  said 
deceased,  took  the  agency  of  the  estate  of  said  deceased,  under  said 
executor  and  trustee,  and  has  had  the  entire  conduct  and  manage- 
ment thereof,  both  real  and  personal,  by  and  with  the  consent  and 
approval  of  the  undersigned,  which  conduct,  management,  consent 
and  approval  is  hereby  in  all  respects  ratified  and  confirmed  by  us 
and  each  of  us  respectively ;  said  Bockes  having  never  taken,  or  in 
fact  received  anything  whatever  from  or  belonging  to  said  estate, 
or  from  its  said  conduct  and  management. 

"  And  whereas  —  said  Bockes  has  made  disposition  by  formal  trans- 
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fer  pursuant  to,  and  in  accordance  with  our,  and  each  of  our,  request 
and  direction,  with  all  which,  we  the  undersigned,  declare  ourselves 
satisfied  and  hereby  ratify  and  confirm  the  same  in  all  respects. 

"  Now,  therefore  —  In  consideration  of  the  premises,  and  for  value 
received,  we  and  each  of  us,  hereby  release,  acquit  and  discharge  said 
Bockes  from  any  and  all  claim,  demand  and  liability  by  reason  of  said 
executorship  and  trusteeship,  growing  or  hereafter  to  grow,  arise  or 
to  be  made  upon  or  against  him,  because  of  the  same,  or  of  the  issuing 
to  him  of  said  letters  testamentary,  or  of  his  formal  or  other  accept- 
ance of  the  same ;  and  do  hereby  covenant  and  agree  to  save  him 
harmless  and  indemnified  from  and  against  any  and  all  claim,  demand 
and  liability  aforesaid,  of  every  name,  nature  and  description  whatso- 
ever, by  whomsoever  made  or  asserted." 

Concurrently  with  the  execution  of  this  release,  defendant  as 

trustee  and  plaintiff  individually  joined  in  the  execution  of  a  deed 

conveying  all  the  real  estate  included  in  the  trust  or  acquired  with 

trust  funds  to  plaintiff's  said  children,  who  subsequently,  and  on  May 

16,  1890,  conveyed  the  same  to  plaintiff  individually,  and  defendant 

as  such  trustee  assigned  to  plaintiff  individually  several  long  term 

leases  and  a  large  amount  of  bank  stock,  the  only  personal  property 

requiring  a  formal  assignment.     Plaintiff  subsequently  surrendered 

this  stock  to  the  bank  and  obtained  a  new  certificate  in  her  name 

individually  therefor.     The  court  and  referee  also  found  that  this 

release  and  said  power  of  attorney  were  executed  voluntarily  and 

freely  with  full  knowledge  of  all  the  facts  and  without  fraud,  actual 

or  constructive,  or  misrepresentation  on  the  part  of  the  defendant ; 

that  plaintiff,  or  her  husband  as  her  agent  and  attorney,  had  had 

possession  and  control  of  the  personal  property  of  the  estate  virtually 

since  testator's  death,  and  actually  since  the  execution  of  said  power 

of  attorney ;  that  defendant  had  satisfactorily  shown  that,  at  the  time 

of  the  trial,  there  was  no  portion  of  the  estate,  real  or  personal,  in 

his  hands  or  in  the  hands  of  plaintiff's  husband,  but  that  the  whole 

thereof  now  remaining  was  in  the  hands  of  plaintiff ;  that  defendant 

has  not  at  any  tij^e  taken,  accepted  or  retained  to  his  own  use  any 

property,  funds  or  money  belonging  to  the  estate ;  that  since  said 

12th  day  of  September,  1889,  plaintiff  has  managed  the  trust  estate 

exclusively  and  defendant  has  taken  no  part  therein ;  that  all  of 

the  papers  relating  to  the  trust  have  been  in  the  hands  of  plaintiff 
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or  her  husband  since  1872,  and  in  her  possession  exclusively  since 
her  appointment  as  trustee ;  that  defendant  has  accounted  for  the 
property  of  said  estate  as  well  ad  the  nature  of  the  case  will  admit ; 
that  plaintiff  is  now  vested  with  the  title  to  all  property  and 
effects  of  said  estate  and  has  possession  and  control  thereof ;  that 
in  1872  plaintiffs  husband,  with  her  knowledge,  acquiescence  and 
approval,  used  $50,000  of  the  trust  funds  in  the  purchase  of  a  tract 
of  twenty-six  acres  of  land  within  the  corporation  limits  of  New 
Brunswick,  N.  J.,  as  a  family  residence,  and  that  plaintiff  and  her 
husband  and  children,  and  his  children  by  a  former  marriage,  have 
ever  since  and  until  within  the  last  three  years  resided  upon  said 
premises,  living  in  extra,vagant  style  and  in  excess  of  the  income 
from  said  trust  property,  and  that  in  this  manner  plaintiff  has  largely 
overdrawn  her  annuity  of  $3,500  per  annum,  and  there  is  nothing 
due  or  owing  from  defendant  or  from  the  trust  estate  to  her  on 
account  thereof ;  that  the  title  to  said  New  Brunswick  property  was 
originally  taken  in  the  name  of  plaintiff  and  her  husband  as  joint 
tenants,  but  her  husband  subsequently  deeded  his  interest  therein 
tc  her  and  the  legal  title  is  now  in  her  name,  and  she,  with  part 
of  her  family,  still  resides  on  said  premises ;  that  if  there  has 
been  any  waste  or  misappropriation  of  the  trust  funds  it  has  been 
caused,  permitted  and  sanctioned  by  plaintiff  in  her  own  use 
and  enjoyment  thereof ;  that  if  any  deficit  exists  in  the  funds  of 
said  estate  the  same  has  been  caused  and  brought  about  by  plain- 
tiff or  by  and  through  her  acquiescence,  approval  and  participation, 
and  is  principally  represented  by  said  indebtedness  of  $50,000  and 
interest  thereon,  owing  by  her  to  the  estate  for  the  trust  funds  used 
in  the  New  Brunswick  purchase ;  that  if  plaintiff  would  account 
and  pay  over  to  the  estate  the  funds  which  she  has  appropriated  or 
participated  in  appropriating  to  her  own  use,  and  her  indebtedness 
to  said  estate  on  account  of  said  New  Brunswick  purchase,  this 
would  fully  meet  and  answer  any  and  all  alleged  deficit  or  devasta- 
vit charged  or  claimed  to  exist  herein.  By  a  will  executed  Novem- 
ber 20,  1871,  she  gave  l:o  her  husband  her  separate  estate  and  the 
income  for  his  life  of  that  part  of  the  trust  estate  which  she  was 
authorized  to  bequeath  and  devise,  and  on  the  18th  day  of  Novem- 
ber, 1872,  by  a  codicil,  she  provided  for  payment  of  the  indebted- 
ness of  herself  and  husband  to  the  estate,  on  account  of  the  New 


WOODBRIDGE  v.  BOCKES.  511 

App.  Div.]  Fourth  Depabthbnt,  March  Turk,  1901.- 

Jersey  purchase,  out  of  the  principal  of  said  part  of  the  trust  prop- 
erty, and  for  the  payment  of  his  indebtedness  thereto  for  moneys, 
funds  or  property  received  as  agent  of  the  trustee  or  otherwise,  out 
of  the  income  of  said  part  of  the  trust  property. 

It  clearly  appears  that  at  least  since  1872  defendant  did  not  take 
any  active  part  in  the  management  of  the  estate,  and  that  he  merely 
signed  such  papers  as  were  necessary  to  carry  into  effect  tlie  con- 
tracts made  by  the  plaintiffs  husband.     On  the  9th  day  of  June, 
1894,  plaintiffs  children  and  defendant  joined  in  a  petition  to  the 
Supreme  Court  showing  that  the  latter  had  entered  upon  his  duties 
as  executor  and  trustee,  and  had  so  continued  without  having  been 
removed  or  having  resigned,  and  praying  that  his  resignation  be 
accepted,  and  plaintifiPs  son  and  daughter  therein  prayed  that  their 
mother  be  designated  as  substituted  trustee.     The  court  made  an 
order  accepting  the  resignation  and  appointing  plaintiff,  without 
requiring  her  to  give  security.     The  order,  which  was  drafted  on 
the  assumption  that  defendant  had  joined  in  the  prayer  for  such 
appointment  as  well  as  for  his  resignation,  directed  defendant  '^  to 
transfer  and  deliver  over  the  property  in  his  hands  belonging  to  said 
trust ''  to  plaintiff  as  his  successor.    These  papers  were  prepared  and 
the  proceeding  was  conducted  by  plaintiff's  attorneys.     The  petition 
did  not  set  forth  that  the  management  and  control  of  the  property 
had  been  thus  left  to  plaintiff's  husband,  and  the  order  is  silent  on 
the  question  as  to  whether  an  accounting  was  necessary  or  required. 
It  is  conceded  that  defendant  never  accounted  as  executor  or  trustee, 
and  that  his  accounts  as  such  were  never  judicially  passed  upon 
by  either  court.    Plaintiff  never  made  any  demand  on  defendant  for 
the  payment  of  her  annuity,  and  never  complained  of  his  turning 
over  the  management  of  the  estate  to  her  husband,  or  in  any  manner 
attempted  to  revoke  the  power  of  attorney  or  repudiate  the  release 
or  transfer  of  property  to  her  until  May  3, 1897,  when,  after  having 
separated  from  her  husband,  she  served  a  written  demand  for  the 
delivery  of  the  trust  property  to  her  and  commenced  this  action  a 
-week  later.     It  does  not  appear  that  plaintiff's  children  have  taken 
any  steps  to  revoke  or  cancel  the  release  executed  by  them,  and  they 
are  not  parties  to  this  suit.    In  addition  to  the  loss  of  income  owing 
to  the  New  Jersey  purchase,  the  evidence  indicates  that  by  loans  and 
investments  made  by  plaintiff's  husband  the  estate  has  sustained  a 
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loss  of  a  few  thousand  dollars,  the  exact  amount  not  having  been 
definitely  shown  or  found.  Defendant  never  saw  or  communicated 
personally  with  plaintiff,  or  had  any  direct  communication  from  her 
concerning  the  management  of  the  estate,  or  any  of  the  matters  in 
controversy.  It  appears  that  all  the  documents  executed  by  them 
or  either  of  them  were  presented  by  plaintiff's  husband.  The  plain- 
tiff says  that  he  told  her  that  the  power  of  attorney  was  a  paper 
authorizing  him  to  draw  her  income,  and  as  to  the  will  she  says  that 
she  was  seriously  ill  at  the  time  of  its  execution,  and  her  husband 
stated  that  he  desired  its  execution  as  there  might  be  some  loss  to  the 
estate  from  investments,  and  he  thought  the  defendant  ought  not  to 
be  responsible.  As  to  the  other  papers,  plaintiff  and  her  children 
testified  that  her  husband  on  presenting  them  for  execution  said  that 
they  related  to  the  estate  and  that  defendant  wanted  them  executed, 
and  that  they,  having  implicit  confidence  in  the  husband  and  father, 
always  signed  without  reading  or  knowing  the  contents.  While 
admitting  knowledge  that  plaintiff's  husband  was  managing  the 
estate  very  largely,  they  testified  that  they  supposed  it  was  under  the 
defendant's  advice  as  to  all  things  and  as  his  agent.  Their  testimony 
in  this  regard,  while  not  expressly  controverted  by  plaintiff's  hus- 
band or  by  any  witness,  is  satisfactorily  controverted  by  the  docu- 
ments  themselves  and  the  history  of  the  manner  in  which  the  family 
lived.  Some  months  prior  to  the  commencement  of  this  action 
plaintiff  employed  attorneys  and  executed  a  deed  to  defendant  as 
trustee  of  all  the  trust  realty  held  by  her,  but  there  was  no  satisfac- 
tory evidence  of  a  tender  of  delivery  of  such  deed  to  defendant,  or 
of  a  transfer  or  tender  of  deUvery  of  the  personal  property.  The 
findings  of  fact  by  the  court,  so  far  as  material,  are  amply  sustained 
by  the  evidence. 

The  Special  Term  decided  (1)  that  plaintiff  holds  charged  with 
the  trust  all  trust  property  and  property  purchased  with  trust  funds ; 

(2)  that  she  must  account  for  all  funds  taken  by  her  authority  or 
with  her  sanction  and  approval  before  she  can  maintain  this  action ; 

(3)  that  the  release  was  binding  on  plaintiff  and  her  children,  and  is 
a  bar  to  this  action  i  (4)  that  defendant  held  the  life  estate  in  trust, 
and  his  relation  to  plaintiff's  children  and  testator's  next  of  kin  is 
that  of  life  tenant  and  remaindermen,  not  trustee  and  cestui  giie 
trust  /  (5)  that  as  plaintiff  has  received  more  than  her  income  can 
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possibly  amount  to  and  is  indebted  to  the  estate,  she,  representing 
hei*8elf ,  has  no  cause  of  action ;  (6)  that  as  plaintiff  is  not  trustee  for 
the  remaindermen  or  charged  with  any  active  duty  in  their  behalf 
and  no  cause  of  action  in  their  favor  could  exist  until  her  death,  she 
<sonld  not,  even  if  there  had  been  no  release,  maintain  the  action  for 
their  benefit,  and  for  like  reason  she  cannot  maintain  it  for  the  con* 
tingent  remaindermen,  and  (7)  that  the  complaint  should  be  dis- 
missed upon  the  merits,  with  costs. 

One  justice  of  the  Appellate  Division  in  the  third  department 
was  disqualified,  and  the  majority  of  the  others  being  unable  to  con- 
cur in  a  decision,  the  appeal  was  transferred  here. 

Appleton  D.  Palmer^  for  the  appellant. 

John  Z.  Senning,  for  the  respondent. 

Lauohlin,  J. : 

The  appointment  of  plaintiff  as  sole  trustee  was  incompatible  with 
her  position  as  oestid  que  trust,  {Loaey  v.  Stamley^  147  K".  T. 
■560,  568.)  She  was  and  is  individually  liable  to  the  estate  for  funds 
and  property  had  and  received  to  her  own  use  and  probably  for 
unwarranted  investments  made  by  herself  and  her  husband.  {Earle 
v.  EarU,  93  N.  T.  104 ;  Perry  v.  Foat&r,  62  How.  Pr.  228,  232 ; 
Booth  V.  Booths  1  Beav.  125 ;  G hiUmgworth  v.  Gha/mherSy  L,  R. 
[1896],  1  Ch.  Div.  685,  707.)  It  appears  to  us,  therefore,  that  the 
sole  beneficiary  of  the  express  trust  should  not  have  been  made  the 
trustee  and  given  possession  of  the  trust  funds  and  property ;  but  she 
having  been  appointed  on  the  application  of  the  remaindermen  and 
defendant,  and  he  having  been  directed  to  deliver  over  to  her  the 
trust  funds  and  property,  he  cannot  question  the  validity  of  her 
appointment  on  this  ground,  nor  may  it  be  questioned  collaterally. 
i^First  National  Bamk  v.  NaUonal  Broadway  Bamk^  156  N.  T. 
459,  472 ;  People  ex  rd.  CoUins  v.  Donoh/uSj  70  Hun,  317,  324 ; 
Mvlry  V.  Mulry^  89  id.  531.) 

It  wiU  be  important  to  have  in  mind,  in  proceeding  to  a  con- 
sideration of  the  many  difficult  points  of  law  presented  by  this 
appeal,  the  exact  interest  of  the  several  parties  in  this  estate.  The 
plaintiff  has  no  legal  estate.  She  is  merely  the  cestui  que  trust  of  her 
trustee  and  entitled  to  receive  during  life  from  the  trustee  semi- 
annually the  income,  rents  and  profits,  not  exceeding  $3,600  per 
App.  Div.— Vol.  LIX.        65 
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annum.    {Stevens  v.  Melcher^  152  N.  T.  551,  567.)    The   trust 
estate  is  vested  in  the  trustee,  not  absolutely,  but  for  the  purpose  of 
the  trust  and  with  the  remainder  over  to  plaintiff's  two  children^ 
whose  vested  future  estate  is  subject  to  be  divested  by  their  death 
prior  to  that  of  their  mother,  in  which  case  it  will  go  to  their 
children,  if  any,  and  otherwise  to  testator's  next  of  kin.    {Matter 
of  Brown,   154  N.   T.   313 ;    CampbeU  v.   Stokee,  142  id.   30.) 
The  power  to  dispose  of  one-half  of   the  trust  property  by  will 
relates  to  the  remainder  only,  and  it  does  not  vest  a  moiety  in  the 
cestvA  que  trust  or  empower  her  to  use  or  transfer  any  part  of  the 
corpus  during  life.     The  provisions  of  the  Bevised  Statutes  that 
where  an  absolute  power  of  disposition,  not  accompanied  by  any 
trust,  is  given  to  the  owner  of  a  particular  estate  for  life  or  for 
years,  such  estate  shall  be  changed  into  a  fee,  and  that  where  a  gen- 
eral and  beneficial  power  to  devise  the  inheritance  shall  be  given  to 
a  tenant  for  life  or  for  years,^  such  tenant  shall  be  deemed  to  possess 
an  absolute  power  of  disposition,  do  not  apply  to  a  beneficiary  of 
rents  and  profits  who,  by  section  63  of  title  2  of  chapter  1  of  part  2 
of  the  Bevised  Statutes  providing  that  "  no  person  beneficially  inter- 
ested in  a  trust  for  the  receipt  of  the  rents  and  profits  of  lands  can 
assign  or  in  any  manner  dispose  of  such  interest,  but  the  rights  and 
interest  of  every  person  for  whose  benefit  a  trust  for  the  payment 
of  a  sum  in  gross  is  created  are  assignable  "  is  precluded  from  alien- 
ating his  future  income.     (1  B.  S.  730,  732,  733,  pt  2,  chap.  1, 
tit.  2,  §§  81,  84 ;  Hwnie  v.  RandaU,  141  N.  T.  499,  605 ;  Crooh; 
V.  County  of  Kings,  97  id.  435 ;  Genet  v.  HvaU,  113  id.  169, 170; 
Chitting  V.  Cutting,  86  id.  522  ;  Livingston  v.  Murray,  68  id.  491, 
492.)    It  was  the  express  duty  of  defendant  to  the  beneficiary  to- 
preserve  the  corpus  of  the  estate  and   by  judicious  investments 
thereof  produce  an  income,  if  practicable,  equal   to  her  annuity ; 
and,  although  he  was  not  an  express  trustee  for  the  remainder- 
men, the   law  implies  a  trust  in   their   favor  making  it   incum- 
bent upon  him  to    preserve  the   principal   and   surplus   income, 
and  account  to  them  therefor  at  the  expiration  of  the  trust    (Pom^ 
Eq.  Juris.  [2d  ed.]  §§  1065, 1066,  1067 ;  Chapl.  Express  Truste  & 
Powers,  §§  237-246 ;  Stevens  v.  Meicher,  152  N.  Y.  551,  567  ; 
Cochrane  v.  Schdl,  140  id.  516,  527 ;  GUmom  v.  Heddington,  24 
id.  9;  Sherman  v.  Parish,  53  id.  484,  493.)    Here  the  trust  is 
expressed  in  the  will.     The  statute  relating  to  the  powers  and 
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duties  of  a  tmstee  of  an  express  trust  provides  that  '^  Where  the 
trust  shall  be  expressed  in  the  instrument  creating  the  estate,  every 
sale,  conyeyance  or  other  act  of  the  trustees,  in  contravention  of  the 
trust,  shall  be  absolutely  void."  (1  B.  S.  730,  pt.  2,  chap.  1,  tit.  2,  art. 
2,  §  65.)  As  against  this  plaintiff  individually  and  her  children  upon 
the  facts  stated  the  equities  are  all  with  defendant.  While,  although 
acting  in  entire  good  faith,  he  was  guilty  of  a  breach  of  trust  in 
thus  transferring  the  custody  and  management  of  the  trust  funds  to 
pkintifiPs  husband,  it  was  intended  for  her  benefit  and  that  of  her 
children,  the  presumptive  remaindermen,  whom  she  was  bringing 
up,  to  afford  a  more  full  and  complete  enjoyment  of  the  property  by 
the  family  and  to  save  the  estate  the  annual  expense  of  $500  for 
commissions  to  defendant.  Presumably  there  would  have  been  no 
breach  of  trust  on  the  part  of  defendant  had  not  plaintiff,  as  an 
inducement,  expressly  acquiesced  in  the  power  of  attorney  and  con- 
stituted her  husband  her  agent  as  well.  It  was  doubtless  known  to 
all  originally  that  the  arrangement  would  not  be  binding  on  the 
remaindermen.  The  purpose  of  the  codicil  to  plaintiff's  will  was  to 
protect  defendant  against  the  claims  of  the  remaindermen.  The 
plaintiff,  hei*  husband  and  defendant  all  took  chances  in  this  regard, 
tmdoubtedly  believing,  expecting  and  trusting  that  the  remainder- 
men —  the  children  who  would  naturally  participate  in  the  benefits  of 
the  breach  of  trust  by  enjoying  greater  home  comforts,  better  social 
advantages  and  a  more  liberal  education  —  upon  coming  of  age 
would  ratify  their  acts  as  has  been  done  by  the  release  executed  to 
defendant.  The  principal  breaches  of  the  trust  occurred,  and  a 
cause  of  action  in  favor  of  plaintiff  individually,  if  she  had  one,  act- 
ually accrued  twenty-five  years  before  the  commencement  of  this 
action.  {MiUer  v.  Parkkurst,  9  N.  T.  St.  Kepr.  759,  764,  765.) 
The  plaintiff  at  least  has  been  fully  aware  during  this  whole  period 
of  all  the  material  facts.  She  not  only  originally  induced  defend- 
ant's parting  with  that  part  of  the  trust  property  concerning  which 
a  deyastavit  is  alleged,  but  seventeen  years  later  she  formally  released 
Mm  from  all  liability  in  consequence  of  such  breach  of  trust,  and 
for  eight  years  thereafter  she  had  the  exclusive  possession  of  all  the 
remaining  trust  funds  and  the  title  thereto  and  to  the  real  property 
as  well,  and  she  consented  to  his  resigning  without  accounting.  It 
not  until  after  she  had  been  trustee  for  three  years,  and  until 
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more  than  twenty-live  years  bad  elapsed  since  the  substantial  breach 
of  the  trust  took  place  with  her  consent,  and  until  defendant  was 
manifestly  unable  to  intelligently  account,  having  turned  the  papers 
and  vouchers,  part  of  which  have  been  lost,  over  to  her  husband, 
who  in  tarn  deUvered  them  to  her,  and  until  defendant  had  lost  idl 
remedies  against  her  husband  and  his  transferees  for  redress  in  a 
restoration  of  the  property,  that  she  first  complained  to  defendant  and 
now  asks  a  court  of  equity  to  require  defendant,  under  pain  of 
punishment  for  contempt,  to  account  to  her  for  the  property,  which 
he,  while  keeping  it  safely  a  quarter  of  a  century  ago,  was  induced 
by  her  to  deliver  to  her  husband,  and  of  which  she  and  her  husband 
and  family  have  had  the  exclusive  use  and  enjoyment  since.  The 
rule  holding  trustees  to  a  strict  accountability  for  the  due  and  full 
execution  of  their  trusts  must  not  be  relaxed.  But  if  plaintifi  were 
awarded  the  relief  prayed  for  that  would  be  permitting  her  to  per- 
petrate a  fraud  on  defendant,  to  take  advantage  of  her  own  wrong, 
and  a  violation  of  the  maxim  volenti  non  fit  injuria.  It  must  be 
borne  in  mind  that  this  is  a  suit  in  equity  where  the  hard,  harsh  ral(» 
of  law  are  not  rigidly  enforced  and  the  court  need  not  make  an  unjust 
decree.  {Bruen  v.  Hone^  2  Barb.  586,  587 ;  Stevens  v.  Mdcher,  152 
if.  T.  551,  564,  574,  575,  582,  583.)  It  was  competent  for  the  pre- 
sumptive remaindermen  to  release  defendant,  and  while  they  are  not 
parties  to  the  suit  and  will  not  be  bound  by  the  decision,  the  release  is 
presumptively  binding  upon  them.  {Matter  of  Brennan^  21  App. 
Div.  236,  240.)  There  is,  therefore,  no  propriety  in  requiring 
defendant  to  restore  the  trust  estate  for  them,  because,  for  the  par- 
poses  of  this  case,  at  least,  it  appears  that  they  have  released  him. 

The  probabilities  are  that  her  children,  the  remaindermen  who 
have  released  defendant,  will  survive  plaintifi  and  be  the  only  par- 
ties interested  in  the  remainder.  However,  there  being  a  possi- 
bility that  their  children  or  testator's  next  of  kin,  the  contingent 
remaindermen,  may  take,  the  question  arises,  should,  under  the 
oxtraordiBary  circumstances  of  this  case,  the  court  compel  a  resto- 
ration of  the  fund  for  that  contingency  ?  Assuming,  without  decid- 
ing the  question,  that  the  trustee  may  maintain  a  suit  for  devas- 
tavit for  the  benefit  of  remaindermen,  we  think  that  as  to  these 
contingent  remaindermen,  in  view  of  the  great  hardship  and  injus- 
tice that  would  result  to  defendant,  and  considering  also  that  plain- 
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tiff  if  not  wholly  liable  is  jointly  liable  with  defendant  to  such 
remaindermen,  it  is  proper  for  the  court  to  withhold  such  relief  and 
to  leave  it  to  such  contingent  remaindermen,  should  they  ever  take  a 
vested  interest,  to  redress  the  wrong  for  themselves.  {Steoens  v» 
Mdcher,  53  Hun,  636 ;  6  N.  Y.  Supp.  811 ;  Parks  v.  ParZ»,  9 
Paige,  107,  123 ;  Wead  v.  Ca/n^ell,  36  Hun,  528 ;  Ward  v.  Wardy 
16  Abb.  N.  C.  253 ;  IJstate  of  Ham&rsley^  9  Civ.  Proc.  Kep.  293.) 
This  brings  us  to  the  final  question  whether  the  action  may  be 
maintained  for  the  benefit  of  the  cestui  que  trust.  It  would  have 
been  better  practice  if  the  action  had  been  brought  by  the  bene- 
ficiary  individually  as  well  as  trustee,  and  if  the  remaindermen  had 
been  made  parties.  (  Wood  v.  Brown^  34  N.  T.  337  ;  VetterUin  v. 
Bwmesy  124  TJ.  S.  169 ;  Shemum  v.  Parish,  53  N.  T.  483 ;  Sears 
V.  Ha/rdy,  120  Mass.  524.)  But  the  issues  raised  by  the  pleading 
litigated  and  decided  involve  her  rights  individually  and  the  decis- 
ion is  binding  upon  her  in  each  capacity.  {Sa/nders  v.  Soutter^ 
126  N.  T.  193 ;  Black  Judgm.  §  536.)  It  may  be  that  the  cestui  que 
trust  could  not,  in  view  of  the  statute  quoted,  release  her  future 
income ;  but  there  can  be  no  doubt  that  the  release  is  effectual  to  bar 
any  right  of  action  for  accrued  income.  {Matter  of  Tagga/rdj  41 
N.  Y.  St.  Kepr.  796 ;  affd.,  138  K  Y.  610.)  The  pubUc  policy  declared 
by  the  statute  against  allowing  the  beneficiary  of  rents  and  profits  to 
anticipate  the  income  is  the  same  as  that  which  makes  assignments 
if  the  salaries  of  public  officials,  in  advance  of  their  becoming  pay- 
able, void  ;  but  not  so  as  to  accrued  salaries.  (Sherman  v.  Parish, 
63  N.  Y.  483 ;  ToUes  v.  Wood,  99  id.  616 ;  Ycrnng  v.  Purdy,  4 
Dem.  455 ;  Estate  of  Valentine,  5  Misc.  Kep.  479,  483 ;  Matter  of 
Worthvngton,  141  N.  Y.  9 ;  Bliss  v.  LoAJorence,  58  id.  443,  448 ; 
J%urston  V.  Fairma/a,  9  Hun,  584.)  The  right  of  action  for  accrued 
income  vests  in  the  beneficiary  alone  and  the  trustee,  therefore,  can- 
not maintain  an  action  for  an  accounting  therefor.  (People  ex  rd. 
Collins  V.  Donahue,  70  Hun,  317.)  The  question  is  thus  narrowed 
to  whether  the  accounting  may  be  required  for  the  sole  purpose  of 
requiring  defendant  to  restore  the  trust  fund  and  property  in 
order  that  plaintiff  may  receive  her  semi-annual  annuities  in  the 
future.  It  may  be  observed  that  it  is  difficult  to  see  how  defendant 
could  be  compelled  to  make  an  accounting  if  he  were  otherwise 
liable,  without  the  plaintiff  first  restoring  to  him  or  tendering  resto- 
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ration  of  the  personal  property  that  has  come  into  her  hands  or 
herself  accounting  therefor,  and  delivering  to  him  the  papers  and 
vouchers  belonging  to  the  estate.  {Da/oUon  v.  TamSy  30  Misc. 
Rep.  159.) 

We  come  now  to  the  consideration  of  the  application  of  the  doc- 
trine of  estoppel  and  laches. 

In  Walker  v.  Symonds  (3  Swanst.  1,  64)  the  following  principles 
of  law  previously  laid  down  by  Lord  Eldon  were  quoted  with 
approval,  to  wit :  "  It  is  established  by  all  the  cases,  that  if  the 
cestui  que  trust  joins  with  the  trustees  in  that  which  is  a  breach  of 
trust,  knowing  the  circumstances,  such  a  cestui  que  trust  can  never 
complain  of  such  a  breach  of  trust.  I  go  further,  and  agree  that 
either  concurrence  in  the  act,  or  acquiescence  without  original  con- 
currence, will  release  the  trustees ;  but  that  is  only  a  general  rule, 
and  the  court  must  inquire  into  the  circumstances  which  induced 
concurrence  or  acquiescence;  recollecting  in  the  conduct  of  that 
inquiry,  how  important  it  is  on  the  one  hand,  to  secure  the  property 
of  the  cestui  qi^  trusty  and  on  the  other,  not  to  deter  men  from 
undertaking  trusts,  from  the  performance  of  which  they  seldom 
obtain  either  satisfaction  or  gratitude."     (P.  64.) 

A  case  similar  to  the  one  at  bar  is  that  of  Nail  v.  Pvmler  (5  Sim. 
555).  Stock  was  settled  on  a  wife  for  her  separate  use  for  life,  with 
a  power  of  appointment  by  will.  The  trustees,  at  the  request  of  the 
husband  and  wife,  sold  out  the  stock,  and  paid  the  proceeds  to  her 
husband,  who  afterwards  became  bankrupt.  The  wife  filed  a  bill  to 
compel  the  trustees  to  replace  the  stock,  and  obtained  a  decree  under 
which  the  trustees  transferred  part  of  the  stock  into  court,  and  they 
were  allowed  time  to  transfer  the  remainder.  The  wife  died,  having 
by  her  will  appointed  the  stock  to  her  husband  and  appointed  him 
her  executor.  He  filed  a  bill  of  revivor  and  supplement  against 
the  trustees  and  his  assignees,  claiming  the  stock  under  the  appoint- 
ment, and  praying  the  same  relief  as  his  wife  might  have  had.  But 
the  court  dismissed  the  bill  and  sustained  the  defense  that  ^'  it  would 
be  contrary  to  plain  justice,  that  he  who  has  had  the  money  ouce, 
should  have  it  a  second  time." 

In  Booth  V.  Booth  (1  Beav.  125)  the  court  said :  "  I  am  of  opinion, 
on  the  authorities  and  on  the  established  rules  of  the  court  to  which 
it  is  not  necessary  to  refer,  that  a  trustee  who  stands  by  and  sees  a 
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breach  of  trust  committed  by  his  co-trustee,  becomes  responsible  for 
that  breach  of  trust.  That  the  widow  concurred  seems  to  be  quite 
clear ;  and  any  interest  to  which  she  may  be  entitled  is  the  proper 
fund  to  resort  to  in  the  first  instance.  If  she  has  obtained  any  bene- 
fit from  the  breach  of  trust,  the  trustee  ought  to  be  compensated  in 
respect  of  it.  I  must,  therefore,  declare  that  the  property  ought  to 
have  been  realized  on  the  death  of  the  testator ;  and  that  Batkin 
and  Booth  are  liable  for  any  loss  which  has  occurred  from  not  wind- 
ing up  the  testator's  affairs  at  that  time." 

In  Brice  v.  Stokes  (11  Ves.  319)  it  was  held  that  "  It  is  clear, 
upon  settled  cases,  that  if  there  are  two  trustees  and  a  transaction 
takes  place,  in  which  the  fund  is  taken  out  of  the  state,  in  which  it 
ought  to  have  remained,  and  is  not  placed  in  the  state,  in  which  it 
ought  to  be,  but  is  kept  in  hands,  that  ought  not  to  retain  it,  if 
any  particular  oesiAii  que  trust  has  acted  in  authorizing  that  as  much 
as  the  trustee,  who  has  not  the  money  in  his  hands,  and  continues 
to  permit  it  to  be  so  treated,  in  a  question  between  that  oesiAii  que 
trust  and  that  trustee,  the  latter  cannot  be  called  upon  by  the  former." 

In  White  V.  White  (5  Ves.  554)  the  court  said :  "  But  if  a  trus- 
"tee  with  the  consent  of  the  cestm  que  trvst  does  an  act  for  his  bene- 
iit  he  is  bound  by  it." 

In  Oriffith  V.  Porter  (25  Beav.  241)  the  court  said :  "  It  has  been 
justly  observed  that  the  court  will  not  visit  a  trustee  with  the  con- 
eequences  of  a  breach  of  trust,  committed  with  the  sanction  or  by 
the  desire  of  the  cestui  que  trusty  or  of  one  committed  without  the 
sanction  or  desire  of  tlie  cestui  qtie  trusty  if,  when  it  comes  to  his 
Icnowledge,  he  has  acquiesced  and  obtained  the  benefit  of  it  for  a 
long  period." 

In  the  late  case  of  ChiUingworth  v.  Chambers  (L.  R.  [1896]  1 
Ch.  Div.  685,  707)  the  following  principles  applicable  to  cases  of 
this  character  were  announced :  ^^  There  appear  to  be  three  rules 
which  have  application  to  a  case  like  the  present,  and  may  be  shortly 
stated  as  follows  :  (1)  That  a  cestui  que  trust  cannot  make  a  trustee 
liable  for  losses  occasioned  to  him  by  a  breach  of  trust  which  that 
cestui  que  trust  has  authorized  and  consented  to ;  (2)  that  in  such  a 
case  a  trustee  is  entitled  to  be  recouped  out  of  the  interest  of  the 
cestui  que  trust  in  the  trust  funds  any  loss  he  may  sustain  by  reason 
of  lus  having  to  make  good  such  breach  of  trust ;  and  (3)  that,  as 
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between  two  trustees  who  are  in  pari  delictOy  the  one  who  has  made 
good  a  loss  occasioned  by  a  breach  of  trust  for  which  the  two  are 
jointly  and  severally  liable  may  obtain  contribution  to  that  low 
from  the  other." 

In  Butterfield  v.  Cowing  (112  N.  Y.  486)  the  principle  of  these 
cases  was  declared,  the  court  saying :  "  It  is  quite  clear  that  no  ces- 
tui que  trust  can  allege  that  to  be  a  breach  of  trust  which  has  been 
done  under  his  own  sanction,  whether  by  previous  consent  or  subse- 
quent ratification.  The  general  rule  is  that  either  concurrence  in 
the  act,  or  acquiescence  without  original  concurrence,  will  release 
the  trustees." 

These  rules  and  principles,  stated  quite  as  broadly  as  declared  by 
the  English  courts,  are  firmly  established  in  our  equity  jurisprudence 
as  shown  by  numerous  decisions  of  the  court  of  last  resort.  ( J/o^ 
t&r  of  Washboriy  38  N.  Y.  St.  Repr.  619,  622 ;  Sherman  v.  Far- 
ishy  53  N.  Y.  483  ;  £arle  v.  £drle,  93  id.  104 ;  Matter  of  Mles^ 
113  id.  547  ;  Matter  of  Hall,  164  id.  196 ;  Boerum  v.  Schenck,  41 
id.  182 ;  Second  National  Bank  v.  Burt,  93  id.  246 ;  Lewin  Trusts- 
[2d  Am.  ed.],  *773,  *774.) 

The  application  of  these  principles  to  the  particular  facts  of  this 
case  is  not,  we  think,  in  conflict  with  the  authorities  holding  that 
such  a  trust  may  not  be  abrogated  {Douglas  v.  Gruger,  80  N.  Y.  15 ; 
OviaU  V.  Hopkins,  20  App.  Div.  168) ;  that  the  beneficiary's  interest 
is  not  assignable  {Oraffy.  Bonnett,  31  N.  Y.  12;  Bidl  v.  Odell,  Ifr 
App.  Div.  605 ;  Cochr(me  v.  ScheU,  140  N.  Y.  516,  534),  and  that 
as  against  parties  who  are  not  innocent  purchasers,  a  beneficiary  or 
trustee  may  disaffirm  an  act  in  contravention  of  the  trust  and  recover 
the  property.  {Sherman  v.  Parish,  53  N.  Y.  484 ;  Wetmore  v. 
Porter,  92  id.  76 ;  I^irst  National  Bank  v.  National  Broadway 
Bank,  156  id.  459.) 

The  case  of  Matter  of  Brenna/n  (21  App.  Div.  236)  is  distm* 
guishable  on  the  facts.  The  question  was  whether  a  purchaser  at 
a  judicial  sale  should  be  required  to  take  title  where  a  trustee  of  an 
express  trust  with  the  consent  of  the  beneficiary  of  the  rents  and 
profits  conveyed  the  lands,  without  consideration,  to  the  wife  of  the 
remainderman.  This  was  in  contravention  of  the  trust  and  subject 
as  to  purchasers  with  knowledge  of  the  fact  to  be  rescinded  by  the 
trustee  and  beneficiary.     While  such  proceedings  are  irregular  and 
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not  to  be  encouraged,  yet  in  view  of  the  laches,  the  court  will  not  aid 
a  cestui  que  trusty  who  has  by  her  own  solicitation  received  the  bene- 
fit of  the  breach  of  trust,  in  perpetrating  a  fraud  on  a  trustee  by 
requiring  him  after  such  a  great  lapse  of  time  to  make  an  account- 
ing and  compelling  him  to  restore  the  principal  of  the  estate,  the 
loss  to  which,  if  any,  has  occurred  through  her  own  mismanagement, 
or  that  of  her  husband,  but  will  rather  hold  her  estopped  by  the 
power  of  attorney  and  her  conduct  and  bound  by  th^  release. 
(Matter  of  Wagner,  119  N.  T.  28 ;  EavUamd  v.  WiUets,  141  id. 
36 ;  First  National  Bank  v.  National  Broadway  Bamk,  156  id. 
473 ;  Moss  v.  Colim,  158  id.  240 ;  Oriffiih  v.  PorUr,  25  Beav.  236, 
241 ;  Pcmell  v.  Murray,  2  Edw.  Ch.  636 ;  B(yyer  v.  East,  161  N. 
T.  580,  586 ;  People  ex  reh  Steinson  v.  Board  of  Edif^ation,  158  id. 
125 ;  Stevens  v.  Melcher,  152  id.  551-553 ;  Galway  v.  Metrojpolitamr 
Elevated  E,  Co.,  128  id.  132, 146 ;  Calhoun  v.  MiUa/rd,  121  id.  69 ; 
S.  C,  sub,  nom.  Calhoun  v.  Delhi  <&  Middletovm  B.  Co.,  8  L.  R. 
A.  248,  note ;  Matter  of  Neilley,  95  N.  Y.  383 ;  Kent  v.  Quick- 
silver  Mining  Co,,  78  id.  159 ;  Matter  of  Von  Glahn,  53  Appu 
Div.  164,  167 ;  Johnstone  v.  G^  Connor,  21  id.  77,  85;  MoU  v.  N&ay 
York  Secwriiy  <&  Trust  Co.,  29  Misc.  Rep.  39 ;  affd.,  52  App.  Div. 
623 ;  Bruen  v.  Hone,  2  Barb.  586 ;  Larwmer  v.  Stoddard,  103  N. 
T.  672 ;  GH/more  v.  Ha/m,  142  id.  1 ;  Matter  of  Jones,  51  App.  Div. 
420 ;  Perry  Trusts,  §§  285,  850,  851,  869,  870 ;  Wood  Lim.  [2d 
ed.]  §  58.) 

These  views  lead  to  the  conclusion  that  the  judgment  should  be 
a£Srmed. 

The  defendant,  although  he  acted  in  good  faith,  is  not  free  from 
fault.  This  estate  should  not  be  further  depleted  by  the  payment 
of  the  additional  allowance  of  $2,000  as  directed  by  the  Special 
Term.  The  order  granting  the  extra  allowance  should  be  vacated, 
without  costs,  and  the  judgment  modified  accordingly,  and  as  so 
modified  affirmed,  with  costs. 

All  concurred. 

Judgment  modified  by  striking  out  the  provision  granting  an 
extra  allowance  of  costs  and  as  thus  modified  affirmed,  with  costs  of 
this  appeal.  Order  granting  extra  allowance  of  costs  reversed,  with" 
out  costs. 

App.  Div.— Vol.  LIX.         m 
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Chables  a.  Hamlin,  as  Administrator,  etc.,  of  Ltman  Stevens, 
Deceased,  Respondent,  v.  Julia  E.  Stevens  and  Others,  Respond- 
ents ;  Lyman  A.  Stevens,  Appellant. 

JBhfid&nee  —  tettimanp  cf  a  party  in  ifUerett  that  a  decedent  was,  on  a  certain  date, 
at  a  place  at  which  an  agreement  i$  aUegei  to  have  been  made  by  Turn  in  the  wU- 
neeft  favor,  ie  Twt  incompetent. 

In  an  action  brought  to  secure  a  judicial  construction  of  a  will,  a  nephew  of  the 
decedent  interposed  an  answer  demanding  the  specific  performance  of  a  parol 
contract  between  his  parents  and  the  decedent  bj  which,  as  a  condition  of  the 
nephew's  leaving  his  home  in  the  State  of  Ohio  at  the  age  of  ten  years  and 
residing  thereafter  with  his  uncle  in  the  State  of  New  York,  he  was  to  share 
equally  with  the  latter's  two  daughters  in  their  father's  estate.  The  motiier 
of  the  defendant  testified  that  the  contract  was  made  between  her  and  the 
decedent  at  her  house  in  the  State  of  Ohio  on  two  occasions  when  he  was  visit- 
ing there,  the  one  in  the  autumn  of  1868  and  the  other  in  January  or  February, 
1869.  The  decedent's  widow  testified  that  he  was  home  ill  in  January  and 
February,  1869,  and  did  not  go  to  Ohio  after  the  fall  of  1868.  The  nephew 
was  then  called  to  the  stand  and  testified  that  he  saw  his  unde  at  his  parents' 
house  in  Ohio  in  January  or  February,  1869. 

BM,  that  the  nephew's  testimony  was  not  inadmissible  under  section  829  of  the 
Code  of  Civil  Procedure,  as  it  was  no  part  of  any  converaation  or  personal 
transaction  with  the  decedent. 

Adams,  P.  J.,  and  Williams,  J.,  dissented. 

Appeal  by  the  defendant,  Lyman  A.  Stevens,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintifi  and  the  defendants 
Julia  E.  Stevens  and  others,  entered  in  the  office  of  the  clerk  of 
the  county  of  Onondaga  on  the  17th  day  of  July,  1900,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Onondaga  Special 
Term. 

T.  K  Hancock  and  Thermos  K.  Smithy  for  the  appellant. 

Hoiner  dk  Waldo  Weston,  for  the  plaintifi,  respondent. 

Ooodelle^  Nottvngham  Bros.  <&  Andrews^  for  the  respondent 
Commercial  Bank. 

C.  O.  Bald/uyin,  for  the  respondents  Julia  £.  Stevens  and  others. 

Laughlin,  J. : 

This  action  was  brought  by  the  administrator  with  the  will 
annexed  of  the  estate  of  Lyman  Stevens,  deceased,  against  thehein 
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and  next  of  kin  of  the  testator  for  the  construction  of  his  will. 
The  appellant,  Lyman  A.  Stevens,  a  nephew  of  decedent  and  a 
residuary  legatee  under  the  will,  interposed  an  answer  demanding 
■A  specific  performance  of  a  parol  contract  between  his  parents  and 
decedent  by  which,  as  a  condition  of  his  leaving  home  at  the  age  of 
ten  years  and  residing  thereafter  with  his  uncle  as  if  an  adopted 
*on,  he  was  to  share  equally  with  the  latter's  two  daughters  in  their 
father's  estate.  The  case  was  tried  at  Special  Term.  The  evidence 
presented  on  behalf  of  appellant  was  ample,  if  believed,  to  estab- 
lish a  contract  sufficiently  clear,  certain  and  definite,  founded  upon 
a  valid  adequate  consideration  and  performance  thereof  by  appellant 
and  his  parents,  to  authorize  its  enforcement  by  the  court.  {HeaJ/y 
V.  Hedly^  31  Misc.  Hep.  636 ;  affd.,  55  App.  Div.  315  ;  Gates  v. 
OcOea,  84  id.  612 ;  Oodme  v.  Kidd,  64  Hun,  591 ;  Todd  v.  Weber, 
"95  N.  Y.  181.)  At  the  time  it  is  claimed  that  this  contract  was 
made  decedent  resided  at  Syracuse,  New  York,  and  appellant  lived 
with  his  parents  upon  a  farm  in  Huron  county,  Ohio.  The  prin- 
cipal testimony  in  favor  of  appellant  on  this  branch  of  the  case  was 
given  by  his  mother.  According  to  her  evidence,  the  agreement, 
which  was  subsequently  ratified  by  her  husband,  was  made  between 
lier  and  decedent  at  her  house  on  two  occasions  when  he  was  visiting 
there,  the  one  in  the  autumn  of  1868  and  the  other  in  the  month  of 
January  or  February,  1869.  The  latter  of  these  two  interviews  is 
the  more  important  as  it  is  doubtful  whether  the  former  alone  was 
sufficiently  definite  to  constitute  a  contract  enforcible  in  equity. 

This  evidence  was  contradicted  by  the  testimony  of  decedent's 
widow  to  the  effect  that  he  was  at  home  ill  in  January  and  Febru- 
ary, 1869,  and  did  not  go  to  the  State  of  Ohio  after  the  fall  of  1868. 
Respondents  also  contend  that  the  testimony  of  appellant's  mother 
was  inconsistent  with  a  letter  written  by  his  father  and  with  certain 
letters  of  decedent  to  appellant's  parents,  which  were  received  in 
evidence.  At  this  stage  of  the  proofs  appellant  was  called  to  the 
«tand  and  testified,  without  objection  or  exception,  that  in  January 
or  February,  1869,  he  saw  his  uncle  at  their  house  in  Ohio.  There- 
upon counsel  for  plaintiff  objected  to  this  evidence  as  incompetent, 
improper  and  inadmissible  under  section  829  of  the  Code  of  Civil 
Procedure.  The  court  sustained  the  objection  and  struck  the  evi- 
dence out,  saying  that  it  called  for  a  personal  transaction  within  the 
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meaning  of  the  Code.  To  this  ruling  appellant's  counsel  excepted. 
We  think  this  evidence  was  competent.  It  was  no  part  of  any  con- 
versation or  personal  transaction  with  decedent.  {Cowan  v.  Daven- 
port^ 30  App.  Div.  130 ;  &reer  v.  Greer ^  58  Hun,  251 ;  McKenna 
V.  Bolger,  37  id.  526 ;  49  id.  259 ;  Pinney  v.  Orth,  88  N.  Y.  447 ; 
Abbott's  Sel.  Cas.  Ev.  227 ;  Boyd  v.  B(yyd,  164  N.  Y,  234 ;  O'Bnen 
V.  Weiler,  140  id.  281 ;  Wahh  v.  McArdle,  78  Hun,  415  ;  Oliver 
V.  Freligh,  36  Hun,  633 ;  MaUer  of  Brown,  38  N.  Y.  St.  Repr. 
130 ;  MatUr  of  CaUkter,  153  N.  Y.  294,  307 ;  Lewis  v.  Merritt, 
98  id.  206 ;  Wing  v.  Bliss,  8  N.  Y.  Supp.  500.)  It  was  relevant 
and  material  as  it  tended  to  contradict  the  testimony  of  decedents 
widow  and  incidentally  to  corroborate  the  testimony  of  appellant's 
mother  to  the  extent  that  testator  was  at  her  house  and  an  opportu- 
nity was  afforded  for  the  interview  narrated  by  her.  {McKenna  and 
Boyd  Cases,  supra  /  Tomlinson  v.  Seifert,  2  N.  Y.  St.  Repr.  287.) 

The  decision  contains  a  specific  finding  that  decedent  visited 
appellant's  parents  in  the  fall  of  1868,  and  as  to  what  took  place 
between  them  at  that  time,  but  there  was  no  finding  that  he  was 
there  again  in  January  or  February,  1869,  as  testified  to  by  appel- 
lant's mother,  although  the  decision  purports  to  recite  the  entire 
history  of  events  leading  up  to  appellant's  coming  to  live  with  his 
uncle.  The  court  found  that  no  contract  by  which  appellant  was 
to  share  in  decedent's  property  was  made.  It  thus  appears  that  the 
evidence  erroneously  excluded  had  an  important  bearing  upon  the 
material  issue  in  the  case,  and  if  retained  and  considered  it  might 
have  induced  belief  in  the  testimony  of  appellant's  mother  as  to  the 
second  interview  and  have  led  to  a  finding  in  favor  of  appellant. 

For  this  error  the  judgment  appealed  from  should  be  reversed^ 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  tlie  event. 

All  concurred,  except  Adams,  P.  J.,  and  Williams,  J.,  who 
dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  apfjellant 
to  abide  event. 
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Jacob  Kaisbb,  Respondent,  v.  The  Hambuko-Bbemen  Fire  Insub- 
ANOE  Company  of  Hambubo  and  Bbemen,  Appellant,  Impleaded 
with  Others. 

Jnsurance — atoard  set  aside  because  of  misrepretentations  as  to  the  appraiser  sheeted 
by  the  insurance  companies  —  effect  cf  his  toant  of  authority  to  represent  one  of 
the  companies —  notice  of  appraisal  to  the  insured — judicial  notice  as  to  a  custom 
of  the  insured  to  state  the  loss  to  the  appraisers, 

THiere  property  covered  by  several  insurance  policies  is  destroyed  by  fire  and  the 
insurance  companies  demand  an  appraisal  under  a  clause  of  the  policy  providing 
that  in  case  of  disagreement  the  amount  of  loss  shall  **  be  ascertained  by  t^iro 
competent  and  disinterested  appraisers,  the  insured  and  this  company  each 
fielecting  one/'  evidence  that  the  person  representing  the  insurance  companies 
stated  to  the  insured  that  the  appraiser  nominated  by  the  insurance  companies 
was  not  a  professional  appraiser  for  insurance  companies,  and  had  never 
Appraised  a  loss  for  any  of  the  companies  interested,  and  that  he  was  a  proper 
man  to  act  as  an  appraiser,  when  in  fact  such  appraiser's  principal  occupation 
for  several  years  had  been  appraising  losses  for  insurance  companies,  and  he 
had  previously  acted  for  the  companies  interested  in  the  loss  in  question,  coupled 
with  the  fact  that  the  appraiser  gave  the  insured  no  notice  of  the  time  and  place 
of  the  appraisal,  and  refused  to  accept  information  offered  by  an  employee  of 
the  insured  as  to  items  of  property  wholly  destroyed  or  otherwise  not  visible  or 
open  to  inspection,  and  that  they  awarded  the  insured  $8,081  while  a  referee 
found  the  amount  of  the  loss  to  be  13,880.28,  is  sufficient  to  warrant  the  setting 
aside  of  the  award  on  the  ground  of  fraud. 

^he  fact  that  the  person  who  acted  for  the  insurance  companies  had  no  authority 
to  represent  one  of  them,  does  not  affect  the  right  of  the  insured  to  have  the 
award  set  aside  as  against  such  insurance  company,  as  if  the  latter  was  not 
responsible  for  the  fraud  it  could  not  hold  the  insured  to  a  contract  obtained 
by  such  fraud. 

Bemble,  that  while  insurance  appraisers  are  not  obliged  to  give  the  claimant  any  for- 
mal notice,  or — at  least  not  in  all  cases  —  to  hear  evidence,  the  insured  must, 
unless  he  waives  his  right,  either  have  notice  or  knowledge  of  the  meeting  of 
the  appraisers  and  an  opportunity  to  draw  their  attention  to  the  items  of  his 
loss  and  make  representations  and  explanations  to  them  concerning  the  nature 
thereof  and  thus  insure  a  consideration  of  his  entire  claim  and  guard  against 
omission  and  misconduct. 

The  court  will  take  judicial  notice  of  the  fact  that  it  is  usual  and  customary  for 
the  insured  or  his  representatives  to  make  statements  to  the  appraisers  con- 
cerning the  loss. 

Appeal  by  the  defendant,  The  Hamburg-Bremen  Fire  Insurance 
Company  of  Hambarg  and  Bremen,  from  a  judgment  of  the  Supreme 
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Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  coantj  of  Erie  on  the  26th  daj  of  ApriL  1900,  upon  the  report 
of  a  referee. 

D.  i\r.  McNaughtan  and  Seward  A.  Simons^  for  the  appellant. 

Moses  Shire,  for  the  respondent. 

Lauohlin,  J. : 

This  is  an  action  to  set  aside  an  award  made  by  appraisers  appointed 
pursuant  to  the  arbitration  clause  contained  in  a  standard  insurance 
policy  and  to  recover  on  the  policy  for  a  fire  loss.  The  referee 
found  that  the  plain tifiTs  signature  to  the  appraisal  agreement  was  pro- 
cured through  fraud  and  that,  consequently,  said  agreement  and  the 
award  made  thereunder  were  void  and  should  be  vacated  and  set 
aside.  The  policy  provides  that  the  loss  or  damage  shall  be  ascer- 
tained  or  estimated  according  to  the  "  actual  cash  value "  of  the 
property  at  the  time  of  the  fire,"  with  proper  deductions  for  depreci- 
ation however  caused,^'  and  shall  in  no  event  exceed  what  it  would 
then  cost  the  insured  to  repair  or  replace  the  same  with  material  of 
like  kind  and  quality.  It  further  provides  that  "  In  the  event  of 
disagreement  as  to  the  amount  of  loss  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and  disinterested  appraisers, 
the  insured  and  this  company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  disinterested  umpire ;  the 
appraisers  together  shall  then  estimate  and  appraise  the  loss,  stating 
separately  sound  value  and  damage,  and,  failing  to  agree,  shall  sub- 
mit their  differences  to  the  umpire ;  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  such  loss ;  the  parties  thereto 
shall  pay  the  appraiser  respectively  selected  by  them,  and  shall  bear 
equally  the  expenses  of  the  appraisal  and  umpire." 

The  appraisal  agreement  was  executed  by  plaintiff,  this  defendant 
and  three  other  insurance  companies  interested  in  the  loss,  viz.,. 
the  British  American  Insurance  Company,  the  Svea  Assurance 
Company  and  the  Fire  Association  of  Philadelphia.  The  appraisal 
was  demanded  by  one  Locke,  who  at  that  time  was  authorized  to 
represent  aU  of  these  companies  excepting  this  defendant  The 
evidence  presented  in  behalf  of  plaintiff  was  sufficient  to  authorize 
a  finding  that  Locke  represented  to  plaintiff  that  Vanderwerf,  the- 
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appraiser  named  by  him,  was  a  business  man  residing  in  Eochester 
and  not  a  professional  appraiser  for  insurance  companies ;  that  he 
had  never  appraised  for  any  of  the  companies  interested  in  this  loss, 
and  that  he  was  a  proper  man  to  act  as  an  appraiser.  Plaintiff  was 
not  acquainted  with  Vanderwerf  or  with  his  business  and  relied 
upon  these  representations,  and  did  not  discover  their  falsity  until 
after  the  appraisal.  It  was  shown  upon  the  trial  that  Yanderwerfs 
principal  business  for  the  past  four  or  five  years  had  been  represent- 
ing insurance  companies  in  appraising  their  losses,  and  that  he  had» 
during  this  time,  made  on  an  average  100  such  appraisals  annually. 
It  also  appeared  that  Locke  knew  that  Vanderwerf  had  represented 
this  defendant  and  the  Fire  Association  of  Philadelphia  as  appraiser 
at  least  once,  and  the  British  American  Insurance  Company  often, 
and  possibly  fifty  times.  Locke  also  knew  that  Vandewerf  had  sel- 
dom acted  as  appraiser  for  the  insured  and  that  for  many  years  he 
had  frequently  represented  insurance  companies  as  appraiser.  Stur* 
tevant,  the  general  agent  of  the  Svea  Company,  who  was  present  at 
the  negotiations  for  the  appointment  of  appraisers  and  heard  the  rep- 
resentations made  by  Locke,  testified  that  Vanderwerf  to  his  knowl- 
edge had,  for  the  past  six  or  seven  years,  acted  most  of  the  time  as 
appraiser  for  fire  insurance  companies,  but  he  did  not  communicate 
this  knowledge  to  plaintiff.  Fessenden,  a  special  agent  of  insurance 
companies  who  had  often  employed  Vanderwerf,  considered  him  a 
"  good  man  "  who  "  does  fairly  well  by  the  insurance  companies." 
Before  the  presentation  of  any  proofs  of  loss  or  meeting  the  plain* 
tiff,  or  attempting  in  any  manner  to  negotiate  a  settlement,  Locke 
and  Sturtevant  determined  to  urge  an  appraisal,  agreed  upon  Van- 
derwerf as  the  appraiser  for  the  companies  and  prepared  an  appraisal 
agreement. 

In  Bradshaw  v.  AgricyliMral  Ins.  Co.  (137  N.  Y.  137),  where 
it  was  represented  to  the  insured  that  an  appraiser  named  by  the 
company  was  "  entirely  disinterested  and  indifferent,"  when  as  a 
matter  of  fact,  he  had  frequently  represented  the  same  and  other 
companies,  the  court  held  that  the  clause  in  tQe  policy  calling  for 
'^  competent  and  disinterested "  appraisers  means  one  who  is  not 
"  biased  or  prejudiced,"  and  that  in  view  of  the  representations  a 
question  of  fact  was  presented  as  to  whether  the  appraiser,  in  view 
of  his  having  so  often  acted  for  the  defendant  and  other  insurance 
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companies,  was  disinterested,  and  the  court  say :  '^  I  think  the  evi- 
dence in  this  case  is  ample  to  jastify  the  finding  of  the  court  that 
the  representations  were  made,  that  they  were  false,  that   thej 
induced  the  consent  to  the  appointment  of  the  appraiser,  and  that 
he  was  not  disinterested.     While  it  may  be  true  that  in  the  appoint- 
ment of  these  appraisers  each  party  nominates  some  one  who  may 
be  supposed  friendly  to  the  side  nominating  him,  yet  he  should  at 
the  same  time  be  disinterested,  or,  in  other  words,  fair  and  unprej- 
udiced.    The  duties  of  these  appraisers  are  to  give  a  just  and  fair 
award,  one  which  shall  honestly  and  fairly  represent  the  real  loes 
actually  sustained  by  reason  of  the  lire ;  and  it  is  not  the  duty  of 
either  appraiser  to  see  how  far  he  can  depart  from  that  purpose  and 
still  obtain  the  consent  or  agreement  of  his  associate,  or  in  case  of 
his  refusal,  then  of  the  umpire.     It  is  proper  and  to  be  expected  that 
aU  the  facts   which  may  be  favorable  to  the  party  nominating 
him  shall  be  brought  out  by  the  appraiser,  so  that  due  weight 
may  be  given  to  them,  but  the  appraiser  is  in  no  sense  for  the 
purpose  of  an   appraisal  the  agent  of  the  party  appointing  or 
nominating  him,  and  he  remains  at  all  times  under  the  duty  to 
be  fair  and  unprejudiced,  or  in  the  language  of  the  policy,  disinter- 
ested.    When  a  false  statement  is  made  in  regard  to  the  attitude  of 
a  proposed  appraiser  for  the  purpose  of  inducing  consent  to  his 
appointment,  which  is  in  that  way  obtained,  and  where  concealment 
IS  practiced  in  regard  to  his  real  attitude  to  the  company  nominating 
him,  and  when  in  fact  he  is  not  disinterested,  good  ground  is  shown 
for  setting  aside  an  appraisal  which  is  grossly  below  the  actual  loss 
sustained,  although  it  has  been  concurred  in  and  agreed  to  by  the 
appraiser  nominated  by  the  insured.     *     *     *    Whether  this  agree- 
ment for  appraisers  be  determined  to  be  an  arbitration  or  not  is 
immaterial.     The  parties  in  the  policy  had  stated  what  kind  of 
appraisers  were  to  be  appointed,  and  each  party  had  the  right  to 
believe  that  any  specific  representations  of  the  other,  as  to  any  mate- 
rial fact,  in  regard  to  a  proposed  appraiser  being  disinterested,  were 
true  and  might  be  relied  on,  and  if  they  turned  out  false  under  the 
circnmstances  herein  alleged  and  found,  a  good  cause  of  actioD  was 
proved."     If  the  facts  already  adverted  to  are  not  sufficient  to  sos- 
tain  a  finding  that  Yanderwerf  was  not  a  disinterested,  anbiased, 
unprejudiced  appraiser,  the  finding  may  be  supported  by  the  con- 
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dact  of  the  appraisers.     The  appraiser  designated  by  the  plaintiff 
was  inexperienced.     He  and  Vanderwerf  met  and  visited  the  ruins 
one  afternoon  in  the  absence  of  plaintiff.     According  to  the  testi* 
mony  of  one  of  plaintiff's  employees  in  charge,  which  they  deny, 
lie  attempted  to  make  representations  and  explanations  to  them  con- 
•ceming  the  steam  heating  appliances  and  plumbing  which  were  so 
completely  destroyed  that  no  accurate  judgment  as  to  their  condition 
And  value  before  the  fire  could  be  formed  by  a  mere  view  or  obser- 
vation at  that  time,  and  the  appraisers  refused  to  receive  any  infor- 
mation.    The  evidence  tended  to  show  that  plumbing  and  steam- 
heating  appliances  in  th^  second  and  third  stories  of  the  building 
had  been  put  in  new  within  two  years  at  a  cost  of  $1,100,  which  was 
the  fair  value  of  tlie  work  and  materials,  and  they  were  a  total  loss. 
The  appraisers  estimated  the  cost  value  of  these  items  at  $250,  and 
•deducted  therefrom  about   twenty-one  per  cent  for  depreciation. 
One  of  the  appraisers  admitted  that  this  valuation  was  wholly  guess- 
work as  they  could  not  see  the  plumbing  and  could  tell  very  little 
•About  the  steam  heating.     It  was  a  hasty  appraisal,  occupying  only 
■about  two  and  a  half  hours,  and  there  was  very  little  disagreement 
Ibetween  the  appraisers.     Yanderwerf  insisted  on  a  reduction  from 
the  cost  value  of  the  buildings  and  fixtures  as  estimated  by  them 
of  twenty-five  per  cent  for  depreciation,  and  the  appraiser  named 
by  plaintiff  considered  this  too  high,  and  they  compromised  upon 
:$800,   or  about  twenty-one  per  cent.      The  buildings  had  been 
repaired  and  improved  quite  extensively  within  two  years  before 
the  fire,  and  there  was  evidence  tending  to  show  that  they  were 
practically  as  good  as  new.    The  havoc  wrought  by  the  fire  was  such 
that  the  appraisers  could  not  determine  accurately  by  view  the 
'extent  and  nature  of  these  improvements  and  the  condition  of 
repair  that  the  building  was  in,  and  they  made  no  inquiry  concern- 
ing the  same. 

It  was  contended  that  plaintiff  had  no  notice  of  the  time  and 
place  of  the  meeting  of  the  appraisers ;  but  the  evidence  fails  to 
fihow  whether  he  had  notice  or  not,  and  the  burden  was  doubtless 
npon  him  of  showing  want  of  notice  if  he  were  seeking  to  set 
^iside  the  award  upon  that  ground.  {Butler  v.  Mayor^  1  Hill,  489.) 
But  the  sole  ground  upon  which  plaintiff  seeks  to  avoid  the  award 
App.  Div.— Vol.  LIX.        67 
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is  fraud,  and  the  failure  to  give  notice  can  have  no  bearing  except- 
ing upon  the  question  as  to  the  misconduct  of  the  appraisers.  The 
rule  at  common  law  and  under  the  statute  and  Code  requiring 
notice  to  the  parties  of  the  meeting  of  arbitrators  and  an  opporta> 
nity  to  present  evidence  {Halstead  v.  Seamofiy  82  N.  T.  27 ;  Day 
y.  Hwrmtumdy  57  id.  479)  has  not  been  applied  with  strictness  in  all 
cases  of  insurance  appraisals.  Such  appraisals  are  regarded  as  still 
more  informal,  and  the  appraisers  are  not  obliged  to  give  the  claim- 
ant any  formal  notice  or  to  hear  evidence,  at  least  not  in  all  cases,, 
and  yet  it  is  quite  clear  that  unless  the  insured  waive  it  he  must 
either  have  notice  or  knowledge  of  the  meeting  of  the  appraisers' 
and  an  opportunity  to  draw  their  attention  to  the  items  of  his  loss 
and  make  representations  and  explanations  to  them  concerning  the 
nature  thereof  and  thus  insure  a  consideration  of  his  entire  claim 
and  guard  against  omissions  and  misconduct.  {Lmde  v.  Republic 
Fire  Ins.  Co,^  50  N.  Y.  Super.  Ct.  362 ;  Remington  Co.  v.  Loiidon 
Aeeurance  Corp,j  12  App.  Div.  218  ;  Strome  v.  London  Asaurcmce^ 
Corp.,  20  id.  571;  affd.,  162  N.  T.  627 ;  Fleming  v.  Phodnix  Assur- 
cmce  Co.y  75  Hun,  530 ;  Enrigkt  v.  Montauk  Fire  Ins,  Co.^  15  N» 
Y.  Supp.  893 ;  DeOroot  v.  Fvlton  Fire  Ins.  Co.^  4  Robt.  504,  citing 
Ehnendorf  v.  Harris^  5  Wend.  516,  which  was  reversed  in  23  id. 
628  ;  Phomix  Ins.  Go.  v.  Moore^  [Tex.]  46  S.  W.  Rep.  1131 ;  Stemr- 
mer  v.  Scottish  Ins.  Go.^  33  Oreg.  85.)  Notwithstanding  the  obser- 
vation of  the  court  in  Fleming  v.  PhcBnix  Assurance  Go.  (supra)y 
to  the  effect  that  insurance  appraisers  are  not  authorized  to  tak& 
evidence,  it  would  seem  that  as  to  items  of  property  wholly  destroyed 
or  otherwise  not  visible  or  open  to  inspection,  the  appraisers  must 
act  upon  information  or  evidence,  for  otherwise  they  could  not  make 
a  just  estimate  of  the  loss.  We  think  it  is  a  fact  that  may  be  taken 
judicial  notice  of  that  it  is  usual  and  customary  for  the  owner  or  his. 
representative  to  make  statements  to  the  appraisers,  and  their  failure 
in  this  instance  to  listen  to  such  statements  is  some  evidence  in  sup- 
port of  the  contention  that  Vanderwerf  was  not  an  unprejudiced^ 
unbiased  and  disinterested  appraiser.  {Halstead  v.  SeaTnan,  82  K. 
Y.  27 ;  Van  GerUandtw.  UhderhiUj  17  Johns.  405 ;  Phomix  Ins^ 
Go.  V.  Moorej  [Tex.]  46  S.  W.  Rep.  1131 ;  Stroma  v.  London  Assur^ 
cmce  Gorp.y  20  App.  Div.  571.) 

We  are,  therefore,  of  opinion  that  the  findings  of  the  referee,  that 
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plaintiff's  signatare  to  the  appraisal  agreement  was  procured  by 
faJse  representations  upon  which  he  relied,  are  warranted  by  the 
evidence,  and  that  Yanderwerf  was  not  an  unbiased,  unprejudiced, 
disinterested  appraiser.  The  next  question  is  whether  the  award  is 
80  inadequate  that  it  should  be  set  aside.  It  is  urged  that  by  the 
language  herein  quoted  from  the  Bradshmjo  case  the  Court  of 
Appeals  laid  down  the  rule  that  the  award  must  be  ^^  grossly  below 
the  actual  loss  sustained  "  to  require  that  it  be  set  aside.  This  lan- 
guage is  not  to  be  taken  literally.  If  the  appraisal  agreement  is 
void  and  substantial  damages  have  been  sustained,  it  must  be  that 
the  property  owner  may  have  an  action  to  set  aside  the  award  and 
recover  his  damages ;  but  in  the  present  case  the  appraisers  awarded 
plaintifE  $3,031,  while  the  referee  has  found  that  his  damages 
amounted  to  $3,830.28,  being  $799.28  more  than  the  award.  If  this 
finding  be  supported  by  the  evidence,  it  is  manifest  that  the  award 
was  even  grossly  inadequate,  if  that  were  necessary.  PlaintiflPs 
evidence  showed  that  his  loss  was  far  in  excess  of  the  amount 
awarded  by  the  referee  and  is  ample  to  sustain  the  decision  in  this 
regard. 

The  appellant  in  this  case  contends  that  the  award  made  by  the 
appraisers  cannot  be  set  aside  as  against  it  even  though  plaintiff  was 
induced  to  sign  the  agreement  through  the  fraud  of  Locke,  inas- 
much as  Locke  did  not  represent  it  and  was  not  authorized  to  act 
in  its  behalf.  The  evidence  indicates  but  does  not  clearly  show  that 
the  appraisal  agreement  was  sent  to  this  defendant's  agent  by  Locke 
for  approval  and  signature  after  plaintiff  had  signed  and  forwarded 
it  to  Locke.  It  does  not  appear  that  this  appellant  knew  of  the 
representations  made  by  Locke.  It  is  urged  on  behalf  of  respond- 
ent that  the  insurance  company,  by  subsequently  signing  the 
appraisal  agreement,  acknowledged  or  ratified  Locke's  authority  to 
represent  it.  If  the  appraisal  agreement  be  a  joint  contract,  then 
it  is  clear  that  plaintiff's  signature  having  been  obtained  by  the 
fraud  of  one  of  the  parties  the  agreement  would  be  wholly  void.  I 
think  the  same  result  follows  even  if  it  be  a  several  agreement. 
Both  public  policy  and  justice  forbid  that  the  insurance  company 
should  be  permitted  to  enjoy  the  fruits  of  this  appraisal  agreement 
when  the  plaintiff's  consent  thereto  was  obtained  by  fraud.  Were  it 
not  for  the  fraud  and  deception  practiced  upon  him,plaintiff  would 
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not  have  signed  the  agreement.  His  signature  having  been  procured 
bj  fraud,  even  though  it  be  not  the  fraud  of  this  appellant,  we  know 
of  no  principle  of  law  or  equity  which,  under  such  circumstances, 
precludes  him  from  repudiating  the  contract  upon  discovering  the 
fraud,  at  least  where  there  are  no  facts  which  work  an  estoppel. 
While  no  case  is  cited,  and  I  find  none  directly  in  point,  it  seems  quite 
clear  upon  principle  that,  while  appellant  may  not  be  responsible  for 
the  fraud,  it  cannot  hold  plaintiff  to  the  contract  inasmuch  as  his 
consent  was  fraudulently  obtained.  {Durmmg  v.  Leavitt^  85  N.  Y. 
30,  35 ;  FairchUd  v.  McMahon,  139  id.  290.)  If  this  rule  be  not 
adopted,  the  door  will  be  left  wide  open  for  the  perpetration  of  fraud. 
An  irresponsible  company  may  send  an  irresponsible  agent  to  nego- 
tiate  an  appraisal  agreement  for  the  benefit  of  itself  and  other  solvent 
companies,  and  through  misrepresentations,  with  which  it  would  be 
difficult  to  connect  the  solvent  companies,  secure  the  appointment  of 
an  improper  appraiser.  An  award  thus  made  would  fix  the  liability 
of  the  solvent  companies  to  the  assured  if  the  rule  contended  for  by 
appellant  should  be  applied.  It  was  doubtless  error  to  receive,  under 
objection  and  exception,  the  evidence  that  Locke  stated  that  he  was 
acting  for  all  the  insurance  companies  and  as  to  the  custom  of  the 
insurance  adjusters  who  first  arrived  to  represent  the  other  compa- 
nies. Locke's  authority  to  represent  this  appellant  was  not  estab- 
lished by  his  own  declarations  nor  by  any  custom  ;  but,  in  the  view 
we  have  taken  of  the  question,  these  errors  are  immaterial.  The 
other  exceptions  urged  upon  our  attention  have  been  examined, 
but  they  do  not  present  reversible  error  or  require  extended 
consideration. 

It  follows  from  these  views  that  appellant  is  not  entitled  to  the 
benefit  of  the  appraisal  agreement  and  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

All  concurred ;  Adams,  P.  J.,  and  McLennan,  J.,  concurred  in 
result  only. 

Judgment  affirmed,  with  costs. 
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Alicb  M.  Everson,  Appellant,  v.  Timothy  Hbffebn an,  Respondent. 

Zeaae — tehat  skUements,  by  one  proposing  to  take  an  aangnment  thereof  and  by  ths 
ieseor^e  agent,  do  not  modify  its  proviHona  as  to  repairs, 

A  lease  for  a  term  x>f  ten  years  provided  that  the  lessee  should  *'  at  his  own  cost 
and  expense  make  any  necessary  repairs  to  said  building  during  said  term/' 
and  that  the  lessee  might  terminate  the  lease  at  the  end  of  any  year  of  the  term 
upon  giving  three  months'  notice.  After  the  lease  had  run  about  six  months, 
a  person  who  had  entered  into  negotiations  with  the  lessee  for  the  assignment 
thereof,  went  to  the  office  of  the  lessor's  agent  and  stated  to  one  Johnson,  who 
was  in  charge  of  the  office,  that  he  would  purchase  the  lease  if  the  lessor  would 
make  certain  repairs  (which  he  did  not  specify)  upon  the  premises.  Johnson 
thereupon  wrote  the  lessor's  agent  the  following  letter: 

"  Nothing  special  to  write  about,  unless  it  is  that  your  tenant  Sugarman  has  sold 
out  to  T.  Heffernan,  builder,  to  take  effect  February  15th.  Heffeman  called 
to  see  you  about  making  some  repairs  to  office,  and  he  wants  to  build  a  paint 
room  on  top.  I  told  him  he  would  have  to  get  along  the  best  way  he  could 
until  your  return,"  to  which  the  agent  replied:  "Heffeman  can  make  such 
necessary  repairs  and  such  other  repairs  as  he  thinks  necessary,  and  I  will  be 
liberal  in  settlement  with  him.    I  will  help  a  good  tenant  all  I  can." 

Upon  receiving  the  agent's  letter,  Johnson  showed  it  to  the  proposed  assignee, 
who  thereupon  purchased  the  lease,  entered  into  possession  of  the  demised 
premises  and  made  certain  repairs  thereon,  which  did  not  include  the  building 
of  a  paint  room  or  any  substantial  repairs  to  the  office. 

Mdd,  that  the  two  letters  quoted  did  not  constitute  a  modification  of  the  written 
lease  which  would  entitle  the  assignee  to  offset  against  rent  due  thereunder  the 
cost  of  making  the  repairs — such  repairs  not  being  those  specified  in  John* 
son's  letter,  as  to  which  alone  the  lessor's  agent*s  letter  could  be  construed  to 
require  him  to  make  a  liberal  settlement; 

That,  as  the  lessor's  agent  was  informed  by  Johnson  that  the  assignment  had 
already  been  made,  there  was  no  consideration  for  the  former's  agreement  to 
pay  for  repairs; 

That  a  failure  on  the  part  of  Johnson  to  correctly  inform  the  lessor's  agent  of 
the  condition  of  the  negotiations  between  the  lessee  and  his  assignee  did  not 
affect  the  lessor's  rights. 


Appeal  by  the  plaintiff,  Alice  M.  Everson,  from  a  judgment  of 
the  County  Court  of  Onondaga  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on  the 
Slat  day  of  July,  1900,  upon  the  decision  of  the  court  affirming, 
upon  appeal,  a  judgment  of  the  Municipal  Court  of  the  city  oi 
fijracnse. 
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This  action  was  begun  on  the  16th  day  of  February,  1900,  in  the 
Municipal  Court  of  the  city  of  Syracuse,  N.  Y.,  to  recover  five 
months'  rent  ($260)  for  premises  in  the  city  of  Syracuse,  N.  T., 
owned  by  the  plaintiff  and  used  as  a  mill,  which  rent  was  then  due 
and  payable  according  to  the  terms  of  a  lease  bearing  date  August 
15, 1898,  made  and  executed  by  the  plaintiff  and  delivered  to  one 
Barney  Sugarman,  who  went  into  possession  thereunder  and  occu- 
pied the  premises  until  February  23,  1899,  at  which  time,  by  an 
instrument  in  writing,  Sugarman  assigned  said  lease  to  the  defend- 
ant, he,  the  defendant,  agreeing  to  pay  the  rent  which  should  there- 
after become  due  as  provided  in  said  lease.  The  defendant  went  into 
possession  of  the  premises  under  said  assignment  and  has  since  continn- 
ously  occupied  the  same.  The  term  of  said  lease  was  ten  years,  and 
it  provided  that  the  lessee  should,  ^^  at  his  own  cost  and  expenfie, 
make  any  necessary  repairs  to  said  building  during  said  term."  It 
also  provided  that  the  lessee  ^^  may  terminate  the  said  letting  and 
this  lease,  if  he  so  chooses,  at  the  end  of  any  year  of  said  term,  pro- 
vided he  give  said  lessor  or  her  agent,  Thomas  Molloy,  three  months 
previous  notice  of  his  intention  so  to  do.'' 

The  defendant  interposed  the  defense,  in  substance,  that  at  the 
time  he  was  negotiating  for  the  purchase  of  the  lease  from  Sugar- 
man,  he  made  an  oral  agreement  with  the  plaintiff  through  her 
agent,  one  Thomas  Molloy,  by  which  said  lease  was  modified  and 
<;hanged,  so  as  to  authorize  the  defendant  to  make  such  necessaiy 
repairs  upon  said  premises  as  he  might  deem  proper  during  the 
term  of  said  lease,  and  to  charge  the  cost  thereof  to  the  plaintiff,  or 
offset  the  same  against  any  rent  which  might  become  due  by  the 
terms  of  said  lease,  and  that  under  said  parol  agreement  he  did 
make  repairs  upon  said  premises  before  the  commencement  of  this 
action,  the  cost  of  which  exceeded  or  equalled  the  amount  of  rent 
which  was  then  due  by  the  terms  of  the  lease,  and  that,  therefore, 
the  defendant  was  not  indebted  to  the  plaintiff  in  any  sum 
whatever. 

These  issues  were  tried  and  it  was  found  by  the  Municipal  Court 
that  the  original  lease  was  thus  modified ;  that  the  defendant  had 
made  repairs  upon  the  premises,  the  cost  of  which  was  at  least 
$250,  the  amount  of  rent  for  five  months  specified  in  the  lease, 
and  that  the  defendant  was  entitled  to  offset    the  cost  of  snch 
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repairs  against  the  plaintiffs  claim  against  him  for  rent,  and  such 
judgment  was  directed  for  the  defendant  for  the  costs  of  the 
^action. 

The  plaintiff  appealed  from  such  judgment  to  the  County  Court, 
where  the  judgment  of  the  Municipal  Court  was  affirmed,  and  from 
«uch  judgment  of  affirmance  tliis  appeal  is  taken. 

Andrew  S.  WhiUy  for  the  appellant. 

Thomcbs  Hogcm^  for  the  respondent. 

McLennan,  J. : 

The  evidence  tended  to  show  that  while  the  defendant  was  nego- 
tiating with  Sugarman  for  the  purchase  of  his  lease,  he  called  at  the 
office  of  the  plaintiff's  agent  and  stated  in  substance  to  a  Mr.  John- 
43on  who  was  there  in  charge,  that  he  contemplated  purchasing  the 
lease  in  question,  and  that  he  would  purchase  the  same  from  Sugar- 
man  if  the  plaintiff  would  make  certain  repairs  (which  were  not 
specified)  upon  the  buildings ;  that  he  was  informed  that  he,  John- 
son, could  do  nothing  about  the  matter,  but  would  inform  plaintiff's 
^ent  of  the  defendant's  desire.  Thereupon  Johnson  wrote  to 
plaintiff's  agent  a  letter,  as  follows,  viz. : 

^*  Thomas  Molloy,  Jcmua/ry  80^A,  1899. 

«  Big  Moose,  K  T. : 

^^  Nothing  special  to  write  about,  unless  it  is  that  your  tenant 

Sugarman  has  sold  out  to  T.  Heffernan,   builder,  to  take  effect 

February  15th.     Heffernan  called  to  see  you  about  making  some 

repairs  to  office,  and  he  wants  to  build  a  paint  room  on  top.    I  told 

Mm  he  would  have  to  get  along  the  best  way  he  could  until  your 

return. 

«  (Signed)  P.  J.  JOHNSON." 

On  the  second  day  of  February  plaintiff's  agent,  Molloy,  wrote 

Johnson  as  follows,  viz. : 

"  Sybaoubb,  K  Y.,  Febma/ry  2ndy  1899. 
**  P.  J.  Johnson  : 

^^  Heffernan  can  make  such  necessary  repairs  and  such  other 

repairs  as  he  thinks  necessary,  and  I  will  be  liberal  in  settlement 

vrith  him.     I  will  help  a  good  tenant  all  I  can. 

"(Signed)  THGS.  MOLLOY." 
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Soon  after  the  receipt  of  this  letter  Johnson  showed  it  to  the 
defendant,  and  thereupon  he  completed  his  negotiations  with  Sugar- 
man,  purchased  the  lease  in  question,  entered  into  possession  of  the 
leased  premises,  made  the  repairs  which  constituted  his  counter- 
claim, and  all,  as  he  testified,  relying  upon  said  letter  of  February 
second,  written  by  the  plaintifTs  agent  and  shown  to  him  by 
Johnson. 

The  important  question  to  be  determined  is  whether  or  not  the 
two  letters  above  quoted  were  sufficient  to  constitute  a  modification 
of  the  original  lease.  Concededly  no  other  negotiations  were  had 
between  the  plaintiff  or  her  agent  and  the  defendant,  prior  to  the 
purchase  of  the  lease  by  the  defendant  from  Sugarman. 

In  writing  the  letter  to  plaintiff's  agent,  Johnson  in  no  man> 
ner  represented  the  plaintiff  or  her  agent  It  will  be  observed  that 
MoUoy  was  informed  by  Johnson  that  the  defendant  had  already 
bought  out  Sugarman ;  and  if  so  he  had  become  legally  obligated 
to  pay  the  rent  as  specified  in  the  lease,  and  so  there  was  no  con- 
sideration for  plaintiff's  agreement  to  repair,  even  if  we  assume 
that  MoUoy's  letter  was  susceptible  of  such  interpretation.  Molloy 
was  also  informed  that  the  defendant  desired  to  build  a  paint 
room  on  the  top  of  the  building  and  make  some  repairs  to  the 
office.  The  defendant  cannot  complain  that  Johnson  did  not  cor- 
rectly inform  Molloy  of  the  condition  of  the  negotiations  between 
him  and  Sugarman.  If  what  the  defendant  stated  to  Johnson  wa& 
incorrectly  repeated  to  Molloy,  it  is  the  defendant's  misfortune, 
and  can  in  no  manner  affect  the  plaintiff's  rights.  The  repairs 
made  by  the  defendant,  the  cost  of  which  he  seeks  to  recover  in 
this  action,  did  not  include  the  building  of  a  paint  room,  and  onij 
a  very  small  portion  of  the  cost  was  for  repairs  to  the  office.  They 
were  of  a  character  entirely  different  from  those  indicated  in  tlie 
letter  of  Johnson  to  Molloy. 

Plaintiff's  agent  not  having  been  correctly  informed  as  to  tl.e 
state  of  the  negotiations  between  Sugarman  and  the  defendant,  or 
in  regard  to  the  repairs  which  were  desired  by  the  defendant,  his^ 
promise  based  upon  such  information,  if  made,  was  not  binding 
upon  the  plaintiff.  It  is  quite  possible,  if  the  defendant  bad  built 
a  "  paint  room,"  the  plaintiff  would  have  been  wiUing  to  pay  the 
cost  of  repairing  the  office.     Nothing  of  the  kind  was  done  or  con* 
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templated  by  the  defendant.  It  is  apparent  that  the  minds  of  the 
parties  did  not  meet,  and  no  binding  agreement  was  made. 

We  think  the  letters,  which  constitated  the  entire  negotiation 
between  the  parties,  considering  all  the  circumstances,  are  not 
sasceptible  of  the  interpretation  contended  for  by  the  defendant. 
As  we  have  seen,  the  lease  was  for  a  term  of  ten  years.  It  had 
more  than  eight  years  to  run  after  its  purchase  by  th§  defendant. 
If  his  contention  is  correct  and  the  holding  of  the  lower  court 
is  sustained,  the  defendant  will  be  at  liberty,  each  year  during 
the  entire  term,  to  expend  in  repairs  a  sum  in  excess  of  the  stipu- 
lated rent,  provided  only  he  shall  think  such  repairs  reasonably 
necessary,  and  thus  be  at  liberty  to  deprive  the  plainti^  of  all 
income  from  the  leased  premises.  Again,  the  defendant  may  ter- 
minate the  lease  by  giving  notice  of  his  intention  so  to  do  three 
months  before  the  expiration  of  any  year.  In  the  agreement  con- 
tended for  there  is  no  limit  to  the  amount  of  expenditure  which  the 
defendant  may  make  for  repairs ;  there  is  nothing  to  indicate  their 
character,  whether  they  shall  be  such  as  would  add  to  the  value  of 
the  property  or  make  it  more  suitable  for  general  use,  or  such  only 
as  would  serve  the  convenience  of  the  defendant.  Such  repairs 
having  been  made  by  the  defendant,  whatever  their  cost,  if  his  con- 
tention is  correct  he  would  be  at  liberty  to  abandon  the  premises 
and  call  upon  the  plaintiff  to  reimburse  him. 

The  conclusion  is  reached  that  the  interpretation  placed  upon 
the  two  letters  in  question  by  the  court  below  is  erroneous ;  that 
they  did  not  in  any  manner  change  or  modify  the  assigned  lease  or 
affect  the  legal  rights  of  the  parties ;  that  the  letter  of  Molloy  to 
Johnson,  which  was  shown  to  the  defendant,  imposed  no  legal 
obligation  upon  the  plaintiff  to  reimburse  the  defendant  for  the 
cost  of  any  repairs  which  he  might  make ;  that  by  such  letter  it 
was  only  intended  to  promise  that  if  the  repairs  specified  in  the 
letter  to  Molloy  were  made,  the  plaintiff  would  be  liberal  in 
making  settlement.  Such  is  the  language  of  the  letter,  and  its 
meaning  ought  not  to  be  enlarged,  especially  in  view  of  the  fact 
that  it  is  sought  to  charge  the  plaintiff  for  repairs  made  during  a 
period  of  five  months  a  sum  in  excess  of  the  stipulated  rent  for 
such  period.  We  think  no  such  agreement  was  intended  by  the 
App.  Div.— Vol.  LIX.        68 
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parties ;  that  no  such  agreement  was  in  fact  made  by  the  letters  put 
in  evidence,  and  which  alone  must  be  relied  upon  by  the  defendant. 
Several  of  the  objections  and  exceptions  to  the  admission  of 
evidence  present  such  error  as  to  require  a  reversal  of  the  judg- 
ment, but  as  we  are  of  the  opinion  that  the  two  letters,  which 
constitute  the  sole  negotiation  between  the  parties,  are  not  suffi- 
cient to  change  or  modify  the  original  lease,  or  in  any  manner 
affect  the  rights  of  the  parties,  we  deem  it  unnecessary  to  discuss 
such  exceptions. 

It  follows  that  the  judgment  appealed  trom  should  be  reversed 
Judgment  of   the  County  Court  and  of  the  Municipal  Court 
reversed,  with  costs. 

All  concurred ;  Lauohlik,  J.,  in  result  only. 

Judgment  of  County  and  Municipal  Courts  reversed,  with  costs. 


BoLLiN  B.  Wood,  as  Executor,  etc.,  of  Fbedssiok  WErrz,  Deceased, 
Appellant,  v,  Cathebins  Zosnstosff,  Bespondent. 

Bank  deparit — queition  of  ownerMp  therecf  bettoeen  a  faihtr  (tinee  deeeoied)  in 
fohote  name  it  originaUy  itood  and  hi$  daughter  toftoM  name  had  been  added  to  t^ioi 
of  ths  father  —  under  u>hat  dreumttanca  a  question  for  the  jury. 

In  an  ftction  brought  by  an  executor  against  the  daughter  of  his  testator  to 
recover  the  amount  of  a  bank  deposit  standing  in  the  Joint  names  of  the  testa- 
tor and  the  defendant,  which  was  withdrawn  by  the  latter  three  days  after  the 
testator's  death,  it  appeared  that  the  account  originally  stood  in  the  testat^ir'B 
name  and  that  at  least  a  part  of  the  moneys  deposited  therein  belonged  to  the 
testator;  that  the  defendant  kept  the  pass  book  and  that  the  testator,  who  was 
a  man  advanced  in  years,  repeatedly  requested  her  to  bring  it  to  him,  which 
she  invariably  promised  to  do;  that  she  never  made  any  suggestion  that  the 
deposit  was  her  property  or  that  the  survivor  was  entitled  to  it,  nor  did  she 
ever  dispute  the  testator's  right  to  the  pass  book.  It  also  appeared  that  ihe 
testator  by  his  will  disposed  of  a  considerable  amount  in  general  legacies  Mid 
made  the  defendant  his  residuary  legatee  and  that  the  bank  account  was  the 
only  property  upon  which  the  will  oould  operate. 

SM^  that  the  evidence  required  the  submission  to  the  jury  of  the  question  of 
ownership  of  the  deposit,  and  that  it  was  error  for  the  court  to  direct  a  verdict 
in  the  defendant's  favor. 


WOOD  V.  ZORNSTORFF.  53» 


App.  Div.]  FouBTH  Department,  March  Term,  1901. 

Appeal  by  the  plaintiff,  RoUin  B.  Wood,  as  executor,  etc.,  of 
Frederick  Weitz,  deceased,  from  a  judgment  of  the  County  Court 
of  Monroe  county  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Monroe  on  the  24th  day  of  May, 
1900,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  24th  dry 
of  May,  1900,  denying  the  plaintiflPs  motion  for  a  new  trial  made 
upon  the  minutes. 

Pomeroy  P.  Dichinaon^  for  the  appellant. 
WiUiam  A.  Sutherland^  for  the  respondent. 

Spring,  J. : 

November  17,  1890,  Frederick  Weitz  had  on  deposit  in  theRoch- 
ester  Savings  Bank  $185.85.  On  that  day  the  account  was  trans- 
ferred to  Frederick  Weitz  and  Catherine  Zomstorff,  the  defendant; 
in  this  action,  and  the  usual  pass  book  showed  the  account  in  that 
form.  The  account  was  continued  in  this  manner  and  additions 
were  made  to  it  until  the  entire  sum,  amounting  to  $1,538.50,  was 
withdrawn  by  the  defendant  January  7,  1899,  three  days  after  the 
death  of  her  father.  The  pass  book  during  this  period  was  retained 
by  the  defendant,  but  it  does  not  appear  with  any  satisfactory  clear- 
ness who  was  responsible  for  the  deposits  made  from  time  to  time. 
Mr.  Weitz  was  an  old  man  who  moved  about  with  difficulty,  and  in 
1889  he  had  conveyed  his  farm  to  his  two  sons  who  at  first  paid  him 
a  monthly  allowance  of  $12.50,  and  also  supported,  clothed  a:id 
maintained  him.  Later  during  that  year,  in  compromise  of  an 
action  pending  between  the  father  and  his  sons,  this  agreement  was 
modified  by  providing  for  the  payment  to  the  old  gentleman  of 
$800  in  three  equal  annual  payments  in  addition  to  his  monthly 
stipend. 

He  was  evidently  a  thrifty,  economical  man,  and  it  is  not  a  violent 
inference  to  entertain  that  out  of  these  moneys  he  added  to  the  bank 
account,  as  the  deposits  were  strung  along  during  this  entire  peri<»d, 
in  small  sums.  It  can  be  urged  with  some  plausibility  that  the 
account  itself  confirms  the  claim  that  these  deposits  were  made  by 
the  father.     In  November,  1897,  he  made  his  last  will  and  testa- 
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ment  disposing  of  $850  in  general  legacies  and  making  the  defend- 
ant his  residuary  legatee.  It  does  not  appear  tliat  he  was  the  owner 
of  any  considerable  property  unless  this  bank  account  represented 
his  savings,  and  it  can  be  claimed  that  his  motive  in  drawing  his 
will  was  to  dispose  of  that  fund.  Beyond  the  inferences  which 
might  be  drawn  from  these  facts  and  circumstances  there  was  direct 
proof  of  more  or  less  cogency. 

Several  witnesses  testified  that  the  old  gentleman  repeatedly 
asked  the  defendant  for  his  pass  book,  and  she  promised  that  she 
would  bring  it  to  him.  She  lived  seven  or  eight  miles  from  her 
father,  and  occasionally  at  his  instance  relatives  called  at  her  house 
informing  her  that  her  father  wanted  his  pass  book,  and  she  invari- 
ably promised  to  take  it  to  him.  When  she  came  to  visit  him  once 
he  said  :  '^  I  want  my  bank  book  and  I  want  to  have  my  money  and 
look  after  my  money,"  and  she  replied,  "  I  will  bring  it  some  time 
or  other."  At  another  time  when  she  came  without  it  he  said  to 
her :  '^  Rather  curious ;  a  person  who  has  money  in  the  bank  and 
can't  get  a  hold  of  his  book  and  see  whatever  is  going  on  with  it." 
In  these  conversations,  so  far  as  the  proof  shows,  there  was  no  sug- 
gestion by  her  that  the  moneys  in  the  bank  were  her  property  or 
that  the  survivor  was  to  take  them,  nor  did  she  dispute  his  right  to 
the  bank  book. 

While  these  facts  do  not  conclusively  establish  the  fact  that  the 
father  owned  or  was  interested  in  the  deposits,  they  may  warrant 
inferences,  unexplained  as  they  are  now,  which  would  justify  a 
jury  in  finding  the  moneys,  at  least,  did  not  wholly  belong  to  the 
defendant. 

While  the  bank  book  during  this  period  was  in  the  name  of 
the  father  and  daughter,  it  does  not  necessarily  follow  from 
that  fact  that  she  was  to  receive  the  whole  sum  upon  his  death. 
The  intention  of  the  parties  in  making  this  transfer  to  the  two  and 
in  keeping  it  in  that  form  is  what  must  control  the  solution  of  this 
action.  {DePuy  v.  StevenSj  37  App.  Div.  289,  294;  Matter  of 
Bolin,  136  N.  Y.  177.) 

It  may  have  been  placed  in  the  names  of  the  two  either  to  assure 
title  in  the  survivor  or  as  a  matter  of  convenience  for  this  father  in 
his  advanced  years  to  enable  his  daughter  to  transact  the  business 
for  him,  and  it  is  for  the  jury,  taking  into  consideration  their  rela- 
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tioQS  and  all  the  facts  and  circumstances,  with  the  deductions  to  be 
properly  drawn  therefrom,  to  determine  where  the  truth  lies. 

The  judgment  and  order  should  be  reversed,  with  costs  to  the 
appellant  to  abide  the  event. 

All  concurred. 

Judgment  of  County  Court  reversed  upon  the  facts  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  event. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Emma  E.  Cbameb,  as  General  Guardian  of  Grace  E.  Ckambr^ 
Deceased. 

JEmma  E.  Cbameb,  Individually  and  as  Guardian,  etc.,  of  Graob  E. 
Cramer,  Deceased,  Appellant ;  Myrtle  Cramer,  Respondent. 

Will — a  ffift  to  great-grandehildren,  "ineaseof  the  death  of  either  ♦  *  *  with- 
o%a  heir  or  heirs  **  togo  **tothe  euroiwr  '*  —  the**  death  "  is  one  after  the  testoMx 
—  **  Tieirs  "  means  issue, 

A  woman  eighty-five  years  of  age  made  a  will  by  which  she  gave  all  her  perBonal 
property  to  her  two  great-grandchildren  who  were  then  nine  and  eleven  years 
of  age  respectively,  and  provided:  '*  But  in  the  case  of  the  death  of  either  of 
said  great-gramtchildren,  Gracie  or  Myrtle,  without  heir  or  heirs,  I  direct  that 
such  share  of  personal  property  shall  go  to  the  survivor  of  them."  She  made 
a  similar  disposition  of  her  real  estate.  Both  great-grandchildren  survived 
the  testatrix,  but  one  of  them  subsequently  died  leaving  her  mother  and  sister 
as  her  only  heirs  at  law. 

JBdd,  that  the  share  of  the  deceased  child  passed  to  her  surviving  sister  and  that 
her  mother  took  no  interest  therein; 

'That,  in  view  of  the  difference  in  the  ages  of  the  testatrix  and  her  great-grand- 
children, the  provision  for  survivorship  in  the  case  of  the  death  of  one  of  the 
great-grandchildren  should  not  be  construed  to  refer  to  a  death  prior  to  the 
death  of  the  testatrix  o»  without  any  heirs  at  all,  but  to  a  death  after  that  of 
the  testatrix  and  without  any  descendants. 

UgLemnan  and  Laughlin,  JJ.,  dissented. 

Appeal  by  Emma  E.  Cramer,  individnally  and  as  general  gnardian 
of  Grace  E.  Cramer,  deceased,  from  so  much  of  a  decree  of  the  Sur* 
Togate's  Court  of  the  county  of  Wayne,  entered  in  said  Surrogate's 
Court  on  the  16th  day  of  October,  1900,  as  directs  that  the  sum  of 
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$144.80,  being  the  avails  which  came  from  the  will  of  Gennet  T. 
Gurnsey,  the  great-grandmother  of  Grace  E.  Cramer,  be  paid  to 
Emma  E.  Cramer,  as  general  guardian  of  Myrtle  Cramer,  an 
infant. 

Charle%  McLouth^  for  the  appellant. 

Charles  T.  Ennisy  special  gnardian,  for  the  respondent. 

Spring,  J. : 

On  the  25th  day  of  September,  1897,  Gennet  T.  Gnrnsey,  a 

widow  lady  eighty-five  years  of  age,  made  her  last  will  and  testa- 
ment. She  gave  to  her  two  great-grandchildren,  Gracie  and  Myrtie 
Cramer,  all  of  her  personal  property,  and  then  added  this  clause  to 
the  bequest :  "  But  in  the  case  of  the  death  of  either  of  said  great- 
grandchildren, Gracie  or  Myrtie,  without  heir  or  heirs,  I  direct  that 
su<th  share  of  personal  property  shall  go  to  the  survivor  of  them.'* 
She  likewise,  by  a  separate  item,  devised  her  real  estate  to  these 
two  beneficiaries,  supplementing  the  devise  by  a  clause  similar  to 
the  one  quoted. 

At  the  time  of  the  execution  of  the  will  Gracie  was  eleven  years 
of  age  and  Myrtie  nine.     Gracie  died  after  the  testatrix,  leaving 
her  mother  and  sister  as  her  only  heirs  at  law.     The  mother  was 
the  general  guardian  of   this  daughter  now  deceased,   and   had 
received  money  from  the  executrix  of  the  will  of  Mrs.  Gurnsey, 
and  the  surrogate  construed  the  will  of  the  testatrix  in  order  to 
determine  to  whom   this  money  belonged.     Aside   from  the  sam 
directly  involved  there  are  funds  in  the  custody  of  the  executrix 
awaiting  distribution  until  the  determination  of  this  appeal.    The 
question  is :  Did  the  testatrix  intend  that  in  case  one  sister  died  the 
right  of  the  other  to  take  her  share  depended  upon  the  latter  dying 
without  any  heirs  at  law,  or  was  that  term  restricted  to  descend- 
ants ?    The  mother  contends  that,  inasmuch  as  the  daughter  died 
leaving  heirs,  the  contingency  which  was  to  forestall  the  transfer  of 
the  share  to  the  surviving  sister  has  not  happened. 

It  is  well  settled  that  in  construing  wills  the  words  "heirs,'^ 
"  heirs  at  law "  or  "  issue "  will  be  given  either  their  enlarged  or 
restricted  sense  as  best  exemplifies  the  wishes  of  the  testator. 
{Johnson  V.  Brasington^  156  N.  Y.  181 ;  New  York  Life  Lis,  & 
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Trust  Co.  V.  Vide^  161  id.  11,  21  •  Armstrong  v.  Oalusha^  43  App. 
Div.  248.) 

If  the  right  of  Myrtie  to  receive  this  share  depended  upon  her 
sister  Qracie  dying  without  any  heirs  at  all,  then  we  have  an 
absurdity,  for  both  Myrtie  and  her  mother  were  her  heirs.  It  would 
be  rare  indeed  for  one  to  be  utterly  without  heirs.  The  clause  is  in 
the  will  for  some  purpose.  Without  it  the  mother  and  daughter 
would  receive  this  share  as  next  of  kin.  Either  it  was  the  design 
of  the  testatrix  to  make  effective  the  transfer  to  the  sister  who  sur- 
vived, in  case  the  one  who  died  was  childless,  or  else  the  clause  is 
surplusage.  We  must  give  it  some  force  unless  in  so  doing  we 
impair  the  general  plan  of  the  will,  and  the  only  interpretation 
which  tallies  at  all  with  the  obvious  intention  of  the  testatrix  is  that 
the  surviving  sister  is  entitled  to  this  property. 

The  more  troublesome  question  is,  however,  whether  Gracie, 
having  survived  the  testatrix,  did  not  become  vested  with  the 
bequest  so  that  it  must  now  be  apportioned  according  to  the  Stat- 
ute of  Distribution.  Is  the  word  "survivor"  restricted  to  death 
before  that  of  the  testatrix  ?  While  the  general  use  of  the  term  is 
limited  to  that  sense,  the  rule  is  not  a  hard  and  fast  one  and  yields 
like  all  arbitrary  tests  to  the  intention  of  the  testator.  (  VaTiderzee 
V.  Slingerlandy  103  N.  Y.  47,  55 ;  Mead  v.  Mdbmy  131  id.  255 ; 
IfdUs  V.  Ndlisy  99  id.  505;  Becker  v.  BeckeVy  22  App.  Div. 
234.) 

In  Benson  v.  Corhin  (145  N.  T.  351),  Judge  Finch,  in  construing 
for  the  court  the  expression  "  without  issue "  in  a  will,  and  com- 
menting upon  this  canon  of  interpretation,  observes  (at  p.  359) : 
"  While  such  is  the  general  rule,  it  is  said  to  maintain  its  hold  some- 
what weakly  and  with  a  doubtful  grasp,  and  to  yield  easily  to  any 
fact  or  circumstance  indicating  a  different  intention."  In  Mead  v. 
Mdben  {supra)  the  testator  divided  his  estate,  after  a  few  unimport- 
ant legacies,  into  seven  parts,  giving  one  to  each  of  his  children,  and 
until  the  land  was  disposed  of  its  income  was  to  be  paid  to  them. 
One  clause  of  the  will  provided :  "  If  any  of  ray  children,  except 
Diademia,  shall  die  without  leaving  surviving  child  or  children  or 
heirs  of  the  body,  then  the  share  or  portion  of  my  estate  so  given  to 
8uch  deceased  child  shall  go  equally  to  my  other  children  *  *  *." 
All  of  the  children  survived  their  father,  but  one  subsequently 
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married  and  died  without  children,  bat  leaving  a  husband  who 
claimed  that  the  interest  of  his  wife  became  absolute  upon  the  death 
of  her  father.  The  court,  after  referring  to  the  general  rule  indi- 
cated, and  declarirg  that  it  is  subordinate  to  the  intention  of  the 
testator's  scheme  for  the  distribution  of  his  property  by  his  will, 
adds :  "  In  all  the  authorities  which  are  referred  to  upon  the  sub- 
ject of  the  application  of  the  general  rule  above  referred  to,  the 
courts,  as  indeed  does  Mr.  Jarman,  upon  the  authority  of  whom  the 
courts  have  more  or  less  relied,  assume  that  the  context  of  the 
will  is  silent,  and  that  the  instrument  contains  nothing  indicating 
an  intention  which  interferes  with  the  application  of  this  rule. 
*  *  *  The  rule  must  yield  if,  upon  consulting  the  other  pro- 
visions of  a  will,  we  can  find  a  warrant  for  importing  into  the  lan- 
guage used  by  the  testator,  the  natural  and  an  ordinary  significance. 
It  cannot  be  denied  that  the  ordinary  import  of  the  words  ^  if  any 
of  my  children  shall  die '  is  that  of  a  death  of  any  of  them  at  anj 
time,  and  there  are  evidences  in  this  will  that  not  only  such  was  the 
probable  intention  of  the  testator,  but  that  to  give  a  different  con- 
struction to  the  language  would  be  to  thwart  an  apparent  and  a 
natural  purpose  of  keeping  his  estate  from  the  possession  of 
strangers  in  blood." 

In  the  present  case  the  testatrix,  with  her  eighty-five  years  and 
with  these  little  girls,  only  nine  and  eleven  respectively,  could  not 
have  intended  to  restrict  the  survivorship  without  heirs  to  a  death 
prior  to  her  own.  In  the  natural  course  of  events,  if  one  of  these 
heirs  died  before  the  testatrix,  she  would  leave  no  children.  In 
arriving  at  her  purpose  we  cannot  ignore  this  obvious  fact  and  the 
further  fact  that  they  would  probably  outlive  her.  The  testatrix 
had  one  object  in  view  and  that  was  to  insure  the  transmission  of  her 
estate  to  these  two  children  or  the  survivor  of  them  unless  one  died 
leaving  issue.  In  further  confirmation  of  this  is  the  fact  that  no 
specific  provision  is  made  for  their  mother  to  take  in  any  event. 
While  she  would  be  the  beneficiary  if  both  the  children  died  child- 
less, yet  the  testatrix  apparently  was  not  contemplating  this  con- 
tingency, but  was  animated  by  the  desire  to  aid  the  children.  If 
they  had  not  been  uppermost  in  her  purpose  she  would  have  been 
apt  to  provide  for  the  mother  when  the  death  of  either  child 
occurred.     Her  omission  to  do  this  is  a  circumstance  indicating 
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that  she  expected  the  grandchild  surviving  to  receive  the  entire 
property  unless  as  time  ran  along  children  were  born  before  death 
intervened.  Nor  is  the  clause  under  consideration  wholly  free  from 
ambiguity.  The  expression  "  without  heir  or  heirs,"  as  has  been 
stated,  may  be  varying  in  its  compass,  in  the  one  case  restricted  to 
descendants,  and  in  another  including  collateral  relatives,  the  mean- 
ing depending  upon  other  provisions  of  the  will  or  upon  other  facts 
essential  to  ascertain  the  intention  of  the  testatrix. 

Wdshbon  V.  Cope  (144  N.  T.  287)  is  not  decisive  of  this  case. 
The  testator  in. that  case  was  an  old  man,  but  his  daughter,  the 
beneficiary,  was  a  married  woman  and  the  birth  of  a  child  during 
the  lifetime  of  the  testator  was  not  at  all  improbable ;  in  the  case  at 
bar  it  could  hardly  be  expected.  In  that  case  there  was  a  bequest 
in  unmistakable  terms  to  the  daughter,  and  it  was  by  a  subsequent 
and  independent  clause  that  any  paring  down  of  the  legacy  was 
made,  if  at  all.  The  court  invoked  the  rule  that  an  estate  once 
granted  will  not  be  lessened  by  succeeding  portions  of  the  will  unless 
the  intention  to  cut  down  is  clear  and  definite.  Again,  the  general 
plan  of  the  will  in  that  case  involved  an  equal  distribution  among 
the  children  of  the  testator.  There  was  nothing  in  the  context  of 
the  will  and  no  circumstance  which  called  for  a  departure  from  the 
^neral  rule  as  to  the  vesting  of  estates.  In  the  present  case  there 
fieems  to  have  been  an  intention  to  exclude  the  mother  of  the  infant 
children  from  participating  in  the  estate  of  the  testatrix.  In  the 
Washbon  case  the  legacy  to  the  daughter  and  her  aliquot  portion  as 
residuary  legatee  were  paid  over  to  her  as  absolute  owner.  After 
the  lapse  of  twenty  years,  and  as  she  was  then  sixty-seven  years  of 
age  and  had  never  given  birth  to  a  child,  the  action  was  commenced 
to  compel  her  to  give  security  for  the  return  to  the  estate,  upon  her 
death,  of  the  moneys  paid  to  her.  The  scheme  of  the  will,  the 
recognition  and  long  acquiescence  of  the  parties  interested  in  her 
unqualified  ownership,  were  potent  circumstances  in  favor  of  adher 
ing  to  the  general  rule  of  construction  referred  to. 

In  the  construction  of  wills  containing  clauses  of  this  kind,  each 
must  depend  upon  its  own  peculiar  facts,  and  it  seems  clear  to  my 
mind  that  the  testatrix  in  this  case  intended  that,  if  either  of  her 
]>eneficiaries  died  childless,  the  surviving  legatee  should  take. 
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The  decree  of  the  Surrogate's  Court  should  be  affirmed,  with 
costs  of  the  general  guardian  payable  out  of  the  fund. 

Adams,  P.  J.,  and  Williams,  J.,  concurred  ;  McLbkkan,  J.,  dis- 
sented in  opinion,  and  Laughlin,  J.,  in  memorandum. 

MoLenkan,  J.  (dissenting) : 

The  wUl  of  Gennet  T.  Gumsey,  which  is  the  subject  of  this 
litigation,  provides  as  follows : 

^^  First  After  the  payment  of  all  my  just  debts  and  funeral 
expenses,  I  give  and  bequeath  to  my  two  great-grandchildren, 
Gracie  and  Myrtie  Cramer  (daughters  of  Leonard  Cramer,  deceased), 
all  my  personal  property,  including  my  household  furniture,  equally, 
share  and  share  alike.  But  in  the  case  of  the  death  of  either  of  sud 
great-grandchildren,  Gracie  or  Myrtie,  without  heir  or  heirs,  I  direct 
that  such  share  of  personal  property  shall  go  to  the  survivor  of 
them." 

By  the  2d  paragraph  of  the  will  precisely  the  same  disposi- 
tion is  made  by  the  testatrix  of  her  real  property,  by  the  use  of 
substantially  the  same  words.  The  testatrix  died,  leaving  her  sur- 
viving her  said  two  great-grandchildren  and  their  mother,  Emma  K 
Cramer,  the  appellant.  Afterward  Gracie  died,  leaving  her  surviv- 
ing her  sister  Myrtie  and  her  mother.  The  respondent,  Myrtie 
Cramer,  claims  the  entire  property  left  by  the  testatrix,  solely  upon 
the  ground  that  she  survived  her  sister  Gracie.  The  appellant, 
Emma  £.  Cramer,  the  mother  of  Gracie  and  Myrtie,  claims  to  take 
one-half  of  the  devised  property  as  heir  of  her  deceased  daughter 
Gracie.  The  Surrogate's  Court  determined  in  substance  that  the 
respondent,  Myrtie  Cramer,  was  entitled  to  the  entire  estate  left  by 
the  testatrix,  and  from  such  determination  this  appeal  is  taken. 

The  language  used  in  the  disposing  clause  of  the  will  has  a  well- 
defined  and  well-recognized  legal  meaning.  The  word  "death"  in 
the  clause  "  but  in  the  case  of  the  death  of  either  of  said  great- 
grandchildren," refers  to  a  "  death  "  within  the  lifetime  of  the  tes- 
tatrix. The  reason  for  such  construction  is,  as  stated  by  Bbown,  J., 
in  Fowler  v.  IngeraoU  (127  N.  Y.  472) :  "  To  prevent  a  lapse  in 
case  the  first  devisee  is  not  living  at  the  death  of  the  testator,  and 
do  not  create  an  executory  devise  or  a  remainder  over  upon  the  death 
at  any  time  of  the  first  taker.     *    *    *    Xhe  reason  assigned  for 
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the  rale  is,  that  as  death  is  the  certain  event  and  time  only  is  con- 
tingent, the  words  of  contingency  can  only  be  satisfied  by  referring 
them  to  a  death  before  some  particular  period,  and  none  bemg  men- 
tioned, the  time  referred  to  must  be  presumed  to  be  the  testator's 
own  death." 

In  Stokes  v.  Weston  (69  Hun,  608)  the  court  says  (Haight,  J.) : 
"  It  is  unquestionably  a  well-settled  rule  of  construction  that  where 
there  is  a  devise  to  one  person  absolutely,  and  in  case  of  his  death 
to  another,  the  words  of  contingency  refer  to  a  death  in  the  lifetime 
of  the  testator." 

The  precise  question  was  decided  in  Moore  v.  Lyons  (25  Wend. 
119),  after  a  most  elaborate  discussion  and  full  consideration  of  the 
entire  subject.  In  that  case  the  court  said :  ^'  It  is  a  well-settled 
rule  of  law,  recognized  in  our  own  state,  that  *  courts  will  never 
construe  a  limitation  into  an  executory  devise,  when  it  can  take  effect 
as  a  remainder  /  nor  a  remainder  to  be  contingent,  when  it  can  be 
taken  to  be  vested,^ " 

The  will  under  discussion  in  that  case  devised  certain  real  estate 
to  one  for  life,  and  from  and  after  his  death  to  three  others,  or  to 
the  survivors  or  survivor  of  them,  their  or  his  heirs  and  assigns  for- 
ever. It  was  held  that  the  remaindermen  took  a  vested  interest  at 
the  death  of  the  testator,  and  consequently,  though  at  the  time  of 
the  decease  of  the  tenant  for  hf e  there  was  but  one  of  the  remain- 
dermen  surviving,  he  took  only  one-third  of  the  estate,  and  the  heirs 
at  law  of  the  two  others  took  the  residue.  It  was  held  that  the 
words  of  survivorship  referred  to  the  death  of  the  testator  and  not 
to  the  death  of  the  tenant  for  life.  This  was  held  to  be  the  neces- 
sary construction  of  the  words  used,  unless  from  other  parts  of  the 
will  it  was  manifest  that  the  intent  of  the  testator  was  otherwise. 
The  decision  was  approved  and  referred  to  as  an  authority  covering 
the  whole  subject  by  Peckham,  J.,  in  Livingston  v.  Oreene  (52  N. 
Y.  118).  In  that  case  the  testator,  after  giving  a  life  estate  to  his 
wife  in  all  his  real  estate,  by  the  7th  clause  of  the  will  provided  as 
follows :  "  I  give  and  bequeath  all  my  real  estate  *  *  *  to  all 
my  children,  and  to  their  heirs  and  assigns  forever,  to  be  equally 
divided,  share  and  share  alike ;  and  should  any  of  my  children  die 
and  leave  lawful  heirs,  such  heirs  to  receive  the  portion  that  their 
parent  would  have  been  entitled  to  had  such  parent  lived,  viz.,  after 
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the  death  of  my  beloved  wife,  Frederics,  I  give  to  my  son  John  A. 
Livingston  one  equal  share,"  and  so  on,  naming  all  his  eleven  chil- 
dren. It  was  held  that  each  of  the  children  who  survived  the  testar 
tor  took  a  vested  remainder  in  his  real  estate  at  the  time  of  the 
testator's  death.  The  court  said :  '^  In  regard  to  the  purpose  of 
this  will  it  will  not  do  to  depart  from  well-eettled  rules  of  con- 
struction ;  from  the  meaning  which  authorities,  well  considered,  have 
attached  to  the  language." 

Qu<ickenho8  v.  Kingaland  (102  N.  Y.  128)  was  an  action  to  con- 
strue the  will  of  K.,  which,  after  certain  devises  and  legacies,  gave 
the  residue  of  his  estate  '^  unto  my  son  Daniel  Kingsland,  and  to  his 
heirs ;  but  in  case  my  son  Daniel  should  die  without  lawful  issue, 
I  give  and  bequeath  it  to  my  remaining  children,  share  and  share 
alike." 

It  was  held  that  the  death  referred  to  related  to  the  death  of  the 
testator,  and  upon  the  happening  of  that  event  during  the  life  of 
Daniel  the  latter  became  vested  with  the  residuary  estate  and 
entitled  to  its  immediate  possession.  Judge  Danfobth,  in  writing 
the  opinion  of  the  court,  said :  ''  The  question  upon  this  appeal 
*  *  *  turns  upon  the  true  construction  of  the  residuary  clause 
above  set  out.  *  *  *  That  question  was,  whether  Daniel  Kings- 
land,  the  younger,  took  the  residue  of  his  father's  estate  absolutely. 
To  answer  it  we  must  look  for  the  intention  of  the  testator,  and  that 
seems  plain  upon  the  language  employed  by  him.  It  gives  the 
remainder  of  his  estate  to  his  'son  Daniel  Kingsland  and  to  his 
heirs.'  So  far  absolutely,  but  as  this  interest  could  not  vest  until  his 
death,  the  testator,  to  provide  against  the  consequences  of  a  lapse, 
says :  '  In  case  my  son  Daniel  should  die  without  lawful  issue,'  I 
give  the  estate  to  my  remaining  children.  These  words  we  must 
hold,  upon  principle  and  authority,  relate  to  the  death  of  the 
testator,  and  upon  that  event  during  the  lifetime  of  Daniel  Kings- 
land,  Jr.,  the  latter  became  vested  with  the  residuary  estate  and  was 
entitled  to  its  possession.  This  conclusion  is  required  by  the  decis- 
ions of  the  courts  in  many  similar  cases.  {Embury  v.  Sheldon^  68 
S.  Y.  227 ;  Lwmgaton  v.  Greene.  52  id.  118.)  Indeed,  the  argu- 
ment of  the  learned  counsel  for  the  appellant  seems  to  concede  that 
the  words  of  the  testator,  taken  in  their  legal  sense,  permit  no  other 
result,  and  his  contention  is  that  their  meaning  may  be  modified  or 
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changed  by  other  provisions  in  the  will,  showing  a  different  intent. 
No  doubt  the  whole  will  is  to  be  looked  at  as  containing  the  intent 
of  the  testator,  and  one  part  may  be  made  to  give  way  to  some  other 
controlling  provision  {Hoppoch  v.  TuckeTy  59  N.  Y.  202) ;  but  here 
we  lind  nothing  to  warrant  a  presumption  against  the  legal  meaning 
of  the  words  used  in  the  residuary  clause." 

The  question  was  again  considered  in  Washlon  v.  Cope  (144  N. 
y.  287)  where  the  rule  was  again  reiterated.  Peckham,  J.,  writing 
the  opinion  of  the  court,  said :  "  There  is  another  rule  which  is  also 
well  settled,  that  where  the  devise  or  bequest  over  to  third  persons 
is  not  dependent  upon  the  event  of  death  simply,  but  upon  death 
without  issue  or  without  children,  the  death  referred  to  is  death  in 
the  lifetime  of  the  testator.  It  is  true  that  in  some  cases  courts  have 
stated  that  they  would  lay  hold  of  slight  circumstances  to  vary  this 
construction,  and  give  effect  to  the  language  according  to  its  natural 
import  as  referring  to  a  death,  under  the  circumstances  mentioned, 
happening  either  before  or  after  the  death  of  the  testator.  But 
those  circumstances  must  be  such  that  a  court  can  reasonably  say 
there  is  good  and  fair  ground  upon  which  to  base  an  alteration  of 
the  rule  outside  of  and  beyond  the  language  which  courts  have 
heretofore  held  compelled  them  to  enforce  the  rule  as  stated.  When 
the  language  of  a  devise  or  bequest  is  such  that  the  courts,  without 
looking  at  any  of  the  other  provisions  of  a  will,  would  say  that  such 
language  meant,  within  the  well-settled  decisions,  that  the  death 
spoken  of  was  death  before  that  of  the  testator,  then  the  language 
in  other  portions  of  the  will  which  is  to  alter  that  rule  must  be  such 
as  at  least  to  give  fair,  clear  and  reasonable  ground  for  saying  that 
its  proper  effect  is  to  change  the  rule  in  question." 

After  referring  to  a  large  number  of  cases  Judge  Peokham  con- 
tinues :  ^^  Enough  cases  have  been  cited  to  show,  what  indeed  there  is 
no  contradiction  in  regard  to,  that  the  exception  to  the  rule  must  be 
quite  clearly  apparent  from  the  language  otherwise  used  in  the  will, 
and  that  unless  such  language  .is  to  be  found  which  shall  render  the 
meaning  of  the  testator  quite  clear,  the  exception  to  the  rule  is  not 
sustained  and  the  rule  itself  must  prevail." 

By  the  will  under  consideration  in  that  case  the  testator,  "W.,  gave 
his  daughter  a  legacy  of  $10,000.  In  a  separate  clause  the  will 
directed  that  in  case  of  the  death  of  his  daughter  without  children, 
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the  portion  given  to  her  should  go  to  the  testator's  sons  or  their 
heirs.  The  daughter  survived  the  testator.  It  was  held  that  the 
death  referred  to  was  a  death  in  the  lifetime  of  the  testator,  and 
that  as  the  daughter  survived  him  she  took  the  devise  absolutely. 

We  think  it  may  be  said  of  all  the  eases  decided  by  the  highest 
court  of  this  State,  as  was  said  by  the  court  in  Moore  v.  Lyom 
{mprd)^  with  reference  to  the  English  cases  upon  the  subject,  tliat 
they  establish  [most  conclusively  the  general  rule  "  That  words  of 
survivorship  in  a  will  should,  in  all  cases  where  there  is  no  special 
intent  manifest  to  the  contrary,  be  taken  to  refer  to  the  death  of  the 
testator." 

The  decision  in  Vanderzee  v.  Slingerland  (103  N.  T.  47),  referred 
to  in  the  prevailing  opinion,  we  think  in  no  manner  supports  the 
respondent's  contention.  It  is  said  in  the  head  note :  "  Where  there 
is  a  devise  or  bequest  simpliciter  to  one  person  absolutely,  and  in 
case  of  his  death  to  another,  it  is  a  settled  rule  of  construction  that 
the  words  of  contingency  refer  to  a  death  in  the  lifetime  of  the 
testator. 

"  The  same  rule  applies  where  the  devise  over  is  not  dependent 
upon  the  event  of  death  simply,  but  upon  death  in  connection  with 
some  collateral  event,  as  death  without  issue  or  without  children,  etc." 

In  that  case  the  will  of  V.  devised  his  real  estate  to  his  son  Cor- 
nelius, "  subject  to  the  proviso  hereinafter  contained."  After  vari- 
ous legacies  which  were,  in  consideration  of  the  devise,  directed  to 
be  paid  by  C.  within  two  years  after  the  testator's  death,  the  will 
contained  a  proviso  to  the  eflfect  that  if  C.  "  dies  without  issue " 
then  the  estate  devised  to  him  should  go  to  four  grandchildren  of 
the  testator.  The  concluding  portion  of  the  clause  is  as  follows : 
"  In  case  my  son  Cornelius  should  die  before  the  provisions  of  this 
will  become  an  act,  the  devisees  last  named  shall  perform  and  fnlfill 
all  the  conditions  required  of  my  son  Cornelius  to  the  legatees 
named  in  this  my  will." 

Cornelius  survived  the  testator,  but  died  without  issue.  It  was 
held  that  the  words  "  dies  without  issue"  referred  to  a  death  at  any 
time,  whether  before  or  after  the  death  of  the  testator. 

But  let  us  see  what  led  the  court  to  the  decision  reached. 
Andrews,  J.,  in  his  opinion,  says :  "  But  where  real  estate  is  devised 
in  terms  denoting  an  intention  that  the  primary  devisee  shall  take  a 
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fee  on  the  death  of  the  testator,  followed  by  a  devise  over  in  case 
of  his  death  without  issue,  it  has,  I  think,  been  uniformly  held  in 
England,  and  it  is  the  rule  supported  by  the  preponderance  of 
judicial  authority  in  this  country,  that  the  words  refer  to  a  death 
without  issue,  in  the  lifetime  of  the  testator,  and  that  the  primary 
devisee  surviving  the  testator  takes  an  absolute  estate  in  fee  simple." 

A  large  number  of  cases  in  support  of  the  proposition  are  cited 
by  the  learned  judge,  and  the  reason  for  the  rule  is  declared  to  be 
founded  in  part  upon  ^^  the  disinclination  of  the  courts  to  cut  down 
a  fee  once  given,  except  upon  clear  words."  The  judge  then  con- 
tinues :  "  But  the  rule  established  by  the  courts  applies  only  where 
the  context  of  the  will  is  silent,  and  affords  no  indication  of  inten- 
tion other  than  that  disclosed  by  words  of  absolute  gift,  followed  by 
a  gift  over  in  case  of  death,  or  of  death  without  issue,  or  other 
specified  event." 

The  judge  then  proceeds  to  show  that  the  context  of  the  will 
there  under  discussion  was  not  ^'  silent,"  and  that  it  did  afford  an 
indication  of  an  intention  different  from  that  implied  by  the  words 
used.  He  points  out  that  the  gift  to  Cornelius  in  the  2d  clause  of 
the  will  is  made  "  subject  to  the  proviso  hereinafter  contained,"  and 
that  the  10th  clause,  when  construed  in  connection  with  the  2d 
clause,  gave  room  for  the  conclusion  that  it  referred  to  a  death 
either  before  or  after  the  testator's ;  and  it  is  said  that  such  con- 
clusion is  also  justified  because  of  the  last  paragraph  of  the  10th 
clause  of  the  will,  which  declares :  '^  In  case  my  son  Cornelius 
should  die  before  the  provisions  of  this  will  become  an  act,  the 
devisees  last  named  (the  grandchildren)  shall  perform  and  fulfill  all 
the  conditions  required  of  my  son  Cornelius  to  the  legatees  named 
in  this  my  will." 

The  will  in  the  case  at  bar  contains  no  subsequent  or  inconsistent 
clauses.  Substantially  the  entire  will  is  contained  in  a  single  para- 
graph. There  is  no  repetition  of  words,  and  no  doubtful  meaning 
is  possible.  There  is  nothing  in  the  context  to  indicate,  even  in  the 
slightest  degree,  an  intention  on  the  part  of  the  testatrix  different 
from  what  is  imported  by  the  legal  meaning  of  the  words  employed. 

In  Mead  v.  Mdben  (131  N.  Y.  255),  also  referred  to  in  the  pre- 
vailing opinion,  it  was  expressly  held  that  the  rule  that  where  a 
testamentary  gift  is  to  one  or  more  persons,  and  in  case  of  the 
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death  of  any  of  them  without  issue  to  the  survivors,  the  death 
referred  to  is  one  in  the  lifetime  of  the  testator,  and  that  any  one 
of  said  persons  surviving  the  testator  takes  absolutely,  is  of  uni- 
versal  application  unless  the  context  of  the  wUl  contains  something 
showing  a  contrary  intent.  But  in  that  case  it  was  held,  which  is 
undoubtedly  the  law,  that  where  the  entire  scheme  of  the  will,  par- 
ticular clauses  or  the  context,  show  that  the  testator  intended  a  death 
occurring  at  any  time,  such  intention  must  prevail ;  and  after  con- 
sidering  all  those  things  the  court  determined  in  that  case  that  the 
testator  intended  a  death  occurring  at  any  time,  and  the  will  was 
construed  accordingly. 

The  only  cases  in  which  an  exception  to  the  rule  has  been  held  ta 
exist  are  where  a  life  estate  was  created  by  the  will.    {Stokes  v. 
WestaTij  supra ;  MvUarhy  v.  SvUvoariy  49  N.  Y.  St.  Repr.  333 ;. 
S.  C,  136  N.  T.  227 ;  F(ywler  v.  IngersoU,  supra.) 

There  was  no  Uf  e  estate  created  by  the  will  m  question,  and  the 
exceptions  to  the  general  rule  pointed  out  in  those  cases  need  not  be 
considered. 

In  the  case  at  bar  there  is  nothing  in  the  will  itself  to  indicate 
any  intention  on  the  part  of  the  testatrix  that  the  words  used  by 
her  should  be  given  or  have  any  other  than  their  well-recognized 
legal  meaning  and  significance.  The  will  is  not  ambiguous.  There 
are  no  subsequent  clauses.  "  The  context  is  silent."  The  whole 
will,  except  the  formal  parts,  is  contained  in  two  paragraphs  which 
are  identical.  Oracle  and  Myrtie  are  given  the  entire  estate  of  the 
testatrix  absolutely,  share  and  share  alike,  but  in  case  of  the  death 
of  either  without  heir  or  heirs  the  survivor  shall  take. 

We  think  no  case  can  be  found  where  such  language  has  been 
held  to  refer  to  a  death  after  the  death  of  the  testator,  but  that  in 
every  case  such  language  has  been  held  to  vest  the  title  absolutely 
in  the  devisees  immediately  upon  the  death  of  the  testator. 

In  the  prevailing  opinion  it  is  said  that  the  words  *^  heir  or  heirs  "^ 
should  be  held  to  mean  "  issue  "  or  "  heirs  "  of  the  body,  and  that 
Gracie  having  died  without  children,  for  that  reason  the  entire 
estate  of  the  testatrix  went  to  the  surviving  sister.  Gracie  left  her 
surviving  "  heirs,"  the  appellant,  her  mother,  and  her  sister  Myrtie^ 
We  find  no  authority  for  restricting  the  word  "  heirs  "  as  used  ia 
the  will  to  "  issue  "  or  "  heirs  of  the  body." 
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In  Newcomh  v.  Ln^h  (84  Hun,  254)  the  court  said:  "While 
under  all  circumstances  a  child  must  be  regarded  as  an  heir,  it  by 
no  means  follows  that  if  a  person  dies  without  children,  or  the 
descendants  of  children,  he  dies  without  heirs  in  the  legal  significa- 
tion of  that  word." 

In  that  case  the  language  of  the  will  was :  "  If  my  son,  Daniel  T. 
Newcomb,  die  without  heirs."  It  was  held  that  the  testator,  by  the 
use  of  the  word  "heirs,"  did  not  intend  to  use  the  word  in  its 
restricted  sense,  and  to  mean  thereby  heirs  of  the  body  only.  The 
court  said :  "  If  such  had  been  the  intent  of  the  testator,  it  is  reason- 
able to  suppose  that  he  would  have  used  the  word  descendant,  chil- 
dren, or  heirs  of  his  body,  each  of  which  would  have  clearly  presented 
such  intention.  The  devise  in  fee  to  Daniel  T.  can,  therefore,  be 
upheld  by  giving  to  the  word  heir  its  ordinary  signification,  and  by 
so  doing  do  no  violence  to  the  apparent  intention  of  the  testator, 
especially  if  we  construe  the  contingency  of  the  death  of  Daniel  T. 
to  relate  to  a  period  before  the  death  of  tlie  testator." 

In  JoJmaon  v.  Brdsmgton  (156  N.  Y.  181)  the  language  of  the 
clause  of  the  will  under  consideration  was :  "  Then,  at  the  decease 
of  my  said  son  *  *  *  it  is  to  be  equally  divided  among  the 
children  or  heirs  of  the  said  Stephen  L.  Brasington  in  equal  shares, 
share  and  share  alike." 

The  son  died  without  children  or  descendants,  but  he  left "  heirs," 
and  it  was  held  that  the  condition  of  the  will  was  satisfied. 

The  cases  cited  by  the  respondent's  counsel,  in  which  the  word 
"  heirs  "  has  been  held  to  be  restricted  to  "  issue  "  or  "  heirs  of  the 
body  "  are  clearly  distinguishable  from  the  case  at  bar.  In  Snider 
V.  Snider  (11  App.  Div.  171)  the  words  of  the  will  were,  Michael, 
dying  without  heirs.  In  the  next  sentence  the  words  used  were, 
Michael,  dying  without  issue.  Because  of  su«h  clause,  as  stated  by 
the  court,  the  word  "  heirs  "  was  held  to  have  the  restricted  meaning. 

The  other  cases  cited  {Bundy  v.  Bundy^  38  N.  T.  410,  and 
Kidh  V.  Orenier,  1  T.  &  C.  388)  are  considered  in  Johnson  v. 
Brasington  {suprd)^  and  are  held  not  to  apply  where  a  plain  inten- 
tion to  restrict  the  meaning  of  the  irord  "  heirs  "  is  not  indicated  in 
the  will. 

When  the  language  of  a  will  is  not  ambiguous  there  is  no  room 
App.  Div,— Vol.  LIX.        70 
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for  coDstractioi),  and  full  effect  must  be  given  to  the  plain  and  gen- 
erally accepted  meaning  of  the  words  used. 

In  Bitch  V.  Hawxhurat  (114  N.  Y.  512)  the  court  said  :  "  When 
the  language  of  a  provision  of  a  will  is  plain  and  free  from  ambigu- 
ity, effect  must  be  given  to  its  import.  When  it  is  equivocal, 
the  intention  of  the  testator  in  the  use  of  the  language  employed 
by  him,  must  be  sought  for  by  reference  to  all  the  provisions  of  the 
will,  and  to  such  circumstances  as  may  properly  be  entitled  to  consid- 
eration/' clearly  implying  that  when  the  language  is  not  equivocal, 
as  in  the  case  at  bar,  such  circumstances  cannot  be  considered. 

In  LyUe  v.  Bmeridge  (58  N.  Y.  592),  which  was  an  action  involv- 
ing the  construction  of  a  will,  the  court  said  :  "  The  intent  is  to  be 
gathered  from  the  will,  and  not  the  subject  of  conjecture,  and  words 
which  have  acquired  a  fixed  legal  meaning  must  be  intended  to  have 
been  used  in  the  sense  which  has  been  impressed  upon  them,  unless  it 
is  apparent  that  they  were  used  by  the  testator  in  a  different  sense." 

In  the  case  of  W(id9W(yrth  v.  Murray  (161  N.  Y.  274)  the  court 
said :  ''  When  the  testator  employs  language  that  is  clear,  definite 
and  incapable  of  any  other  meaning  than  that  which  is  conveyed  by 
the  words  used,  there  is  no  reason  for  resorting  to  the  rules  of  con- 
struction that  are  invoked  in  the  case  of  ambiguous  wills."  {PhQr 
lips  V.  Daviesj  92  N.  Y.  199 ;  SOU  v.  Spear,  45  Penn.  St  170 ; 
Tebba  vj  Duval,  17  Gratt.  349.) 

In  every  case  to  which  our  attention  has  been  called  in  which  the 
courts  have  assumed  to  construe  a  clause  in  a  will  so  as  to  give  a 
meaning  to  the  language  employed  different  from  that  impressed 
upon  it  by  the  well-recogniaed  rules  of  law,  it  was  first  determined 
that  the  meaning  of  such  language  was  ambiguous.     We  venture  to 
assert  that  no  reported  case  can  be  found  where  it  has  been  held 
that  a  devise  to  a  known  devisee  may  be  enlarged  or  diminished  by 
reference  to  circumstances  dehors  the  will  to  ascertain  the  testator's 
intent,  when  the  language  of  the  will  itself  is  not  ambiguous  and  is 
such  as  has  acquired  a  well-defined  and  well-recognized  legal  mean- 
ing^;  and,  if  so,  the  age  of  the  testatrix,  the  age  of  the  devisees  at 
the  time  of  the  execution  of  the  will,  and  other  extrinsic  facts  refer- 
red to  in  the  prevailing  opinion  as  important  in  determing  the  intent 
of  the  testatrix,  may  not  be  considered  to  import  a  meaning  different 
from  that  which  is  unequivocally  expressed  by  the  language  used. 
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We  think  the  entire  estate  of  the  testatrix  vested  absolutely  in 
her  two  great-granddaughters,  Gracie  and  Myrtie,  share  and  share 
alike,  immediately  upon  her  death,  because  they  both  survived  the 
testatrix ;  but  even  if  the  devise  was  contingent,  depending  upon 
a  death  after  the  death  of  the  testatrix,  Gracie  Cramer  having  died 
leaving  no  "  heir  or  heirs,"  her  mother,  the  appellant,  is  entitled  to 
her  distributive  share  of  one-half  of  the  estate  devised  by  the  will 
in  question. 

We  think  the  decree  of  the  Surrogate's  Court  should  be  reversed. 

Laughlin,  J.  (dissenting) : 

I  dissent  upon  the  ground  that,  in  my  opinion,  the  title  to  the  real 
estate  devised  and  the  ownership  of  the  personal  property  vested 
absolutely  in  the  great-grandchildren  upon  the  death  of  the  testatrix. 

Decree  of  Surrogate's  Court  affirmed,  with  costs  to  respondent 
payable  out  of  the  estate. 


T.  Franklin  CBriTENDBN,  as  Trustee  in  Bankruptcy  of  the  Estate 
of  Fbbdekick  Porschet  and  Frank  C.  Barton,  as  Copartners 
under  the  Firm  Name  of  Porsohet  &  Co.,  Appellant,  v.  Eben  J. 
Barton,  Kespondent. 

Bankruptcy — preference  to  a  creditor  —  what  proof  necessary  to  show  thai  he  **ha>d 
reasonable  cause  "  to  believe  that  a  preference  was  intended. 

Under  subdivifllon  b  of  section  60  of  the  National  Bankruptcy  Act,  making  void- 
able preferential  transfers  made  by  the  bankrupt  within  four  months  before 
the  filing  of  the  petition,  if  the  person  receiving  it  *'had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a  preference/'  actual  belief  or 
knowledge  by  the  person  benefited  that  a  preference  was  intended  is  not  essen- 
tial to  enable  the  trustee  to  attack  successfully  the  transfer. 

What  constitutes  "  reasonable  cause  to  believe  "  is  a  question  of  fact  depending 
upon  the  peculiar  circumstances  of  each  case. 

In  an  action  brought  by  the  trustee  of  a  bankrupt  firm  to  set  aside  a  transfer 
made  by  the  firm  to  the  brother  of  one  of  the  members  thereof,  the  evidence 
tended  to  show  that  on  August  81,  1899,  the  brother,  the  preferred  creditor, 
learned  that  an  action  had  been  commenced  against  the  firm,  and,  being  alarmed 
at  the  situation,  had  an  interview  with  the  firm,  during  which  his  suspicions  con- 
cerning the  solvency  of  the  firm  were,  as  he  claimed,  allayed.  Nevertheless  he 
daily  insisted  on  payment  of  his  claim,  and  on  September  5,  1899,  induced  the 
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members  of  the  firm  to  come  to  the  office  of  his  attorney  when  he  again  sought 
to  have  them  pay  his  claim  or  confess  judgment  in  his  behalf;  the  members  of 
the  firm  refused  to  do  this,  and,  as  he  claimed,  again  dispelled  his  fears  as  to 
their  solvency,  but  the  next  day,  although  no  change  in  the  firm's  financial  con- 
dition had  taken  place,  his  claim  was  paid  with  money  obtained  on  a  chattel 
mortgage  of  the  firm  property. 
BM,  that  a  finding  that  the  creditor  did  not  have  reasonable  cause  to  believe  that 
the  firm  was  in  imminent  financial  straits  was  against  the  weight  of  evidence. 

Appeal  by  the  plaintiff,  T.  Fra)iklin  Crittenden,  as  trustee  in 
bankruptcy  of  the  estate  of  Frederick  Porschet  and  Frank  C. 
Barton,  as  copartners  under  the  firm  name  of  Porschet  &  Co.,  from 
a  judgment  of  the  Supreme  Court  iu  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  2d 
day  of  August,  1900,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Monroe  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

Hiramh  R.  Wood,  for  the  appellant. 

Abrahams  Benedict^  for  the  respondent 

Spring,  J. : 

This  action  was  commenced  February  24,  1900,  by  the  plaintiff, 
as  trustee  in  bankruptcy,  assailing  a  payment  of  $542.50  made  to 
defendant  by  Porschet  &  Co.,  a  firm  of  retail  meat  dealers  in  the 
city  of  Kochester,  on  the  ground  that  such  payment  was  an  unlawful 
preference  and  in  violation  of  the  National  Bankruptcy  Act  which 
became  a  law  in  1898.  The  defendant  succeeded  upon  the  trial, 
but  we  think  that  the  weight  of  evidence  was  against  him  and  that 
a  reversal  of  the  judgment  is  necessary. 

The  firm  of  Porschet  &  Co.  was  composed  of  Frederick  Porschet 
and  Frank  C.  Barton  and  began  business  in  the  spring  of  1897.  In 
the  early  fall  of  1899  the  firm  was  heavily  in  debt,  owing  many 
demands  which  were  overdue.  The  defendant,  who  was  a  brother  of 
said  Frank  C.  Barton,  held  a  note  against  the  firm  of  $542.50,  and 
his  father  a  note  for  about  the  same  sum.  On  September  sixth  the 
copartners  borrowed  of  one  Joel,  a  brother-in-law  of  said  Frank  C. 
Barton,  $1,100,  and  gave  to  Joel  a  chattel  mortgage  on  the 
machinery  and  tools  of  the  firm.  The  avails  of  the  loan  were  used 
to  pay  the  notes  of  the  defendant  and  his  father.     The  chattel  mort- 


CRITTENDEN  v.  BARTON.  557 

. m  . __^_^ 

•^^■^^^•^^^'^^^^^^■^^^■^^"     "  '         ■^^"— ^    ■■*  !■  ■■  1  ■       1  >  ■     I.  ■         .,IHB^.        ■  III  I  >    _■-  .  I  ■    ■■ _  ■  1  I     ■■■_  I  ^ 

App.  Div.]  Fourth  Department,  March  Term,  1901. 

gage  was  promptly  filed,  and  on  the  same  day  another  chattel  mort- 
gage to  secure  the  payment  of  the  sum  of  $1,300  was  given  to  the 
Commercial  Bank  of  Kochester,  and  these  mortgagees  at  once  took 
possession  of  the  mortgaged  property.  Judgments  were  soon 
recovered  by  several  creditors  of  the  firm,  and  on  October  twenty- 
ninth  following  the  two  copartners  individually  and  as  members  of 
the  firm  were  adjudged  bankrupts  in  an  involuntary  proceeding 
commenced  by  the  creditors. 

It  is  evident  that  one  of  the  cardinal  principles  of  the  National 
Bankruptcy  Law  (30  U.  S.  Stat,  at  Large,  544)  is  the  preventing  of 
preferences  among  the  creditors  of  a  bankrupt.  The  whole  scheme 
of  the  act  is  founded  upon  an  equal  distribution  of  his  assets  among 
his  creditors.  Section  3  of  the  act,  defining  of  what  acts  bank- 
ruptcy consists,  includes  the  transfer  of  "  any  portion  of  his  prop- 
erty" by  the  insolvent  "with  intent  to  prefer"  such  creditor. 
Section  67,  subdivision  c,  brings  within  its  condemnation  any  lien 
created  within  four  months  of  the  filing  of  the  petition  in  bank* 
ruptcy  upon  the  estate  of  the  insolvent  where  it  works  a  preference 
and  the  person  benefited  thereby  "  had  reasonable  cause  to  believe 
the  defendant  was  insolvent  and  in  contemplation  of  bankruptcy." 
Section  60,  with  which  we  have  particular  concern  in  this  case, 
relates  to  preferred  creditors.  Subdivision  a  prescribes  that  a 
preference  shall  be  deemed  given  when  an  insolvent  person  "  has 
procured  or  suffered  a  judgment "  against  him  or  transferred  any 
of  his  property  "  and  the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of  such  creditors  of 
the  same  class."  Subdivision  b  of  this  section  is  as  follows :  "  If  a 
bankrupt  shall  have  given  a  preference  within  four  months  before 
the  filing  of  a  petition  or  after  the  filing  of  the  petition  and  before 
the  adjudication,  and  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its 
value  from  such  person." 

It  will  be  seen,  therefore,  that  actual  belief  or  knowledge  by  the 
person  benefited  by  the  transfer  that  a  preference  was  designed  is 
not  essential  to  enable  the  trustee  to  attack  successfully  the  transfer ; 
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but  if  the  facts  are  sufficient  to  put  the  transferee  upon  inquiry,  thea 
the  property  or  its  value  must  be  returned  to  the  estate  of  the  insol- 
vent. "What  constitutes  "  reasonable  cause  to  believe  "  is  a  question 
of  fact,  and  each  case  depends  upon  its  own  peculiar  circumstances, 
and  no  rigid  rule  can  be  established  applicable  to  every  case.  As 
in  actions  of  fraud  or  any  action  where  the  question  of  intent  is 
potential,  the  misconduct  or  innocence  of  the  person  benefited  must 
be  arrived  at  from  all  the  facts  and  circumstances  which  surround 
the  transaction  attacked. 

A  brief  review  of  the  salient  facts  which  we  deem  pertinent  in 
this  case  may  not  be  amiss.     An  afternoon  paper  of  the  city  of 
Bocheeter,  in  its  issue  of  August  31,  1899,  published  a*  statement 
that  an  action  had  been  commenced  against  Porschet  &  Co.  by  Mor- 
rell  &  Co.  to  recover  $1,180.     The  defendant  saw  this  item  the  day 
it  appeared  and  was  alarmed  at  the  situation,  and  at  once  talked  with 
one  of  the  partners,  and  was  advised  by  him  that  a  check  for  over 
$500  had  been  sent  in  payment  of  the  Morrell  account ;  that  the 
balance  was  not  yet  due  and  the  matter  would  be  adjusted.     Another 
demand  held  by  Crittenden  &  Co.  was  sued  in  the  Municipal  Court 
of  Bochester  on  September  first,  and  defendant  was  also  apprised  of 
the  pendency  of  that  action,  but  was  informed  that  the  Crittendens 
had  promised  that  the  suit  would  not  cause  Porschet  &  Co.  any 
trouble  and  would  not  be  pressed.     Defendant  also  inquired  of  the 
bookkeeper  as  to  the  business  of  the  firm  and  referred  particularly  to 
the  Morrell  action,  and  was  advised  that  a  check  for  half  that  account 
had  been  mailed  and  that  the  balance  would  be  arranged  satisfactor- 
ily.    The  defendant  testified  that  his  suspicions  were  allayed  by  the 
responses  he  obtained  to  his  inquiries  and  believed  that  Porschet  & 
Co.  were  solvent  and  apprehended  no  collapse,  but  his  conduct  does 
not  confirm  his  testimony.     He  daily  insisted  that  his  claim  and 
that  of  his  father  be  paid  or  secured.     On  the  evening  of  Septem* 
ber  fifth  the  defendant  and  the  members  of  the  firm  went  to  the 
office  of  the  attorney  for  defendant,  at  the  latter's  solicitation,  and 
there  they  were  importuned  to  pay  the  defendant  and  his.  father, 
and  as  a  last  resort  that  judgment  be  confessed  in  their  favor.   The 
copartners  declined  to  pay  or  confess  judgment  and  stated  that  their 
busy  season  had  begun  and  that  they  expected  to  continue  their 
business.     The  defendant  testified  that  he  had  induced  his  debtors 
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to  meet  his  attorney  because  lie  was  alarmed  over  the  situation,  but 
that  his  fears  were  dispelled  by  the  information  imparted  to  him  at 
that  time.  Again  his  story  finds  its  contradiction  in  what  occurred 
on  the  succeeding  day,  for  the  money  was  loaned  by  the  brother-in- 
law,  the  chattel  mortgage  given,  the  notes  of  the  son  and  father 
paid  and  the  property  turned  over  to  the  mortgagees  on  that  day. 
It  cannot  be  possible  that  at  this  interview  on  the  evening  of  the 
fifth  everything  was  running  along  placidly  with  this  firm,  for  the 
next  day,  without  any  new  complications  arising,  they  gave  these 
mortgages  and  permitted  their  business  to  be  closed  up.  It  appears 
that  at  that  time  four  actions  on  undisputed  claims  were  pending 
against  them ;  that  there  were  other  demands  overdue ;  that  they 
were  strenuously  pressing  their  solvent  creditors  for  money ;  that 
the  check  sent  to  Morrell  &  Co.  was  worthless  as  the  drawee  had 
no  money  to  meet  it,  and  the  conclusion  that  the  firm  in  fact  was 
insolvent  is  not  a  violent  one  even  when  viewed  from  the  stand- 
point of  September  eighth. 

In  considering  the  conduct  of  the  actors  in  this  transaction  we 
cannot  overlook  the  relations  existing  between  them.  The  father 
and  son  were  the  beneficiaries  of  this  loan,  which  was  made  by  a 
brother-in-law,  who  took  possession  of  the  mortgaged  property. 
We  realize  that  even  if  the  design  of  Porschet  &  Co.  was  to  give  an 
unlawful  preference  to  the  defendant,  that  fact  alone  does  not  vitiate 
the  payment  to  him.  The  test  is  whether  he  had  "  reasonable 
cause  "  to  apprehend  that  a  preference  was  intended ;  but  his  inten- 
tion is  not  to  be  dependent  wholly  upon  his  own  testimony  that  he 
was  innocent.  Defendant's  conceded  knowledge  of  certain  cogent 
facts  which  cast  suspicion  upon  the  assurances  of  Porschet  &  Co.  that 
they  were  in  no  danger  of  failure,  the  vigilance  of  defendant  to  get 
his'  pay,  the  manner  in  which  it  was  obtained,  and  the  swift  down- 
fall of  the  firm  on  the  very  day  of  payment  and  the  blood  ties  of 
the  parties,  condemn  the  transaction  too  strongly  for  it  to  be  cleared 
up  by  the  testimony  of  the  parties  interested.  The  defendant  pos- 
sessed sufficient  information  to  put  him  on  inquiry  into  the  condi- 
tion of  the  affairs  of  this  firm.  On  the  evening  of  the  fifth  his 
apprehension  subsided,  as  he  would  have  us  believe.  The  firm  at 
that  time  possessed  no  money  with  which  to  pay,  and  it  was  entirely 
apparent  that  their  ability  to  do  so  depended  upon  their  success 
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in  continning  the  business.  On  the  next  day  both  claims  were  paid 
in  fall.  The  sudden  change  in  the  financial  strength  of  his  debt- 
ors apparently  did  not  attract  the  defendant's  attention.  He  did 
not  inquire  where  the  money  came  from.  He  took  it,  as  a  matter 
of  course,  as  if  money  was  a  surplus  commodity  with  this  hard- 
pressed  firm. 

Taking  into  consideration  all  of  the  facts  which  confessedly  he 
did  know  at  the  time  his  note  was  paid,  they  constitute  a  chain 
of  circumstances  which,  to  any  reasonable  man  of    ordinary  pru- 
dence  and   discretion,    called    for   inquiry   on   his   part.     Actual 
belief  in   the   condition  of  affairs  is  not  necessary  to  make   this 
an    unlawful   preference;   but   the   basis  of  liability  is  whether, 
being  a  man  of  good  judgment  and  reasonable  prudence,  he  ought 
to  have  realized  that  this  firm  was  in  precarious  circumstances,  and 
that  he  might  be  getting  an  advantage  over  its  other  creditors.     All 
that  was  realized  from  the  entire  property  was  $3,239.60,  while  the 
liabilities  aggregated  $11,334.24,  and  the  inventory  taken  at  the 
instance  of  the  referee  by  disinterested  appraisers  showed  the  value 
of  the  assets  $7,119.45,  which  left  a  deficiency  even  on  that  basis  of 
over  $4,000.     The  members  of  this  firm  had,  by  chattel  mortgages 
principally  to  relatives,  turned  over  all  their  individual  property,  so 
that  they  were  unable  to  contribute  anything  toward  the  firm  obli- 
gations.    That  they  understood  they  were  giving  the  defendant  and 
his  father  a  preference  over  the  other  creditors  is  not  a  subject  of 
con  tro  vers  V. 

We  have  considered  the  testimony  in  this  case  with  care,  in  the 
desire  if  possible  to  uphold  this  judgment  and  vindicate  the  defend- 
ant from  the  charge  that  he  had  reasonable  cause  to  understand  that 
Porschet  &  Co.  was  in  imminent  financial  peiil.  We  are  forced  to 
the  contrary  conclusion,  and  believe  that  the  aim  of  the  statute 
would  be  thwarted  if  this  judgment  should  be  sustained. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  the  facts  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 
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"William  DuiirN,  Bespondent,  v.  Hekbt  C.  Allen  and  John  A. 

Seelt,  Appellants.''^ 

€<mtraetfoT  the  iertiee  qf  a  canal  boat,  men  and  teams — meoiure  of  damagee  which 
a  contractor  may  recover  toTiere  he  ie  notified  not  to  do  any  more  work  under  it. 

Where  penons  having  a  contract  with  the  State  of  New  York  for  repairing  the 
Erie  canal,  upon  receiving  notice  from  the  Superintendent  of  Public  Works 
that  work  under  the  contract  will  be  suspended  on  account  of  the  lack  of  funds, 
notify  a  party  with  whom  they  have  made  a  contract  for  the  use  of  two  canal 
boats  and  the  necessary  men  and  teams  for  a  definite  period,  that  they  will  not 
be  able  to  use  his  boats  for  the  remainder  of  the  contract  period,  the  canal  boat 
owner  is  entitled  to  recover,  as  damages,  the  contract  price,  less  (1)  the  deduc- 
tion expressly  provided  for  in  the  contract;  (2)  any  expense  which  would  have 
been  incurred  in  its  performance,  but  which  could  be  reasonably  avoided  on 
account  of  its  termination  by  the  contractors,  and  (8)  less  such  sum  as  the  canal 
boat  owner,  the  teams  and  boats  earned,  or  could,  by  the  exercise  of  reasonable 
diligence  have  been  made  to  earn,  in  other  employment  during  the  contract 
period. 

In  determining  the  amount  that  should  be  deducted  from  the  contract  price  on 
account  of  earnings  by  the  boats  from  other  employment,  the  gross  sum  received 
from  such  other  employment  should  be  taken  as  the  basis;  if  the  canal  boat 
owner  incurred  the  same  expense  only  in  such  other  employment  as  he  would 
in  performing  the  contract,  such  gross  sum  would  represent  the  amount  to  be 
deducted;  but  if  he  reasonably  incurred  additional  expense,  that  should  first 
be  deducted  from  such  gross  sum. 

Appeal  by  the  defendants^  Henry  0.  Allen  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintifiE,  entered  in 
the  office  of  the  clerk  of  the  county  of  Erie  on  the  5th  day  of  Feb- 
ruary, 1900,  upon  the  verdict  of  a  jnry,  and  also  from  an  order 
•entered  in  said  clerk's  office  on  the  15th  day  of  February,  1900, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

George  Olmtonj  for  the  appellants. 

Eugene  W,  Marrmgtonj  for  the  respondent. 

Adams,  P.  J. : 

The  defendants  are  contractors,  and  as  such  they  had  secured  a 
contract  from  the  State  for  the  making  of  certain  repairs  upon  the 

*  This  case  was  decided  at  the  November  term,  1900. 
App.  Div.— Vol.  LIX.        71 
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Erie  canal  which  was  known  as  contract  No.  13.  Work  upon  this 
contract  was  commenced  in  the  year  1897,  and  in  the  performance 
thereof  the  defendants  entered  into  a  contract  of  hire  with  the 
plaintifi  for  the  nse  of  two  canal  boats,  which  contract  was  reduced 
to  writing  and  was  fully  performed  by  both  parties  thereto.  The 
work  under  the  State  contract  No.  13  not  having  been  fully  per 
formed,  the  parties  to  this  action  had  an  interview  about  the  1st  of 
May,  1898,  which  resulted  in  the  defendants  again  hiring  the  plain- 
tiflPs  boats  upon  certain  terms  and  conditions,  which  were  not 
reduced  to  writing,  and  which,  while  slightly  differing  in  some 
respects  from  the  contract  of  the  year  previous,  included  the  hire  of 
the  plaintiff's  two  boats  for  the  term  of  five  months,  at  the  rate  of 
eight  dollars  per  day  for  each  of  them.  The  plaintiff  was  to  man- 
age the  boats  himself  and  furnish  the  necessary  men  and  teams.  It 
was  also  agreed  that  in  case  of  a  break  in  the  canal  making  it 
impossible  to  float  the  boats  pay  should  cease  under  the  contract 
until  navigation  could  be  resumed  ;  and  that  if  both  boats  were  idle 
on  Sundays  the  defendants  should  be  required  to  pay  for  one  boat 
only,  or  at  the  rate  of  eight  dollars  for  each  Sunday  that  both  boats 
were  idle. 

The  canal  was  officially  opened  on  the  5th  day  of  May,  1898,  and 
the  contract  of  hiring  commenced  on  that  day.  During  the  period 
of  five  months  ensuing  there  were  several  breaks  in  the  canal  which 
rendered  navigation  impossible ;  one  of  which  occurred  near  Brock- 
port,  which  suspended  the  contract  for  seven  days,  and  one  at 
Bochester,  which  suspended  the  contract  for  ten  days. 

Before  the  Bochester  break  had  been  repaired  so  as  to  permit  the 
boats  to  be  used,  the  Superintendent  of  Public  Works  informed  the 
defendants  that  by  reason  of  lack  of  funds  further  work  upon  the 
section  of  the  canal  to  which  this  contract  related  would  be  suspended 
indefinitely;  whereupon  the  defendants  notified  the  plaintiff  that 
they  would  not  be  able  to  use  his  boats  for  the  remainder  of  the 
season  in  accordance  with  the  terms  of  the  contract. 

This  was  an  express  notification  to  the  plaintiff  of  the  termination 
of  the  contract  by  the  defendants,  and  its  effect  was  to  entitle  the 
plaintiff,  at  the  expiration  of  the  term,  to  recover  whatever  damages 
he  had  sustained  by  reason  thereof.  Such  damages  would  be  the 
contract  price,  less  (1)  the  deductions  expressly  provided  for  therein ; 
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(2)  any  expense  that  would  have  been  incurred  in  its  performance 
but  which  could  be  reasonably  avoided  on  account  of  its  termination 
by  the  defendants ;  and  (3)  less,  also,  such  sum  as  the^plaintiff,  his 
teams  and  boats^  earned  or  could  by  the  exercise  pf  reasonable 
diligence  have  been  made  to  earn  in  other  employment  during  the 
contract  period.  (Johnson  v.  Meeker^  31  Hun,  92 ;  96  N.  T.  93  ; 
AUen  V.  McConihe^  124  id.  342.)  To  determine  the  amount  that 
should  be  deducted  from  the  contract  price  on  account  of  earnings 
by  the  boats  from  other  employment,  the  gross  sum  received  from 
such  other  employment  should  be  taken  as  the  basis.  If  the  plain- 
tijS  incurred  the  same  expense  only  in  such  other  employment  as  he 
would  in  performing  the  contract  with  the  defendants,  such  gross 
sum  would  represent  the  amount  to  be  deducted ;  but  if  he  reason- 
ably incurred  additional  expense,  that  should  first  be  deducted  from 
such  gross  sum. 

It  appears  that  the  plaintiff  did  use  his  boats  and  teams  for  other 
purposes  during  some  portion  at  least  of  the  time  covered  by  the 
contract  with  the  defendants,  and  that  they  were  thereby  enabled  to 
earn  for  him  an  amount  which,  under  the  rule  as  above  stated,  should 
be  deducted  from  the  damages  to  which  he  would  otherwise  have 
been  entitled.  But  the  verdict  of  the  jury  indicates  beyond  all 
question  that  the  rule  of  damages  was  not  so  clearly  stated  by  the 
learned  trial  court  as  to  enable  the  jury  to  make  the  proper  com- 
putation of  the  damages  to  which  the  plaintiff  was  entitled ;  for  by 
no  reasonable  construction  of  the  evidence  can  it  be  said  that  the 
plaintiff  is  entitled  to  recover  as  much  as  was  awarded  him  by  the 
jury. 

For  this  reason  we  think  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  ordered. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellants  to  abide  event. 
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Simon  E.  BBBKHsncsBy  Bespondent,  v.  Josephine  SoHifm^ 

Appellant. 

Bsoamination  cf  a  party  btfore  trial — token  proper  in  an  action  for  the  diieolution 

cf  a  copartnership. 

In  an  action  brought  for  a  dissolution  of  a  copartnersbip  an  interlocutory  decree 
for  an  accounting  follows  almost  as  a  matter  of  course,  upon  which  a  defend- 
ant has  full  opportunity  to  examine  the  plaintiff  and  also  the  partnership 
books  on  all  subjects  connected  with  the  partnership.  In  such  a  case  an  order 
directing  the  examination  of  the  plaintiff  before  trial  should  not  be  granted, 
imless  it  is  absolutely  necessary  in  order  to  protect  the  defendant's  rights  and 
enable  her  to  prepare  for  trial. 

Appeal  by  the  defendant,  Josephine  Schmid,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
11th  day  of  February,  1901,  vacating  an  order  directing  the  exami- 
nation of  the  plaintiff  before  the  trial. 

Roger  Foster^  for  the  appellant. 

WiUiamh  A,  Jenner^  for  the  respondent. 

Per  CiJBiAM : 

In  this  action,  bronght  for  a  dissolution  of  a  copartnership  and 
a  disposition  of  its  property,  the  learned  jndge  at  Special  Term  has 
correctly  stated  that  an  interlocutory  decree  for  an  accounting  must 
follow  almost  as  a  matter  of  course.  Upon  such  an  accounting  tbe 
defendant  will  have  full  opportunity  not  alone  to  examine  the  plain* 
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tiff  on  all  Bubjecte  connected  with  the  partnership,  but  also  to 
thoroughly  examine  the  partnership  books.  To  allow  an  examination 
before  trial  to  the  extent  asked,  would  necessarily  result  in  a  double 
accounting,  one  upon  the  plaintiff's  examination  and  the  other  after 
the  interlocutory  decree. 

This,  as  it  would  involve  double  labor  and  expense  and  virtually  two 
accountings,  should  be  avoided  unless  absolutely  necessary  in  order  to 
protect  the  defendant's  rights  and  enable  her  to  prepare  for  trial. 

Without  going  over  in  detail  the  items  as  to  which  she  has  asked 
to  examine  the  plaintiff  and  obtain  from  him  desired  information,  it 
can  be  stated  generally  concerning  them  that  they  relate  to  matters 
which  will  not  be  inquired  into  upon  the  trial,  but  which  will 
properly  arise  upon  the  accounting  after  the  interlocutory  decree. 
Thus  the  entries  in  the  books,  whether  they  are  true  and  complete  or 
untrue  and  incomplete,  and  the  extent  of  the  assets,  whether  cor- 
rectly stated  therein,  will  have  no  place  at  the  trial,  although  they 
are  very  pertinent  to  the  accounting  after  the  interlocutory  judgment. 

Begard  being  had  to  the  issues  raised  by  the  pleadings,  however, 
there  are  two  subjects  which  may  properly  be  inquired  into  at  the 
present  time  and  concerning  which  the  interlocutory  judgment  may 
make  some  disposition,  namely,  ^«^,  the  nature  and  extent  of  the 
good  will  and  trade  marks  which,  with  the  other  property,  the  plain- 
tiff asked  to  have  sold,  and  of  which  the  defendant  expressed  a  wish 
to  avail  herself  after  the  dissolution  ;  and,  secondh/y  the  real  estate 
rented  and  used  by  the  partnership  which  plaintiff  asserts  and 
defendant  denies  is  partnership  property.  Upon  these  matters,  the 
facts  concerning  which  are  peculiarly  within  the  knowledge  of  the 
plaintiff,  who  at  all  times  has  had  the  active  management  of  the 
copartnership,  we  think  the  defendant  should  be  allowed  to  examine 
him  to  the  end  that  she  may  be  prepared  to  meet  such  proof  as  may 
be  offered  on  the  trial. 

The  order,  therefore,  should  be  modified  accordingly  and,  as  so 
modified,  afGirmed,  without  costs. 

Present  —  Van  BBTun*,  P.  J.,  O'Bribn,  Ingsaham  and  MoLAuaH* 

LIN,  JJ. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs. 


566    BUCHHOLTZ  v.  FLORIDA  EAST  COAST  R.  CO. 

F1B8T  Depabtment,  April  Tbrm,  1901.  [Vol.  59. 

Mbndel  Buchholtz,  Respondent,  v.  Florida  East  Coast  Railway 

Company,  Appellant. 

Brfeienee  —  vf?ien  ordered  to  aid  the  court  in  deciding  a  motion, 

A  reference  should  not  be  ordered  to  aid  the  court  in  deciding  a  motion  except  in 
a  yery  unusual  and  exceptional  case;  if,  after  both  parties  have  had  full  oppor- 
tunity to  present  all  the  facts,  the  court  deems  further  proof  essential,  it  may 
allow  or  direct  additional  affldayits  to  be  filed. 

Appeal  by  the  defendant,  the  Florida  East  Coast  Railway  Com- 
pany, from  so  mach  of  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  8th  day  of  January,  1901,  as 
directed  a  reference  to  take  proof  to  be  used  on  a  motion  to  set 
aside  the  service  of  the  summons  and  complaint  and  to  dismiss  the 
action. 

The  complaint  herein  alleged  that  the  defendant,  the  Florida  East 
Coast  Railway  Company,  a  foreign  corporation  organized  under  the 
laws  of  the  State  of  Florida,  suffered  certain  goods  which  the  plain- 
tiff, a  resident  of  the  State  of  New  York,  delivered  to  it  at  Miamet, 
Fla.,  on  September  21,  1898,  for  transportation  to  Key  West,  Fla., 
to  be  lost  or  destroyed.  Personal  service  of  the  summons  and  com- 
plaint was  made  November  9, 1900,  on  Robert  Parsons  at  26  Broad- 
way, New  York  city. 

Upon  affidavits  dated  November  28,  1900,  an  ex  parte  order  was 
entered  extending  defendant's  time  to  answer,  demur  or  move  in 
relation  to  the  complaint,  which  order  was  incorporated  in  an  order 
to  show  cause  why  the  summons  and  complaint  should  not  be  set 
aside  and  the  action  be  dismissed  upon  the  ground  that  they  had 
not  been  properly  served.  These  affidavits  were  used  upon  a  motion 
to  vacate  the  service  and  dismiss  the  action,  and  they  state  that  the 
defendant  corporation  has  no  property  within  the  State  of  New 
York,  and  since  May  1,  1900,  had  had  no  office  and  done  no  busi- 
ness here ;  that  the  alleged  cause  of  action  arose,  if  at  all,  within  the 
State  of  Florida ;  that  Robert  Parsons,  on  whom  the  papers  were 
served,  although  at  that  time  the  defendant's  second  vice-president, 
has  never  been  a  director  of  the  defendant  company  nor  had  any 
authority  or  functions  like  that  of  president,  secretary,  treasurer, 
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cashier  or  managing  agent,  and  his  powers  are  only  snch  as  are  per- 
formed within  the  State  of  Florida  under  the  express  direction  of 
the  defendant's  president  or  vice-president ;  that  he  has  only  desk 
room  in  the  office  of  Henry  M.  Flagler  at  26  Broadway,  and  is  there 
associated  with  the  latter  individnally,  and  that  the  defendant  has 
never  filed  with  the  Secretary  of  State  any  designation  as  prescribed 
in  section  432  of  the  Code  of  Civil  Procedure.  The  opposing  affi- 
davit of  plaintiff's  counsel  avers  that  Eobert  Parsons  is  the  second 
vice-president  of  the  defendant  corpoitttion,  and  Henry  M.  Flagler 
referred  to  is  director  and  president  thereof. 

Pending  the  determination  of  the  motion  to  set  aside  the  service 
of  the  summons  and  complaint  and  dismiss  the  action,  an  order  was 
entered  extending  the  defendant's  time  and  directing  a  reference  to 
take  proof  concerning  the  actual  relation  of  Bobert  Parsons  to  the 
defendant,  and  ^^  in  the  event  that  at  the  time  of  the  service  he  occu- 
pied any  of  the  positions  mentioned  in  subdivision  3  of  section  432 
of  the  Code  of  Civil  Procedure,  whether  the  defendant  then  had 
property  within  the  State,"  and  that  the  "  referee  report  the  testi- 
mony taken  before  him  together  with  his  opinion  thereupon." 

From  that  part  of  the  order  which  so  directs  a  reference  the 
defendant  appeals. 

Lyma/n,  A,  Spdldmg^  foi  the  appellant. 

Mom  Alinfoa/yer^  for  the  respondent. 

Peb  Curiam  : 

Upon  a  motion  where  the  facts  are  undisputed  we  can  find  no 
warrant  for  the  court's  sending  the  matter  to  a  referee  to  take 
further  proof.  Such  a  practice  would  entail  additional  expense  and 
delay,  and  where  both  sides  have  had  full  opportunity  to  present 
all  the  facts  it  is  usually  unnecessary  to  have  a  reference.  If  essential 
the  court  could  have  allowed  or  directed  additional  affidavits  to  be 
served  by  either  party.  It  is  only  in  a  very  unusual  and  excep- 
tional case  that  a  reference  should  be  ordered  to  aid  the  court  in 
deciding  a  motion. 

The  principal  question  here  presented  was  whether  the  person  on 
whom  service  was  made  was  the  managing  agent  of  the  defendant. 
That  the  defendant  had  no  property  in  the  State  was  not  disputed 
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The  facts  bearing  upon  this  principal  qaestion  were  fally  presented, 
and  it  was  the  duty  of  the  court  on  the  affidavits  to  decide  the 
motion. 

The  order  is  accordingly  reversed,  with  ten  dollars  costs  and  dis- 
bursements to  appellant  to  abide  the  event,  and  the  proceeding 
remitted  to  the  Special  Term  for  decision. 

Present  —  Yak  Bbunt,  P.  J.,  Ruhset,  Pattebsok,  O'Bbien  and 
Ikobaham,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to 
appellant  to  abide  event,  and  proceedings  remitted  to  Special  Term 
for  decision. 


John  C.  Shaw,  Eespondent,  v.  Thb  Crrr  of  New  York,  Appellant. 

DtfauU  in  amwering — two  tnonM  delay  in  matinff  to  taeate  the  judgment  enUrei 
thereon  exoueed — the  plaintiff* e  right  to  reeacer  not  eoneidered. 

A  delay  by  the  city  of  Kew  York  of  two  months  In  moving  to  vaeate  a  judg- 
ment entered  against  it  by  default  because  of  its  failure  to  answer  in  an  action 
brought  against  it,  is  not  such  iaehe$  as  requires  a  denial  of  the  motion,  where 
it  appears  that  the  default  resulted  from  the  failure  of  a  clerk  employed  in  the 
office  of  the  corporation  counsel  to  make  a  proper  entry,  in  a  diary,  of  the 
date  at  which  the  time  to  answer  expired. 

Upon  such  a  motion  the  court  will  not  determine  a  debatable  question  as  to  the 
plaintiff's  right  to  recover  upon  his  demand. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  countv  of  New  York  on  the 
20th  day  of  February,  1901,  denying  the  defendant's  motion  to  open 
a  default  and  vacate  the  judgment  entered  in  the  action,  and  for 
leave  to  serve  an  answer. 

George  Landon^  for  the  appellant. 

John  C.  ShaWy  respondent,  in  person. 

Pee  Ctjbiah  : 

The  defendant  appeals  from  an  order  denying  its  motion  to  open 
a  default  in  this  action,  taken  upon  the  failure  of  the  defendant  to 
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answer  the  complaint.  The  ground  npon  which  the  motion  was 
made  is  that  a  dork  employed  in  the  office  of  the  corporation 
counsel  of  the  city  of  New  York  failed  to  make  a  proper  entry  in 
a  diary  of  the  date  at  which  the  time  to  answer  expired,  and,  there- 
fore, the  default  was  the  result  of  inadvertence.  The  motion  was 
opposed  on  various  grounds,  among  others,  the  neglect  of  the  city 
in  moving  in  time.  The  action  was  begun  on  the  22d  of  August^ 
1900,  and  the  judgment  was  entered  November  20,  1900.  The 
motion  to  open  the  default  was  made  upon  an  order  to  show  cause 
granted  on  January  29,  1901.  We  do  not  think  it  can  be  said, 
under  the  circumstances  disclosed  in  the  moving  papers,  that  the 
delay  of  the  city  in  applying  to  vacate  the  judgment  and  to  be  per- 
mitted to  answer  constitutes  such  laches  as  should  deprive  it  of  a 
right  to  relief. 

A  more  serious  objection  urged  to  the  motion  is  that  the  city  has 
really  no  defense  to  the  plaintiff's  claim ;  but  upon  an  examination 
of  the  record  before  us  we  think  there  is  a  debatable  question  as  to 
the  plaintiff's  clear  right  to  recover  upon  his  demand.  He  is  the 
assignee  of  one  Flynn  of  an  award  for  damages  for  change  of  grade 
of  real  property  in  the  city  of  New  York.  The  award  was  made 
while  Flynn  was  the  owner  of  the  property  and  he  assigned  the  claim 
to  the  plaintiff  in  December,  1898,  but  that  assignment  was  not  filed 
in  the  office  of  the  comptroller  of  the  city  of  New  York  until  the 
27th  of  July,  1899.  There  was  a  mortgage  upon  Flynn's  property 
which  was  foreclosed  and  a  deficiency  judgment  was  entered  against 
him,  which  deficiency  judgment  was  purchased  by  one  Margaret  A. 
Kieman,  who  claimed  the  award  as  belonging  to  her,  and  she  on  the 
25th  of  July,  1899,  filed  a  notice  of  her  claim,  with  the  comptroller 
and  demanded  payment  of  the  award.  On  the  18th  of  October, 
1899,  she  filed  an  amended  claim,  and  December  19, 1899,  the  plain- 
tiff filed  a  demand  for  the  payment  of  the  award  by  virtue  of  the 
assignment  to  him.  On  the  2d  of  April,  1900,  one  Catherine  A. 
Kelly,  as  assignee  of  Kiernan,  filed  with  the  comptroller  a  writing 
in  which  she  protested  against  the  payment  of  the  award  to  Flynn 
or  to  any  other  person  claiming  to  be  the  assignee  of  Flynn,  and 
she  sued  the  city  for  the  amount  of  the  award,  making  Shaw,  the 
plaintiff  here,  a  party.  An  answer  was  put  in  by  the  city  to  that 
App.  Div.— Vol.  LTX.        72 
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action*  which  is  now  pending.  In  AngoBt,  1900,  the  plaintiff  began 
this  action,  in  wliish  the  defendant  deeires  to  set  up  the  rival  claims 
of  Catherine  Kelly  and  the  plaintiff,  and  that  it  is  unable  to  deter- 
mine to  whom  the  award  should  be  made  and  cannot  with  safety 
pay  it  to  either  of  the  parties,  and  it  professes  its  willingness  to  pay 
the  amount  of  the  award  into  court  upon  being  relieved  of  liability 
to  the  plaintiff  and  Catherine  Kelly. 

We  do  not  think  it  proper  at  this  stage  of  the  action  to  pass  upon 
the  question  of  the  plaintiff's  right  to  the  award  as  founded  upon 
the  contention  that  such  award  belonged  to  the  owner  of  the  prop- 
erty at  the  time  it  was  made  and  is  to  be  regarded  as  personal  prop- 
erty. The  Kelly  claim  is  not  a  frivolous  one,  and  the  merits  of  the 
controversy  cannot  be  determined  upon  this*motion. 

We  are  of  opinion,  therefore,  that  the  order  should  be  reversed 
and  the  motion  granted  upon  the  payment  of  the  taxed  costs 
included  in  the  judgment.    No  costs  upon  this  appeal. 

Present — Van  Bbtjnt,  P.  J.,  Bumsey,  Patterson  and  McLaugh- 
lin, JJ. 

Order  reversed  and  motion  granted  upon  payment  of  taxed 
costs  included  in  the  judgment.    No  costs  upon  this  appeal. 


Alfred  B.  Marx,  Appellant,  v.  Peter  Ciancimino,  Defendant 

Peter  Clanoimino  Company,  Respondent. 

Levy  under  an  attachment — an  amgnee  of  the  property  may  mow  to  wuaU  it— 
electing  to  sue  the  sheriff  for  its  talue  eatope  the  aeiignee  from  claiming  that  the 
levy  is  invalid. 

An  assignee  of  property  which  has  been  levied  upon  under  a  warrant  of  attach- 
ment may  move  to  vacate  the  levy. 

The  commencement,  by  the  assignee,  of  an  action  against  the  sheriff  to  recover 
the  value  of  the  property  levied  upon,  on  the  ground  that  the  sheriff  has,  by 
such  levy,  "  detained  and  converted  said  money  to  his  own  use,"  constitutes  an 
election  by  the  assignee  to  treat  the  sheriff  as  its  debtor  and  will  estop  the 
assignee  from  thereafter  asserting  that  a  valid  levy  had  not  been  made  under 
the  warrant  of  attachment. 

Appeal  by  the  plaintiff,  Alfred  B.  Marx,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  5th 
day  of  February,  1901,  vacating  a  levy  made  under  a  warrant  of 
attachment. 

Henry  Schmitty  for  the  appellant. 

Frederick  W,  Mattocks^  for  the  respondent. 

Feb  Ctjbiah  : 

We  agree  with  the  learned  justice  sitting  at  Special  Term  that  the 
Peter  Ciancimino  Company,  as  the  assignee  of  the  defendant,  could 
move  to  vacate  the  levy  made  under  the  attachment.  {Merriam  v. 
Wood  cfe  Parker  Co.^  19  App.  Div.  329.)  But  the  moving  papers 
upon  which  the  order  vacating  the  levy  was  based  show  that,  after 
a  motion  to  vacate  the  attachment  made  by  the  defendant  had  been 
denied,  the  Peter  Ciancimino  Company  brought  an  action  against 
tile  sheriff,  which  is  still  pending,  to  recover  the  value  of  the  prop- 
erty levied  upon  upon  the  ground  that  the  sheriff  had  by  such  levy 
"  detained  and  converted  said  money  to  his  own  use." 

We  are  of  the  opinion  that  by  the  bringing  of  such  action  the 
Peter  Ciancimino  Company  elected  to  treat  the  sheriff  as  its  debtor 
to  the  extent  of  the  value  of  the  property  levied  upon,  and  it  thereby 
recognized  the  validity  of  the  attachment,  and  by  reason  of  such 
election  it  was  thereafter  estopped  from  asserting  that  a  valid  levy 
had  not  been  made  under  it.  {Hagga/rt  v.  Morgcm^  5  N.  Y.  423  ; 
Diomf  V.  Morgan^  74  id.  11.)  An  election  once  made  is  final,  and 
the  party  making  it  cannot  thereafter  change  his  position  to  the 
prejudice  of  the  opposite  party.  {MoUer  v.  TuBka^  87  N.  Y.  166 ; 
Bach  V.  Tuchy  126  id.  53.)  The  demand  made  by  the  respondent 
for  the  return  to  it  of  the  property  attached,  followed  by  the  bring- 
ing of  the  action  against  the  sheriff,  sufficiently  evidences  an  elec- 
tion on  its  part  to  treat  the  attachment  and  levy  made  thereunder  as 
a  valid  one  and  to  enforce  whatever  claim  it  had  by  reason  of  such 
levy  against  the  sheriff.  {Conrow  v.  LitUe^  115  N.  Y.  387 ;  Heidelr 
hack  V.  National  Park  Bamk,  87  Hun,  117.)  If,  as  respondent 
asserts,  there  was  no  money  held  by  the  insurance  companies  upon 
which  a  levy  could  be  made,  then  the  attempted  levy  was  ineffectual 
and  there  was  no  levy  to  vacate. 

We  are  of  the  opinion  that  the  order  appealed  from  should  be 
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reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
to  vacate  the  levy  denied,  with  ten  dollars  costs. 

Present  —  Van  Bkunt,  P.  J.,  O'Bbibn,  Inobaham  and  MgLauoh* 
UK,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  the  Manhattan  Railwat 
Company,  Respondent,  v.  William  C.  Tompkins  and  Others, 
Appellants,  Impleaded  with  Others,  Relative  to  Acquiring  Title 
to  Certain  Land. 

Bmnent  domain — an  order  oonfirming  a  rtport,  Hgnod  by  a  eommimaner  in  obedi- 
ence to  a  mandamui  tohieh  ha$  been  eet  aeide,  triU  be  vacated — effect  of  the  infancy 
of  the  partiee. 

m 

Where  one  of  the  commisBionen  of  appraisal  appointed  in  a  condemnation  pro- 
ceeding signed  the  report  against  hia  will,  in  obedience  to  a  peremptory  writ  of 
mandamus  which  has  been  subsequently  adjudged  to  have  been  improperly 
issued,  the  order  confirming  the  report  will  be  vacated. 

Infants  acquire  no  greater  right  under  void  acts  than  do  adults. 

Appeal  by  the  defendants,  William  C.  Tompkins  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  February,  1901,  vacating  and  setting  aside 
a  final  order  confirming  the  awards  of  commissioners  in  condemna- 
tion proceedings. 

Z.  M.  Berkeley^  for  the  appellants. 

WiUiam  IT,  Oodden,  for  the  respondent. 

Van  Brunt,  P.  J. : 

The  circumstances  under  which  the  report  in  question  was  signed 
by  Mr.  Morrison,  one  of  the  commissioners,  having  been  before 
this  court  in  tho  case  of  People  ex  rd,  Comstoch  v.  Morrim'  (54 
App.  Div.  262),  it  is  not  necessary  to  rehearse  the  facts.    This 
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court  there  held  that  the  peremptory  mandamus,  under  the  pressure 
of  which  Mr.  Morrison  signed  the  report,  was  improperly  issued,  and 
the  order  directing  its  issuance  was  reversed  and  the  motion  for  a 
mandamus  denied,  which  adjudication  has  been  afiirmed  by  the 
Court  of  Appeals.  Mr.  Morrison  having  signed  the  report  in  ques- 
tion in  obedience  to  a  mandate  of  this  court  and  against  his  own 
will,  and  such  mandate  having  been  adjudged  to  have  been  improper, 
and  it  having  been  adjudged  that  the  application  therefor  should 
have  been  denied,  the  signature  of  the  report  by  Mr.  Morrison  was 
made  while  he  was  under  duress,  and  in  law  the  report  never  had 
been  signed  by  such  commissioner  at  the  time  of  the  confirmation ; 
and,  hence,  such  order  of  confirmation  was  irregular  and  was  prop- 
erly set  aside. 

The  suggestion  that  the  court  cannot  interfere  with  the  vested 
rights  of  infants  certainly  can  have  no  weight  under  such  circum- 
stances. Infants  can  get  no  greater  rights  than  adults  where  an  act 
is  done  under  circumstances  which  make  it  null  and  void. 

The  order  should  be  affirmed,  with  costs. 

BuMSET,  Pattebson  and  MoLattohlin,  J  J.,  concurred. 
Order  affirmed,  with  costs. 


D.  MoLeak  Shaw,  Sespondent,  v.  Thomas  L.  Cornell,  as  Execu- 
tor, etc.,  of  Sidney  Cornell,  Deceased,  Appellant,  Impleaded 
with  Another. 

Life  insurance  policy  ~  amgned  to  eeeure  a  debt  and  »ub9equenily  to  eeeure  a  eeeond 
debt  cf  the  ovmer,  each  creditor  thereafter  paying  a  proportionate  part  of  the  pre^ 
miume — proper  division  of  the  proceeds  of  the  policy. 

July  18,  1878,  the  owner  of  a  policy  of  life  insunmce  assigned  the  same  to  one 
Shaw  as  coUateial  security  for  the  payment  of  a  |600  note.  Shaw  paid  the  full 
premiums  during  the  years  1878  and  1874.  In  November,  1874,  the  owner  of 
the  policy  assigned  it  to  one  Cornell  to  the  extent  of  $1,800,  and  since  that 
time,  until  the  policy  matured  in  1899,  Shaw  paid  one-third  of  the  premiums 
and  Cornell,  or  his  estate,  paid  two-thirds  thereof.  The  premiums  paid  by 
Bhaw,  together  with  his  loan  and  the  interest  thereon,  exceeded  the  amount 
which  became  payable  upon  the  death  of  the  party  insured. 

Eeld,  that  as  it  was  evident  from  the  correspondence  of  the  parties  that  the  policy 
was  kept  in  force  for  their  mutual  benefit  and  that  it  was  not  contemplated 
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that  Cornell's  payments  should  be  used  to  keep  alive  Shaw's  security,  the- 
proper  method  of  dividing  the  proceeds  of  the  policy  was  to  give  back  to  each 
of  the  parties  the  premiums  which  each  had  paid,  with  interest,  and  then  to 
apply  the  balance  upon  the  debt  due  to  Shaw. 

Appeal  by  the  defendant,  Thomas  L.  Cornell,  as  executor,  etc., 
of  Sidney  Cornell,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  13th  day  of  February,  1901,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

Lavyrence  E.  Brown]  for  the  appellant. 

WiUiam  West  Shaw,  for  the  respondent. 

Van  Brunt,  P.  J. : 

On  the  18th  of  July,  1873,  one  Gteorge  Davis,  being  the  owner 
by  assignment  of  a  policy  of  insurance  issued  by  the  New  York 
Life  Insurance  Company  upon  the  life  of  Sophronia  Randall, 
assigned  the  said  policy  to  the  plaintiff  as  collateral  security  for  the 
payment  of  a  note  for  $600  and  interest,  and  from  that  time  the 
policy,  with  the  assignment  attached,  remained  continuously  in  the 
possession  of  the  plaintiff  until  its  maturity  in  1899.  During  the 
years  1873  and  1874  the  plaintiff  paid  the  full  cash  premiums  due 
upon  the  policy,  and  from  1875  to  1899  he  paid  one-third  of  the 
amount  of  each  annual  premium.  In  November,  1874,  said  Davis 
executed  and  delivered  to  one  Sidney  Cornell,  of  whom  the  defend- 
ant is  executor,  an  assignment  of  said  policy  to  the  extent  of  $1,300, 
and  since  that  time  said  Cornell  or  his  estate  has  paid  two-thirds  of 
said  annual  premiums,  the  said  two-thirds  having  been  given  to  the 
plaintiff,  who  added  thereto  his  one-third  and  paid  the  premiums. 
The  insured  lived  so  long  that  the  premiums  paid  by  the  plaintiff 
together  with  the  loan  and  interest  thereon,  exceeded  the  amount 
which  became  payable  upon  the  death  of  the  party  insured,  and  the 
court  held  that  the  plaintiff  was  entitled  to  the  payment  of  $1,865.80 
of  the  amount  due  upon  the  policy. 

This  judgment,  we  think,  was  erroneous.  It  appears  from  the 
correspondence  which  was  offered  in  evidence  that  the  keeping  of 
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this  policy  alive  was  a  joint  undertaking  upon  the  part  of  the  plain- 
tiff and  Cornell.  Certainly  the  plaintiff,  when  he  wrote  the  letter 
of  August  16,  1886,  telling  Cornell,  "  You  better  send  me  check  for 
$500  and  take  my  interest.  Think  what  a  sacrifice,"  did  not  dream 
that  Cornell  was  paying  premiums  for  the  purpose  of  keeping  alive 
his  (plaintiff's)  security,  because  at  that  time  it  seems  to  have  been 
the  belief  of  the  parties  that  by  1890  the  policy  would  fall  in ;  and 
yet,  for  all  the  premiums  that  the  plaintiff  had  paid  from  1873  to 
1886,  and  for  the  principal  sum  and  interest  secured  by  the  policy, 
he  is  willing  to  take  the  sum  of  $500.  The  other  letters  show  that 
the  keeping  alive  of  the  policy  was  for  their  mutual  benefit,  and 
that  it  was  not  contemplated  between  these  parties  that  Cornell's 
payments  were  to  go  for  the  purpose  of  keeping  alive  the  plaintiff's 
security. 

Under  these  circumstances,  what  are  the  equitable  rights  of  the 
parties  in  this  security  ?  It  seems  to  me  that  the  equitable  division 
of  the  proceeds  of  this  policy  was  to  give  back  to  each  of  the 
parties  the  premiums  which  they  had  paid  with  interest,  and  then 
to  apply  the  balance,  whatever  it  might  be,  upon  the  debt  due  to- 
the  plaintiff  as  security  for  which  the  policy  had  been  assigned. 
This  is  as  favorable  a  view  to  take  of  the  situation  for  the  plaintiff 
as  the  facts  admit  of.  It  might  very  well  be  claimed  that  after  tha 
payment  of  the  premiums  the  balance  of  the  policy  should  be 
divided,  one-third  to  the  plaintiff  and  two-thirds  to  the  defendant.. 
There  is  strong  reason  to  infer  that  that  is  the  way  these  parties 
looked  at  their  interest,  because  the  plaintiff's  claim  was  $600  and 
Cornell's  was  $1,300,  and  the  premiums  were  paid  after  1874,  one- 
third  by  the  plaintiff  and  two-thirds  by  the  defendant.  It  is  to  be 
observed  that  at  the  time  Cornell  received  his  assignment  of  the 
policy,  the  amount  of  the  plaintiff's  debt,  the  premiums  paid  by 
him,  and  the  amount  of  Cornell's  debt  exceeded  the  face  of  the 
policy,  and  long  prior  to  the  death  of  Sophronia  Randall,  the  life 
insured,  the  amount  of  the  plaintiff's  debt  with  interest  and  the 
premiums  paid  by  him  with  interest  had  nearly  exhausted  all  possi- 
ble recovery  upon  the  policy,  and,  therefore,  if  the  plaintiff's  theory 
is  correct,  Cornell  kept  on  paying  his  two-thirds  of  the  premium 
upon  that  policy  for  the  sole  purpose  of  enabling  the  plaintiff  to 
recover  substantially  the  whole  amount  when  it  fell  due.     This  ia 
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not  only  not  reasonable,  bat  the  necessary  interpretation  of  the  cor- 
respondence leads  to  a  different  conclusion. 

We  think,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  eyent 

O'Bbien,  Inqbaham  and  MoLauohlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


BoBEBT  N.  Batlis  and  Chbsteb  Bayus,  Respondents,  v.  The  Bul- 
lock Elbotbio  Manufaotubikg  Compakt,  Appellant. 

Jury  trial  — a  demand  ther^cr  at  Special  Term  "  brfare  tha  production  of  anjf  eei- 
dence**  is  in  time  —  noticing  the  caee  for  trial  at  Special  Term  is  not  a  fDaiwr-^ 
action  in  equity  does  not  lie  to  discover  ecidence, 

YHiere  the  complaint.  Id  an  action  moved  by  the  plaintiff  for  trial  at  a  Special 
Term,  contains  a  denoand  for  equitable  relief  in  addition  to  a  money  ]ud£:meDt, 
and  it  appears  that,  under  the  allegations  of  such  complaint,  no  equitable 
relief  can  be  granted,  the  defendant  ia  entitled  to  a  Jury  trial.  A  demand  by 
the  defendant  for  a  Jury  trial,  made  **  before  the  production  of  any  evidence 
upon  the  trial"  at  the  Special  Term,  is  made  in  time  to  save  the  defendant's 
rights  within  section  1009  of  the  Code  of  Civil  Procedure. 

The  defendant,  by  noticing  the  case  for  trial  at  the  Special  Term,  does  not  waive 
its  right  to  a  Jury  trial. 

A  suit  in  equity  cannot  be  maintained  for  the  purpose  of  obtaining  a  discovery 
of  books  and  papers. 

Appeal  by  the  defendant,  The  Bullock  Electric  Manufacturing 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflfs,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  13th  day  of  July,  1900,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

Clifton  V.  jESwardsj  for  the  appellant 

WiUiam  H,  Z.  Lee^  for  the  respondents. 

Van  Bbunt,  P.  J. : 

In  this  case  we  think  the  court  erred,  in  view  of  the  position 
taken  by  the  defendant  prior  to  the  production  of  any  evidence 
upon  the  trial,  in  disposing  of  the  case  without  the  intervention  of 
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a  jury.  The  complaint  in  the  action  was  not  one  which  gave  to  the 
defendant  upon  its  face  a  right  to  a  jury  trial.  Section  968  of  the 
Code  provides  that  an  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  trial  is  waived  or  a  reference  is  directed,  in  an  action  in  which 
the  complaint  demands  judgment  for  a  sum  of  money  only,  or  in 
an  action  of  ejectment,  for  dower,  for  waste,  for  a  nuisance,  or  to 
recover  a  chattel.  The  complaint  in  this  action  demanded  relief  of 
various  kinds,  besides  the  recovery  of  a  money  judgment,  and,  there- 
fore, as  already  stated,  upon  its  face  the  defendant  was  hot  entitled 
to  a  jury  trial. 

At  the  commencement  of  the  trial  of  the  action,  and  also  in  its 
answer,  the  defendant  called  the  attention  of  the  court  to  the  fact 
that  upon  the  allegations  of  the  complaint  no  equitable  relief  could 
possibly  be  obtained ;  and  it  first  moved  to  dismiss  the  complaint 
because  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
TVTien  this  was  denied,  it  moved  to  dismiss  on  the  ground  that  the 
court  had  not  jurisdiction  to  try  the  issues  or  questions  raised  by  the 
complaint  and  answer,  if  any,  and  that  it  was  purely  an  action  at 
law  to  recover  royalties,  and  that  there  was  nothing  that  called  for 
equitable  relief  in  the  action.  It  also,  in  that  connection,  demanded 
a  jury  trial.  These  motions  were  denied,  and  an  exception  was 
taken  to  the  denial  of  the  motion  to  dismiss,  and  also  to  the  denial 
of  the  demand  for  a  jury  trial. 

It  is  true  that  the  judgment  gave  relief  in  the  nature  of  a  discov- 
ery of  books  and  papers,  etc.,  but  there  is  no  such  branch  of  equi- 
table jurisprudence  under  the  Code.  A  bill  cannot  be  filed  for  the 
purpose  of  the  discovery  of  evidence ;  and,  therefore,  the  judg- 
ment, so  far  as  it  granted  relief  in  this  respect,  was  entirely  errone- 
ous. The  action  was  simply  one  to  recover  royalties,  the  amount  of 
which  was  alleged  in  the  complaint,  and  which  were  recovered  by 
the  judgment  entered  after  trial  by  the  court.  The  plaintiff,  not 
having  established  any  right  to  equitable  relief,  certainly  could 
not  recover  a  simple  money  judgment  in  the  face  of  the  objection 
of  the  defendant  that,  the  only  relief  which  could  be  obtained  in  the 
action  being  a  money  judgment,  it  was  entitled  to  a  jury  trial  This 
right  to  a  jury  trial  may  be  waived  in  a  certain  method  prescribed 
by  section  1009  of  the  Code,  which  provides  that  a  party  may  waive 
App.  Div.— Vol.  LIX.        73 


578     BAYLI8  v.  BULLOCK  ELECTRIC  MFG.  CO. 

First  Departmknt,  April  Term,  1901.  [Vol.  59. 

his  right  to  the  trial  of  an  issue  of  fact  in  any  of  the  following 
modes :  1.  By  failing  to  appear  at  the  trial ;  2.  By  filing  with  the 
clerk  a  written  waiver,  signed  by  the  attorney  for  the  party ;  3.  By 
an  oral  consent  in  open  conrt,  entered  in  the  minutes ;  and  4.  By 
moving  the  trial  of  the  action  without  a  jury ;  or,  if  the  adverse 
party  so  moves  it,  by  failing  to  claim  a  trial  by  jury  before  the  pro- 
duction of  any  evidence  upon  the  trial. 

In  the  case  at  bar  the  trial  appears  to  have  been  moved  by  the 
plaintiff,  at  least  there  is  no  evidence  that  the  defendant  moved  the 
trial,  and  before  the  production  of  any  evidence  the  defendant 
demanded  the  right  to  a  jury  trial,  calling  the  attention  of  the  court 
to  the  fact  that  no  equitable  relief  whatever  could  be  obtained  in 
the  action.  It  is  true  that  it  made  motions  to  dismiss  the  com- 
plaint, but  its  demand  for  a  jury  trial  was  made  before  the  produc- 
tion of  any  evidence,  and  was  in  time,  according  to  the  provisions 
of  section  1009  of  the  Code. 

It  is  suggested  that  it  has  been  intimated  that  a  trial  by  jury  may 
be  waived  in  other  ways  than  those  mentioned  in  the  Code  ;  and  it 
is  urged  that  because  the  defendant  had  noticed  the  cause  for  trial 
at  Special  Term  it  thereby  waived  its  right  to  a  jury  trial.  It 
should  be  observed  that  the  defendant  had  no  right  to  put  this  case 
upon  the  Trial  Term  calendar,  because  upon  the  face  of  the  com- 
plaint it  was  not  entitled  to  a  jury  trial,  as  the  complaint  demanded 
other  relief  than  a  money  judgment.  The  defendant  was  compelled 
to  go  into  the  Special  Term  and  there  claim  the  right  to  a  jury  trial 
upon  the  ground  that  although  there  was  a  demand  contained  in 
the  complaint  for  equitable  relief,  none  could  be  granted ;  and  it  is 
a  familiar  principle  that  a  plaintiff  cannot  deprive  a  defendant  of 
the  right  to  a  jury  trial  by  demanding  equitable  relief  which  cannot 
be  granted  in  the  action. 

In  support  of  the  proposition  that  this  case  was  properly  triable 
by  the  court  without  a  jury,  our  attention  is  called  to  the  case  of 
Cogswdl  V.  N.  F.,  iT.  H,  <&  H.  JR.  JR.  Co.  (105  N.  Y.  319).  But 
all  that  was  there  decided  was  that  in  that  case  the  plaintiff  could 
not  claim  a  jury  trial.  The  court  say :  "  "We  think  it  is  a  reasonable 
rule  and  one  in  consonance  with  the  authorities,  that  where  a  plain- 
tiff brings  an  action  for  both  legal  and  equitable  relief  in  respect  to 
the  same  cause  of  action,  the  case  presented  is  not  one  of  right 
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triable  by  jury  tinder  the  Constitution,  and  that  the  plaintiff  by 
snch  election  submits  to  have  the  issues  tried  By  the  court,  or  by 
the  court  with  the  aid  of  a  jury,  as  the  court  in  its  discretion  may 
determine,  according  to  the  practice  in  equity  cases."  In  that  case 
it  was  the  plaintiff  who  was  insisting  upon  a  jury  trial,  and  the 
court  held  that  he  had  waived  this  right  by  bringing  his  action  for 
both  legal  and  equitable  relief  in  respect  to  the  same  cause  of 
action.  It  is  certainly  a  novel  proposition  that  a  plaintiff  can  claim 
equitable  relief,  which,  even  upon  the  face  of  the  pleading,  he  is 
not  entitled  to,  and  thereby  deprive  a  defendant  of  a  jury  trial  upon 
the  only  cause  of  action  set  out  in  the  complaint.  The  citation  of 
any  authority  to  show  that  such  a  position  is  untenable  seems 
scarcely  necessary ;  but  as  in  these  days  no  proposition,  however 
plain,  seems  to  be  established  without  the  citation  of  some  adjudica- 
tion upon  the  subject,  it  may  be  proper  to  cite  an  authority  some- 
what in  point.  In  the  case  of  Wheelock  v.  Zee  (74  N.  Y.  495)  it 
was  held  that  the  joinder  of  an  equitable  cause  of  action  with  others 
purely  legal  did  not  deprive  the  defendant  of  the  right  of  trial  by 
jury ;  and  that  when  such  an  action  is  brought  to  trial  at  Special 
Term,  and  the  defendant  demands  a  jury  trial,  if  any  of  the 
grounds  upon  which  a  recovery  is  sought  are  such  as  were  at  the 
time  of  the  adoption  of  the  Constitution  redressed  by  an  action 
at  law,  the  court  should  direct  the  cause  to  be  tried  by  the  jury  at 
the  Circuit,  or  at  least  should  refuse  to  try  without  a  jury.  And,  as 
meeting  the  objection  that  the  defendant  had  waived  the  right  to 
demand  a  jury  trial  by  noticing  the  case  for  trial  at  Special  Term, 
the  case  cited  further  holds  that  the  defendant  does  not  waive  his 
right  to  a  trial  by  jury  in  such  case  by  consenting  that  the  case  be 
placed  on  the  calendar  for  trial  at  the  Special  Term,  and  noticing  it 
for  trial  there. 

Our  attention  is  also  called  to  the  case  of  Ma/rshaU  v.  De  Cor- 
dova  (26  App.  Div.  615).  The  writer  of  this  opinion,  who  also 
wrote  the  opinion  in  the  case  cited,  certainly  used  language  which 
is  not  borne  out  by  the  provisions  of  the  Code,  and  probably  it  arose 
from  the  fact  that  the  decision  of  the  case  did  not  turn  upon  the 
particular  question  now  under  consideration.  It  is  there  stated  that 
the  rule  was  that  before  the  commencement  of  the  trial  if  a  party 
desires  to  avail  himself  of  the  right  to  a  tiial  by  jury,  he  must  make 
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his  demand,  and  not  in  any  manner  proceed  with  the  trial.  The 
language  of  the  Code  is  different.  It  provides  that  the  demand  for 
a  jary  trial  is  in  time  if  made  before  the  prodaction  of  any  evidence 
upon  the  trial.  This  is  the  rule  which  must  necessarily  govern, 
and  the  strict  limitation  laid  down  in  the  case  cited  was  unwarranted. 
The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

O'Brien    and    McLAuaHLiN,  JJ.,  concurred;    Inqrahaic,  J., 
concurred  in  result 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Alice  Duffy,  as  Administratrix,  etc.,  of  Nioholas  Duffy,  Deceased, 
Appellant,  Respondent,  v,  Consolidatbd  Gas  Company  of  New 
York,  Bespondent,  Appellant. 

EsBamination  and  inspection  of  the  boola  of  a  oorporaiion  under  the  Code  €f  CM 
Procedure,  §  87d.  eubd.  7 — limited  to  their  uee  by  a  mtneee  under  examination. 

Subdivision  7  of  section  872  of  the  Ckxle  of  Civil  Procedure,  relating  to  an 
ezaminatioii  and  inspection  of  the  books  of  a  corporation,  is  intended  to  com- 
pel the  production  of  such  books,  in  order  that  they  may  be  used  in  connec- 
tion ivith  the  examination  of  a  witness  who  can  thus  be  required  to  testify 
from  them,  and  not  for  the  purpose  of  allowing  an  inspection  or  ezaminatioa 
thereof  by  the  adverse  party. 

Cross-appeals  by  the  plaintiff,  Alice  Dufiy,  as  administratrix,  etc^ 
of  Nicholas  Dnffy,  deceased,  and  by  the  defendant,  the  Consolidated 
Gas  Company  of  New  York,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  31st  day  of  January, 
1901,  denying  a  motion  to  vacate  an  order  for  the  examination  before 
trial  of  the  defendant  and  its  officers,  and  limiting  the  scope  of  the 
examination  to  certain  particulars. 

Soger  Foster^  for  the  plaintiflE. 

David  McClurCy  for  the  defendant 
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Van  Bbunt,  P.  J. : 

It  does  not  seem  to  be  in  harmony  with  the  proviBions  of  the  Code 
in  regard  to  discovery,  that  in  this  proceeding  the  books  of  a  cor- 
poration can  be  produced  for  the  purpose  of  inspection  by  the  adverse 
party.  It  is  true  that  the  7th  subdivision  of  section  872  of  the  Code 
speaks  of  an  examination  and  inspection  of  books ;  but  it  is  clear,  in 
view  of  the  other  provisions  of  the  Code  in  regard  to  the  discovery 
of  books  and  papers,  that  this  was  infelicitous  language,  and  that  all 
that  the  provision  was  intended  for  was  to  compel  the  production  of 
the  books  of  a  corporation,  which  might  be  used  in  connection  with 
the  examination  of  a  witness,  who  would  be  able  to  testify  from  the 
books,  and  who  would  not  be  able  to  thwart  the  purposes  of  the 
examination  by  claiming  that  he  could  not  give  the  information  with 
out  having  his  recollection  refreshed  by  an  inspection  of  the  books. 

We  think,  therefore,  that  the  order  should  be  modified  by  adding 
thereto  the  following  words :  "  Such  production  of  the  books  being 
only  for  the  purpose  of  refreshing  the  recollection  of  the  witness 
and  aiding  his  memory  in  the  oral  examination ;  such  books  not 
being  produced  for  the  purpose  of  examination  or  inspection  by  the 
plainti£Ps  counsel."  As  so  modified,  the  order  should  be  affirmed, 
without  costs. 

Patterson,  O'Beibn  and  McLaughlin,  J  J.,  concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs. 


Anna  C.  Klby,  Bespondent,  v.  A.  Hamilton  Higgins,  Executor, 
and  Mast  A.  Lynoh,  Executrix  of  John  W.  Healt,  Deceased, 
Appellants* 

Oimiplaint  against  executors  —  when  drfective  in  not  alleging  that  they  were  tuch^~ 
consideration  sufficient  to  sustain  a  contract — an  order  overruling  a  demurrtr  is 
not  appealoMe, 

In  an  action  brought  to  charge  the  defendants  as  executors  of  John  W.  Healy 
upon  a  contract  made  by  Healy  in  his  lifetime,  the  defendants  were  described 
in  the  title  as  executor  and  executrix  of  Healy.  The  complaint  alleged  that 
Healy  died  leaving  a  last  will  and  testament,  which  was  admitted  to  probate, 
but  there  was  no  allegation  that  any  person  was  nominated  as  executor  in  that 
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will,  or  that  letters  testamentary  were  issued  to  the  defendants,  or  any  one  else, 
or  that  the  defendants  ever  qualified  as  executors.  The  complaint,  however, 
<iid  allege  that  the  plaintiff  filed  her  claim  with  the  defendants  as  executor  and 
•executrix,  but  that  the  same  was  rejected.  It  did  not  appear  what  claim  was 
Bo  filed,  or  whether  it  was  filed  with  the  defendants  as  executor  and  executrix 
of  H6aly. 

Eeld,  that  there  was  nothing  in  the  complaint  which  would  warrant  the  inference 
that  the  defendants  occupied  the  representative  character  in  which  they  were 
sought  to  be  charged. 

The  complaint  alleged  that  the  contract  sued  upon  provided  that  Healy  would 
pay  to  the  plaintiff  a  certain  sum  of  money,  in  considecation  of  the  dismissal 
of  an  appeal  which  had  been  taken  by  her,  or  if  the  judgment  appealed  from 
should  be  afllrmed.  The  plaintiff  then  alleged  that  her  attorneys  having 
refused  to  consent  to  the  dismissal  of  the  appeal,  she,  at  the  request  of  Healy, 
retained  counsel  to  argue  the  appeal  for  him;  that  the  judgment  was  afB.rmed, 
but  that  Healy  refused  to  pay  her  the  money. 

Semble,  that  Healy's  agreement  to  pay  was  founded  upon  a  sufficient  consideratioiL 

No  appeal  lies  from  an  order  overruling  a  demurrer. 

Appeal  by  the  defendants,  A.  Hamilton  Higgins,  execator,  and 
Mary  A.  Lynch,  executrix  of  John  W.  Healy,  deceased,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  17th  day  of  January,  1901,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term  overruling  a 
demurrer  to  the  complaint,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  17th  day  of  January,  1901,  overruling  said 
demurrer. 

Eugene  Howell  Dalyy  for  the  appellants. 

William  H.  Newmcm^  for  the  respondent. 

Bttmsbt,  J. : 

There  is  no  authority  for  an  appeal  from  an  order  sustaining  or 
overruling  a  demurrer.  So  much,  therefore,  of  the  appeal  as  is 
taken  from  the  order  must  be  dismissed,  with  ten  dollars  costs. 

Two  objections  are  taken  to  the  complaint.  In  the  first  place  it 
is  alleged  that  it  appears  that  there  was  no  consideration  for  the 
agreement  upon  which  the  action  is  brought.  This  objection  is  not 
well  taken.  The  contract  was  that  Healy  would  pay  to  the  plaintiff 
a  certain  sum  of  money  in  consideration  of  the  dismissal  of  an  appeal 
which  had  been  taken  by  her,  or  if  the  judgment  appealed  from 
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should  be  affirmed.  The  plaintiff  then  alleges  that  her  attorneys, 
having  refused  to  consent  to  the  dismissal  of  the  appeal,  she,  at  the 
request  of  Healj,  retained  counsel  to  argue  the  appeal  for  him,  the 
result  b^ng  that  the  judgment  was  affirmed,  but  that  Healy  refused 
to  pay  her  the  money.  This  is  clearly  a  sufficient  consideration  for 
the  contract  upon  which  the  action  is  founded. 

But  the  defendants  insist  upon  a  technical  objection  to  this  com- 
plaint, which  is  well  taken,  and  because  of  which  we  must  reverse 
this  judgment  and  sustain  the  demurrer.  The  action  is  brought 
upon  a  contract  made  by  John  W.  Healy  in  his  lifetime.  The 
defendants  are  described  in  the  title  of  the  action  as  executor  and 
executrix  of  Healy.  It  is  alleged  in  the  complaint  that  Healy  died 
having  made  a  last  will  and  testament  which  was  admitted  to  pro- 
bate, but  there  is  no  allegation  in  the  complaint  that  any  person  was 
nominated  as  executor  in  that  will,  nor  is  there  any  allegation  that 
letters  testamentary  were  issued  to  the  defendants  or  any  one  else, 
or  that  the  defendants  ever  qualified  as  executors.  As  they  are 
sought  to  be  charged  in  this  action  upon  the  contract  made  with 
Healy,  it  is  absolutely  essential  that  somewhere  in  the  complaint 
facts  should  be  stated  from  which  it  can  be  inferred  that  they  were 
his  personal  representatives.  Of  course,  it  is  not  always  necessary 
that  the  allegations  of  the  complaint  as  to  the  representative  char- 
acter of  the  defendants  should  be  direct  and  positive,  but  it  is  cer- 
tainly necessary,  if  the  allegations  are  not  made  in  that  way,  that  the 
frame  and  averments  and  scope  of  the  complaint  must  be  such  as 
to  fix  upon  the  defendants  such  a  character.  But  nothing  of  that 
kind  is  found  in  this  pleading.  It  is  said  that  the  plaintiff  filed  with 
the  defendants,  as  executor  and  executrix,  her  claim  duly  verified, 
which  was  rejected,  but  what  claim  does  not  appear ;  nor  is  there  any 
suggestion  that  the  claim  was  filed  with  the  defendants  as  executor 
and  executrix  of  Healy,  and  when  it  appeared,  as  it  does,  that  the 
claim  was  rejected,  that  fact  destroyed  any  inference  that  the  per- 
sons with  whom  the  claim  was  filed  conceded  that  they  were  the 
personal  representatives  of  Healy.  The  case  is  not  within  that  of 
£eer8  v.  Shannon  (73  N.  Y.  292)  or  StilweU  v.  Carpenter  (2  Abb. 
N.  C.  238 ;  62  N.  Y.  639) ;  and  even  giving  to  the  allegations  of  the 
complaint  the  very  broadest  meaning  to  which  they  are  susceptible, 
there  is  nothing  which  would  warrant  the  inference  that  the  defend- 
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ants  occupied  the  representative  character  in  which  they  are  sought 
to  be  charged.  For  that  reason  the  judgment  overruling  the  demur* 
rer  must  be  reversed,  with  costs,  and  judgment  entered  sustaining 
the  demurrer,  with  costs,  with  leave  to  the  plaintiff  to  amend  the 
complaint  upon  payment  of  the  costs  in  the  court  below  and  in  this 
court. 

Van  Brunt,  P.  J.,  Patterson  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained^  with 
costs,  with  leave  to  plaintiff  to  amend  ou  payment  of  costs  in  this 
court  and  in  the  court  below. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Wil- 
liam C.  WoTTON,  as  Executor,  etc.,  of  Phebb  E.  Bonnepoux^ 
Deceased. 

William  C.  Wotton,  as  Executor,  etc.,  of  Phebe  E.  Bonnefoux^ 
Appellant ;  Clara  B.  Db  Kbau  and  Others,  Kespondents. 

Truti  inveitments — duty  of  a  tnutee  to  M  unautharieed  teeuriiies —  cbfeetion,  when 
ineffective — reqtteet  of  the  testatrix  and  the  life  beneficiary  to  keep  them — demal 
cf  eommiseianejttitified. 

K  trustee  holdinj?  funds  for  investment  is  bound  to  invest  the  same  in  govern- 
ment or  real  estate  securities  except  so  far  as  the  Legislature  has  authorized 
him  to  invest  in  other  specified  securities. 

Semble,  that  if  a  trustee,  finding  a  portion  of  the  trust  estate  invested  in  unauthor- 
ized interest-bearing  aecurities,  sees  fit  to  continue  such  investments  after  he 
has  had  a  reasonable  opportunity  to  sell  them  without  loss  and  to  reinvest  the 
proceeds  in  authorized  securities,  he  will  be  liable  for  any  loss  resulting  from 
his  failure  to  sell  the  unauthorized  securities  except  in  an  exceptional  case. 

Where  a  trustee  under  a  will,  finding  that  the  testator  had  invested  a  portion  of 
the  trust  fund  in  interest-bearing  railroad  bonds,  held  such  bonds  for  nine  years 
and  finally  sold  them  at  a  loss,  an  objection  interposed  upon  his  accounting  to 
that  part  of  the  account  in  which  he  credited  himself  with  the  loss  arising 
upon  the  sales  of  the  bonds,  upon  the  ground  that  such  bonds  were  specifically 
bequeathed  to  the  life  beneficiary  and  to  the  remaindermen  after  her  death, 
and  that  for  that  reason  the  sale  was  not  only  unnecessary  but  that  he  had  no 
right  to  make  it,  does  not  bring  up  for  review  the  question  whether  the  trustee 
was  negligent  in  making  the  sale. 

ScfmbUy  that  the  trustee  was  not  justified  in  retaining  the  unauthorized  secori- 
ties  as  an  investment,  notwithstanding  the  fact  that  the  life  beneficiary  of  tba 
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trust  communicated  to  him  a  letter  written  to  her  by  the  testatrix  in  which  she 
stated  that  she  did  not  desire  to  have  any  of  her  securities  changed,  and  that 
the  life  beneficiary  concurred  in  such  desire. 
Where  it  appears  that  the  trustee  sold  a  portion  of  the  trust  estate  and  made 
no  effort  to  reinvest  the  proceeds,  but  deposited  them  in  his  own  bank  to  his 
individual  credit,  paying  no  interest  to  the  life  tenant,  and  that  he  subse- 
quently turned  such  proceeds  over  to  his  sister  without  keeping  anything  to 
show  for  them,  and  that  she  held  them  without  paying  interest  until  the 
accounting,  the  surrogate  is  Justified  in  refusing  to  allow  commissions  to  the 
trustee. 

Appeal  by  William  C.  Wotton,  as  executor,  etc.,  of  Phebe  E. 
Bonnefoux,  deceased,  from  a  decree  of  the  Surrogate's  Court  of  the 
county  of  New  York,  entered  in  said  Surrogate's  Court  on  the  4th 
day  of  May,  1900,  settling  his  accounts  as  such  executor  and  over- 
ruling exceptions  filed  by  him  to  the  report  of  the  referee  and  deny- 
ing his  motion  for  a  reargument  of  the  exceptions. 

Charles  H,  Griffim,^  for  the  appellant. 

Halph  S,  Mounds^  for  the  respondents. 

BUHSEY,  J.  : 

Upon  the  settlement  of  the  accounts  of  the  appellant  as  the  execu- 
tor under  the  will  of  Phebe  E.  Bonnefoux,  deceased,  the  surrogate, 
among  other  things,  charged  him  with  a  loss  upon  the  sale  of  some 
bonds  belonging  to  the  estate  to  the  amount  of  $1,326  and  disal- 
Jowed  his  commissions ;  and  although  various  other  questions  were 
raised  in  the  court  below,  it  was  stipulated  that  nothing  should  be 
presented  in  this  court  except  the  propriety  of  those  two  rulings  of 
the  surrogate. 

As  to  the  first,  the  facts  are  that  Mrs.  Bonnefoux  died  in  1888 
and  the  appellant  was  appointed  her  executor  in  the  month  of  June 
of  that  year.  At  that  time,  among  other  property  of  the  estate, 
were  four  bonds  of  the  Kansas  and  Pacific  Railroad  Company  for 
$1,000  each,  which  were  appraised  at  $4,460.  Tliey  were  due  on 
the  1st  of  May,  1919,  and  bore  interest  at  the  rate  of  six  per  cent. 
Interest  was  paid  upon  them,  as  appears  by  the  papers,  down  to 
1894,  at  which  time  they  became  very  seriously  depreciated  in  value 
and  no  further  interest  was  paid,  but  the  appellant  continued  to 
App.  Div.— Yol.  LIX.        74 
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hold  them  until  1897,  when  he  sold  them  at  a  price  which  resulted 
in  a  net  loss  of  $1,326  on  the  inventoried  valne,  with  which  sum  the 
appellant  was  charged.  It  appears  from  the  papers  that  the  income 
of  the  property  was  given  for  life  to  Mrs.  Clara  B.  De  Bean,  a 
daughter  of  the  testatrix,  with  remainder  over  to  certain  persons 
who  are  made  parties  to  this  appeal.  Mrs.  Bonnefoux  in  1884 
wrote  a  letter  to  her  daughter  Mrs.  De  Keau,  in  which  she  stated 
that  she  did  not  desire  to  have  any  of  her  securities  changed  and 
that  she  had  selected  those  that  had  a  long  time  to  run  with  that 
object  in  view.  This  letter  was  communicated  by  Mrs.  De  Keau  to 
the  executor  in  1888  or  1889,  and  at  the  time  when  the  letter  was 
shown  to  him  Mrs.  De  Beau  stated  that  it  was  also  her  desire  that 
the  instruments  should  remain  as  they  then  were.  For  a  long  time 
after  that  the  interest  was  paid.  The  legatees  filed  objections  to 
the  executor's  account,  in  which  among  other  things  they  objected 
to  the  sale  of  these  bonds  and  the  matter  was  referred  to  a  referee, 
who  decided  as  a  matter  of  law  that  the  executor  was  not  author 
ized  to  retain  the  securities  as  an  investment,  but  should  have  sold 
them  and  converted  them  into  authorized  securities,  and  because  he 
did  not  do  this  he  was  charged  with  the  loss.  The  referee  does  not 
find  that  the  executor  was  guilty  of  negligence  in  his  management 
of  the  estate,  or  that  in  the  failure  to  sell  them  there  was  any  lack 
of  prudence  or  diligence,  nor  is  any  reason  derivable  from  his  report 
for  charging  the  executor  with  this  loss  except  that  he  retained  the 
bonds  and  did  not  sell  them  and  invest  the  proceeds  in  securities 
authorized  by  law  as  soon  as  practicable  after  they  came  into  his 
possession. 

The  executor  claims  that  in  view  of  these  facts  he  was  justified 
in  permitting  the  original  investments  as  made  by  the  testatrix  to 
stand,  and  that  if  he  did  so  in  the  exercise  of  his  discretion  he 
would  not  be  chargeable  with  the  loss  that  resulted  from  their 
depreciation.  We  are  not  inclined  to  adopt  this  view  of  the  duties 
of  an  executor.  It  has  been  settled  in  this  State  that  a  trustee 
holding  funds  for  investment  is  bound  to  put  them  in  government  or 
real  securities.  {King  v.  TaJhot^  40  N.  Y.  76.)  The  rule  laid  down 
in  that  case  has  been  enforced  by  the  courts  and  trustees  have  been 
held  to  that  form  of  investment  except  so  far  as  the  Legislature  hae 
from  time  to  time  authorized  an  investment  by  trustees  in  certain 
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other  Bpeciiied  securities.  Bnt  the  fact  that  the  Legislature  has 
given  to  trustees  the  right  to  invest  in  particular  securities  in  addi. 
tion  to  those  allowed  by  the  courts,  may  be  taken  as  an  indication  of 
its  policy  that  the  power  of  trustees  to  make  investments  is  not  to 
be  enlarged  further  than  it  already  has  been  by  statute.  It  is 
claimed,  however,  that  although  as  an  original  proposition  a  trustee 
is  limited  in  the  power  of  investment  to  those  securities  authorized 
by  law,  yet,  when  he  finds  the  investment  already  made  by  the 
testator  in  interest-bearing  securities,  he  is  at  liberty  in  his  discre 
tion  to  continue  to  hold  them. 

We  are  not  inclined  to  lay  down  a  hard  and  fast  rule  in  respect 
of  this  matter.  When  a  trustee  finds  the  estate  committed  to 
him  already  invested  in  interest-bearing  securities,  we  are  not 
inclined  to  say  that  it  is  his  absolute  duty  at  once  to  dispose  of 
them,  without  regard  to  the  market,  or  the  demand  for  them,  or  the 
ruling  price,  or  the  probability  of  an  advance  in  their  value.  It  is 
sufficient  to  say,  however,  that,  ordinarily,  if  a  trustee  sees  fit  to 
continue  such  investments  after  he  shall  have  had  a  reasonable 
opportunity  to  sell  them  without  loss  and  to  invest  them  in  those 
securities  which  by  law  he  is  authorized  to  hold,  it  must  be  an 
exceptional  case  which  will  justify  him  in  his  failure  to  do  so  where 
as  a  result  of  that  failure  there  has  been  a  loss.  (See  Hill  Trustees, 
*380,  *381 ;  Perry  Trusts,  §§  465,  466.) 

But  the  question  whether  this  investment  was  proper  in  this  case 
is  not  in  our  judgment  presented  in  such  a  way  as  to  warrant  the 
referee  in  considering  it,  or  in  such  a  way  as  to  justify  the  surrogate 
in  charging  the  executor  with  the  loss.  The  sole  point  upon  which 
he  is  sought  to  be  charged  with  the  loss  is  that  he  should  have  sold 
these  bonds  shortly  after  they  came  into  his  hands.  But  no  such 
objection  is  made  by  the  contestants.  The  objection  to  that  part  of 
his  account  in  which  he  has  credited  himself  with  the  loss  arising  upon 
the  sales  of  the  bonds  is  put  upon  the  ground  that  they  were  specifi- 
cally bequeathed  to  Mrs.  De  Beau  for  life  and  to  the  remaindermen 
after  her  death,  and  that  for  that  reason  the  sale  was  not  only 
unnecessary,  but  he  had  no  right  to  make  it.  We  do  not  think  that 
this  objection  brings  up  the  question  of  the  negligence  of  the  execu- 
tor in  making  this  sale.  It  amounts  substantially  to  an  admission 
on  the  part  of  the  contestants  that  the  bonds  should  not  have  been 


588  MATTER  OP  WOTTON. 

First  Defabtmbnt,  Apbil  Term,  1901.  [Vol.  59. 

sold,  bat  shonld  have  been  retained,  and  for  that  reason  also  we 
think  that  the  surrogate  erred  in  that  part  of  his  decree. 

The  only  other  question  presented  in  view  of  the  stipulation  is 
whether  that  part  of  the  decree  disallowing  commissions  is  proper. 
It  is  claimed  by  the  respondent  that  this  question  is  not  properly 
raised  by  exceptions,  and  for  that  reason  cannot  be  considered.  We 
do  not  deem  it  necessary  to  decide  upon  that  point.  It  appears  in 
the  case  that  the  executor,  after  having  retained  these  bonds  for  a 
long  time,  sold  them  with  other  assets  of  the  estate,  amounting  in 
the  aggregate  to  over  $15,000  ;  that  he  made  no  ejSort  to  reinvest 
the  proceeds,  but  turned  them  over  to  his  sister  without  keeping 
anything  to  show  for  them,  and  she  held  them  without  paying  inter- 
est down  to  the  time  of  the  accounting.  Before  turning  the  pro- 
ceeds over  to  his  sister  he  had  deposited  them  in  his  own  bank  to 
his  own  credit,  mingling  the  fund  with  his  personal  assets,  so  that 
for  a  long  time  this  money  was  at  the  risk  of  his  own  business  and 
subject  to  his  debts.  During  that  time  he  paid  no  interest  to  the 
life  tenant.  The  whole  transaction  with  respect  to  this  matter,  after 
he  sold  this  property,  shows  the  grossest  carelessness  on  his  part  with 
regard  to  the  management  of  this  fund,  amounting  to  misconduct 
or  maladministration,  and,  therefore,  I  think  that  the  determination 
of  the  surrogate  to  disallow  commissions  to  the  executor  was  proper. 
{Stevens  v.  Melcher,  152  N.  Y.  583.) 

For  these  reasons  this  part  of  the  decree  of  the  surrogate  must 
be  affirmed,  but  the  decree  must  be  modified  by  striking  out  so 
much  of  the  charge  against  the  executor  as  is  represented  by  the 
sum  of  $1,326,  being  the  amount  of  the  loss  on  the  inventory,  so 
that  the  balance  for  which  he  shall  be  charged  is  $1,055.41  instead 
of  $2,381.41,  and  as  so  modified  the  decree  must  be  affirmed,  with- 
out costs  to  either  party  in  this  court. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  JJ.,. 
concurred. 

Decree  modified  as  stated  in  opinion,  and  as  modified  affirmed^ 
without  costs  to  either  party. 
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James  F.  Sutton  and  Thomas  E.  Kibby,  Partners  under  the  Firm 
Name  of  American  Art  Association,  Appellants,  v.  J.  Sher- 
wood Corning,  Bespondent. 

Accord  and  satirfadion — tD?ien  proof  of  the  mailing  of  a  check,  postage  prepaid, 
raises  a  presumption  thereof,  and  of  its  receipt — an  ol^ection  that  a  book  used  htfore 
the  jury  wu  not  put  in  evidence,  u)hen  too  late. 

J^Tidence  that  a  vendee  of  goods  sold  made  a  claim  for  a  deduction  from  the  pur- 
chase price  because  of  the  partial  destruction  of  the  goods  before  delivery,  and 
that  after  a  conversation  with  the  vendors  he  offered  to  pay  a  certain  amount 
in  satisfaction  of  the  claim,  and  subsequently  sent  a  certified  check  for  that 
amount  to  the  vendors,  Inclosed  in  a  postpaid  letter  addressed  to  one  of  them 
at  their  place  of  business,  and  that  the  check  had  never  been  returned  or  paid, 
Justifies  a  finding  of  an  accord  and  satisfaction. 

The  sending  of  the  check  inclosed  in  the  postpaid  letter  addressed  to  the  vendors 
at  their  place  of  business  raises  a  presumption  of  the  receipt  of  the  check  by 
the  vendors. 

The  objection  that  a  bank  book  submitted  to  the  jury  was  not  offered  in  evidence, 
cannot  be  raised  for  the  first  time  after  the  rendition  of  a  verdict. 

Appeal  bj  the  plaintiffs,  James  F.  Sutton  and  another,  partners 
under  the  firm  name  of  American  Art  Association,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
December,  1900,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  6th  day  of  December,  1900, 
denying  the  plaintiflEs'  motion  for  a  new  trial  made  upon  the 
minutes. 

Chistcwus  T.  Kirhy^  for  the  appellants. 

Z.  B,  TreadweUy  for  the  respondent. 

RUMSEY,  J. : 

The  first  objection  is  that  the  verdict  is  against  the  weight  of  the 
evidence.  The  action  was  brought  to  recover  upon  a  check  for  sixty- 
eight  dollars  and  fifty  cents  drawn  by  the  defendant  to  the  order  of 
the  plaintiffs,  which  was  not  paid  upon  presentation.  The  check 
was  given  for  the  balance  of  goods  sold  by  the  plaintiffs  to  the 
defendant,  and  the  defense  was  that  before  the  goods  were  delivered 
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to  the  defendant  they  were  partially  destroyed,  so  that  the  defend- 
ant never  received  what  he  bought ;  that  a  claim  was  made  for  a 
deduction  because  of  this  destruction,  as  a  result  of  which  there 
was  an  accord  and  satisfaction  between  the  parties  by  which  the 
plaintiffs  agreed  to  accept  a  check  for  thirty-one  dollars  and  fifty 
cents  in  payment  of  all  demands  which  they  had  against  the 
defendant,  and  that  said  check  had  been  delivered  and  accepted. 
These  facts  were  sworn  to  by  the  defendant.  He  testified  to  a  con- 
versation with  one  of  the  plaintiffs,  as  a  result  of  which  he  offered 
to  pay  thirty-one  dollars  and  fifty  cents  in  satisfaction  of  the  claim 
against  him,  and  that  he  subsequently  sent  the  check,  certified,  for 
that  amount,  by  mail  addressed  to  one  of  the  plaintiffs  at  their  place 
of  business,  and  prepaid  the  postage  upon  it.  The  check  had  never 
been  returned  or  paid,  and  the  plaintiffs  insist  that  it  had  never  been 
received. 

The  sending  of  the  check  in  a  letter  postpaid  to  the  plaintiffs  at 
their  place  of  business  was  positively  testified  to  by  the  defendant, 
and  raises  a  presumption  of  the  receipt  of  the  check  by  the  plain- 
tiffs. {Oregon  Steamship  Co.  v.  Otisj  100  N.  T.  446.)  That  pre- 
sumption the  plaintiffs  sought  to  overcome,  but  the  result  of  their 
evidence  was  such  that  the  question  was  a  proper  one  to  submit  to 
the  jury  and  it  was  so  submitted,  and  we  do  not  feel  at  liberty  to 
overrule  their  determination,  especially  as  it  seems  to  have  been 
satisfactory  to  the  trial  judge.  The  facts  sworn  to  by  the  defend- 
ant, if  established,  as  they  must  be  deemed  to  have  been,  constitute 
an  accord  and  satisfaction.  {Fuller  v.  Kemp^  138  N.  F.  231 ; 
Ecmies  Vacuum  Brake  Co,  v.  Proaser^  157  id.  289.) 

The  defendant  produced  and  had  identified  his  bank  book,  by 
which  it  appeared  that  this  check  for  thirty-one  doUarti  and  fifty 
cents  had  been  charged  against  him  as  a  certified  check.  The  book 
was  not  offered  in  evidence,  but  it  was  submitted  to  the  jury  with- 
out objection  by  the  plaintiffs'  counsel,  and  no  point  was  raised 
until  after  the  verdict  had  been  rendered.  This  we  think  was  too 
late.  If  when  the  book  had  been  submitted  to  the  jury  the  objec- 
tion had  been  taken,  it  is  quite  possible  that  it  would  have  been 
offered  in  evidence,  and  any  defect  in  the  proof  necessary  to  have 
it  received  might  have  been  supplied,  but  as  it  was  permitted  to  go 
to  the  jury  without  objection  and  without  any  question  as  to  its 
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competency,  we  do  not  see  that  the  plaintiiSFs  are  in  any  situation  to 
claim  that  this  was  error. 

Upon  the  whole  case  we  think  that  the  judgment  and  order  were 
correct  and  should  be  affirmed,  with  costs. 

V-AJST  Bbunt,  p.  J.,  Patterson  and  MoLau«hlin,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Franklin  B.  Lord  for  an 
Order  Requiring  the  Board  of  Taxes  and  Assessments  to  Permit 
him  to  Inspect  Certain  Public  Records. 

Franklin  B.  Lord,  Appellant ;  The  Board  of  Taxes  and  Assess- 
ments OF  THE  Cpty  of  New  York,  Respondent. 

Tcuopa/yer  —  right  of,  to  an  inspection  of  the  tax  r<^  in  New  York  city  —  how  far 

limited. 

Section  1545  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878),  provid- 
ing that  all  books  of  any  department,  except  the  police  and  law  departments, 
shall  at  all  times  be  open  to  the  inspection  of  any  taxpayer,  subject  to  any 
reasonable  rules  and  regulations  in  regard  to  the  time  and  manner  of  such 
Inspection  as  such  department  may  make  in  regard  to  the  same  in  order  to 
secure  the  safety  of  such  books  and  the  proper  use  of  them  by  the  department, 
and  section  892  of  such  charter,  providing  that  the  tax  rolls  shall  be  open  for 
examination  and  correction  during  a  certain  period,  so  that  persons  assessed 
may  have  an  opportunity  to  examine  them,  do  not  confer  upon  a  taxpayer  an 
unlimited  and  general  power  to  inspect  the  tax  rolls,  and  the  court  may,  under 
the  authority  of  section  1545  of  the  charter,  make  an  order  requiring  an  attor- 
ney, who  desires  to  inspect  the  tax  rolls  on  behalf  of  several  persons  assessed 
for  personal  property  only,  to  furnish  to  the  commissioners  the  names  of  the 
persons  represented  by  him,  and  providing  that  he  shall  have  an  opportunity 
to  inspect  the  entries  indicated  by  the  list  of  names  so  furnished,  under  the 
personal  supervision  of  the  commissioners  or  that  of  such  officer,  clerk  or 
employee  as  they  may  designate  for  that  purpose. 

Appeal  by  the  petitioner,  Franklin  B.  Lord,  from  an  order  of  the 

Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 

in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th 

day  of  March,  1901,  granting  the  prayer  of  the  petition,  in  so  far  as 

'  said  order  denied  the  petitioner's  application  for  an  unlimited  and 
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general  iuspection  of  the  tax  books  of  the  city  of  New  York,  and 
directed  the  manner  in  which  his  right  of  inspection  should  be 
exercised. 

H&rvry  De  Forest  Baldwin^  for  the  appellant. 

Jcmiea  M,  Wa/rd^  for  the  respondent. 

EUHSET,  J. : 

By  section  892  of  the  Greater  New  York  charter  it  is  provided 
that  the  annual  records  of  the  assessed  valuations  of  real  and  per- 
sonal estate  shall  be  open  for  examination  and  correction  from  the 
second  Monday  in  January  until  the  first  day  of  May  in  each  year  so 
that  those  persons  who  are  assessed  or  who  have  reason  to  believe 
that  they  are  assessed  upon  their  personal  property  may  have  an 
opportunity  to  examine  the  tax  rolls  to  ascertain  the  amount  of  their 
assessment. 

On  the  30th  of  January,  1901,  Franklin  B.  Lord  made  an  appli- 
cation to  the  commissioners  of  taxes  for  permission  to  inspect  these 
books,  claiming  the  right  because  he  himself  had  been  assessed  for 
personal  property  as  executor  and  trustee,  and  as  attorney  at  law  for 
certain  persons  who  had  been  notified  that  they  had  been  assessed, 
for  certain  persons  who  had  been  assessed  but  not  notified,  and  for 
certain  other  persons  who  thought  they  were  assessed  and  were 
desirous  of  ascertaining  the  fact.  The  commissioners  in  reply 
asked  for  a  list  of  the  names  required,  with  authority  in  writing 
therefor,  and  advised  Mr.  Lord  that,  upon  receipt  of  it,  they  would 
be  pleased  to  regulate  the  business  of  the  office  for  his  convenience 
as  much  as  possible.  This  reply  was  not  satisfactory  to  Mr.  Lord, 
and  thereupon  he  moved  before  this  court  at  Special  Term  for  an 
order  giving  him  unlimited  right  to  inspect  these  books.  This  the 
court  refused  to  grant ;  but  it  did  give  him  an  order  requiring  that 
the  commissioners  of  taxes  allow  him  to  make  such  an  inspection 
between  the  hours  of  nine  and  ten  in  the  morning  of  such  a  day  or 
days  as  the  board  of  assessment  might  indicate  as  most  convenient 
for  the  despatch  of  public  business  and  prescribing  that  the  inspec- 
tion should  be  limited  to  an  examination  of  the  assessment  affecting 
himself  individually  or  as  executor  or  trustee,  or   the   taxpayers 
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whom  he  represented  as  attorney;  that  before  he  inspected  the 
books  he  should  furnish  to  the  commissioners  the  names  of  the 
estates  which  he  represented  as  executor  or  trustee  or  in  any  repre- 
sentative capacity  and  the  names  of  the  taxpayers  whom  he  claimed 
to  represent  as  attorney,  and  providing  finally  that  he  should  have 
an  opportunity  to  inspect  the  entries  indicated  by  the  list  of  names 
furnished  under  the  personal  supervision  of  the  commissioners  or 
that  of  such  officer,  clerk  or  employee  as  they  might  designate  for 
that  purpose. 

We  are  of  the  opinion  that  the  order  as  granted  by  the  court  was 
correct.  By  section  1545  of  the  Greater  New  York  charter  it  is 
provided  that  all  books  in  any  department,  except  the  police  and 
law  departments,  shall  at  all  times  be  open  to  the  inspection  of  any 
taxpayer,  subject  to  any  reasonable  rules  and  regulations  in  regard 
to  the  time  and  manner  of  such  inspection  as  such  department  may 
make  in  regard  to  the  same,  in  order  to  secure  the  safety  of  such 
books  and  the  proper  use  of  them  by  the  department ;  and  in  case 
fiQch  inspection  shall  be  refused,  the  taxpayer  may  apply  to  a  justice 
of  the  Supreme  Court  for  an  order  that  he  be  allowed  to  make 
sQch  inspection  as  such  justice  shall  by  his  order  authorize,  and  such 
order  shall  specify  the  time  and  manner  of  such  inspectioiL  It  is 
clear  that  the  order  made  in  this  case  was  within  the  power  expressly 
given  to  the  justice.  The  statute  indicates  that  the  taxpayer  is  not 
to  have  an  unlimited  and  general  power  of  inspection  of  the  books. 
It  is  apparent,  not  only  from  the  affidavits,  but  from  the  nature  of 
things,  that  such  an  inspection  given  to  every  taxpayer  in  the  city 
of  New  York  might  not  only  jeopardize  the  safety  of  the  books, 
but  would  mterfere  considerably  with  the  work  of  the  department ; 
and  the  fact  that  such  an  inspection  may  have  that  effect  is  indi* 
cated  in  the  statute  which  authorizes  the  department  to  make  rea- 
sonable rules  to  protect  the  books  and  to  prevent  undue  interference 
with  the  work  of  the  employees  of  the  department  who  are  engaged 
upon  them.  It  appears  from  the  papers  in  this  case  that  the  records 
consist  of  twenty-eight  volumes  containing  almost  98,000  names. 
It  is  also  made  to  appear  that  from  the  time  the  books  are  open  to 
the  first  of  May  they  are  in  constant  use  in  furnishing  information 
to  persons  applying  for  the  correction  and  revision  of  the  assess- 
App.  Div.— Vol.  LIX.        75 
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mentB  against  them,  and  that  the  average  number  of  these  applica- 
tions is  from  700  to  800  a  day.  It  appears  further  that  the 
employees  are  constantly  engaged  in  making  entries  of  the  necessary 
revisions  and  corrections  of  the  assessments,  and  that  it  is  absolutely 
necessary,  in  order  to  keep  up  with  such  work,  to  have  the  books  in 
hand  so  that  they  can  be  used.  It  is  clear  that  the  order  authoriz- 
ing the  inspection  should  have  regard  to  the  work  of  the  depart- 
ment, and  should  be  so  framed  as  to  interfere  as  little  as  possible 
with  the  duties  of  the  employees. 

The  assessments  in  respect  of  which  this  examination  is  sought 
are  assessments  as  to  personal  property  only.     To  ascertain  whether 
the  amounts  of  those  assessments  are  proper,  it  is  not  necessary  for 
the  taxpayer  to  examine  the  assessment  against  any  one  else.     The 
only  question  that  he  can  raise  is  whether  or  not  he  should  be 
assessed  at  all,  or  whether  the  amount  of  the  assessment  is  exces- 
sive.    To  ascertain  that  fact  it  is  not  necessary  for  him  to  know 
about  the  assessment  of  any  one  else,  because  his  assessment  is  to  be 
determined  by  the  amount  of  his  personal  property,  and  a  compari- 
son with  the  assessment  of  any  one  else  would  not  be  of  any  use  to 
him ;  and,  therefore,  when  he  learns  the  amount  of  his  own  assess- 
ment he  knows  all  that  it  is  material  for  him  to  know  for  the  pro- 
tection of  his  rights. 

The  order  which  enables  the  petitioner  to  ascertain  whether  each 
person  he  represented  was  taxed,  and  the  amount  of  the  assessment, 
if  any,  was  all  that  he  was  entitled  to,  and  it,  therefore,  was  oorreet 
and  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  concurred ;  McLaughlin, 
J.,  concurred  in  result. 

Order  affirmed,  with  costs. 
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Hthan  H.  Ginsburo,  as  Trustee,  Respondent,  v.  Arejstd  H.  Von 

Seooebn,  Appellant. 

8k)ek  corporation — liability  of  a  trustee  to  a  co-trtutee,  a  creditor,  for  a  failure  to 
fie  an  annual  report — not  limited  to  debts  payable  within  one  pear — want  of  an 
allegation  in  the  complaint,  as  to  the  coruideration  for  the  debt,  as  to  the  payee  of 
the  note  sued  on,  as  to  the  corporation  being  a  stock  corporation — a  judgment  and 
execution  returned  unsatisfied  are  unnecess(vry — existence  of  the  corporation  when 
the  debt  became  due  is  immetterial  —  amendment  of  an  antfwer,  denied — ihat  the 
plaintiff  is  trustee  of  a  fund  in  which  the  dtfendant  has  an  interest,  does  not 
constitute  a  defense  or  counterclaim. 

In  an  action  under  section  80  of  the  Stock  Corporation  Law  (Laws  of  1803,  chap. 
688)  against  a  trustee  of  a  corporation  for  a  failure  to  file  an  annual  report, 
founded  upon  a  promissory  note  made  by  the  corporation  and  afterwards 
assigned  to  the  plaintiff,  the  defect,  if  any,  arising  from  the  failure  to  allege 
in  the  complaint  the  original  consideration  for  the  note,  is  obviated  by  proof 
received  without  objection  upon  the  trial  that  such  consideration  consisted  of 
money  borrowed  for,  and  used  by,  the  corporation. 

The  failure  of  the  complaint,  which  alleged  that  the  corporation  made,  executed 
and  delivered  the  promissory  note,  to  state  to  whom  it  was  made,  executed  and 
delivered,  does  not  constitute  a  defect,  but  if  it  does,  the  defect  is  remedied  by 
an  allegation  that  the  payee  of  the  note,  "  for  value  received,  duly  assigned  and 
transferred  all  his  right,  title  and  interest  in  and  to  said  note  to  the  plaintiff 
herein." 

The  objection  that  the  complaint  failed  to  aUege  that  the  corporation  was  a  stock 
corporation  is  untenable,  where  it  alleges  that  the  corporation  was  organized 
under  the  General  Manufacturing  Act  of  1848  and  sets  forth  the  object  for  which 
it  was  incorporated  as  stated  in  its  certificate  of  incorporation,  and  the  defend- 
ant admits  in  his  answer  that  he  is  the  owner  of  a  certain  number  of  shares  of 
the  capital  stock  of  the  corporation. 

The  complaint  in  such  an  action  need  nol  allege  the  entry  of  a  judgment 
against  the  corporation  and  the  return  unsatisfied  of  an  execution  issued 
thereon. 

The  liability  of  a  trustee  of  a  corporation  under  section  80  of  the  Stock  Corpora- 
tion Law  is  not  limited  to  debts  of  the  corporation  contracted  to  be  paid  within 
one  year. 

The  existence  of  the  corporation  at  the  time  the  note  became  due  is  immaterial. 
If  it  was  in  existence  at  the  time  when  the  default  occurred  in  filing  the  report 
for  the  year  following  the  creation  of  the  indebtedness,  the  liability  of  all  the 
directors  then  in  office  became  fixed. 

A  motion  by  the  defendant  for  leave  to  amend  his  answer  by  inserting  an  allega- 
tion to  the  effect  that  the  organization  of  the  corporation  was  abandoned  and 
that  it  had  ceased  to  do  business  before  the  default  occurred,  is  properly  denied 
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where  the  attoniey  for  the  plaintiff  swears  that  he  is  not  prepared  to  meet 
any  proof  on  that  subject. 

Semble,  that  the  fact  that  the  plidntiff  was  also  a  trustee  of  the  corpoiation 
would  not  affect  his  right  to  enforce  the  statutory  liability  against  a  co-trustee. 

The  fact  that  the  note  upon  which  the  action  is  based  constitutes  part  of  a  trust 
fund  of  which  the  plaintiff  is  the  trustee,  and  that  in  an  action  relating  to  the 
trust  fund  an  interlocutory  judgment  has  been  entered  determining  that  the 
present  plaintiff,  a  defendant  in  such  interlocutory  judgment,  must  account  to 
the  present  defendant  and  others,  plaintiffs  in  the  interlocutory  judgment,  for 
the  trust  fund,  does  not  operate  as  a  defense  to  the  action  or  entitle  the  defend- 
ant to  set  off  or  counterclaim  the  amount  of  his  unascertained  interest  in  the 
trust  fund  against  the  plaintiff's  demand. 

McLaughlin,  J.,  dissented. 

Appeal  by  the  defendant,  Arend  H.  Von  Seggern,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of 
May,  1899,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Trial  Term  before  the  court  without  a  jury. 

Ed/voard  W.  S.  Johnstouy  for  the  appellant. 

Benjamin  Tuska,  for  the  respondent. 

Patterson,  J. : 

This  cause  was  tried  by  the  court  without  a  jury,  and  resulted  in 
a  judgment  for  the  plaintiff,  from  which  an  appeal  is  taken.  The 
action  was  brought  to  enforce  the  liability  of  a  trustee  under  the 
provisions  of  section  30  of  the  Stock  Corporation  Law  (Laws  of 
1892,  chap.  688),  for  failure  to  file  an  annual  report  of  the  Schmaiz 
Cigar  Machine  Company,  of  which  corporation  it  is  alleged  the 
defendant  was  a  trustee  or  director.  It  appeared  that  the  defendant 
did  not  file  either  a  report  of  the  company  or  the  statement  required 
by  the  section  referred  to  to  relieve  him  from  liability.  The  facts 
of  the  case  are  complicated,  and  many  propositions  are  urged  by 
the  defendant  in  his  effort  to  defeat  the  plaintiff's  cause  of  action. 
To  some  of  those  propositions  no  reference  is  necessary.  I  shall 
refer  only  to  those  which  seem  to  require  serious  consideration. 

It  is  alleged  in  the  complaint  that  the  indebtedness  of  the  cor- 
poration  npon  which  the  action  is  founded  arises  npon  a  promissory 
note,  dated  March  31,  1890,  made  by  the  Schmaiz  Cigar  Machine 
Company,  payable  on  or  before  the  27th  day  of  May,  1894,  to  the 
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order  of  John  E.  Schmalz  for  $5,000,  which  note  was  afterwards 
for  value  assigned  and  transferred  by  John  E.  Schmalz  to  the  plain- 
tiff. It  is  further  alleged  that  the  plaintiif  by  an  agreement  in 
writing  dated  the  27th  day  of  May,  1889,  made  between  himself 
and  other  persons,  was  constituted  the  depository  of  a  fund  amount- 
ing to  $20,000,  which  fund  he  was  to  hold  for  the  benefit  of  certain 
persons  referred  to  in  the  agreement ;  that  the  Schmalz  Cigar 
Machine  Company  was  a  domestic  corporation  ;  that  the  defendant 
was  an  incorporator,  and  immediately  after  the  incorporation  became 
a  director  or  trustee  of  the  company  and  accepted  that  office,  and 
that  at  the  time  of  the  creation  of  the  indebtedness  mentioned  and 
afterwards  he  continued  to  act  as  a  director  and  trustee  and  still 
continues  so  to  act.  It  is  further  averred  that  the  corporation  never 
made  and  filed  a  report  as  required  by  law,  but  failed  to  make  and 
file  such  report  for  any  year  or  at  any  time  during  the  period  of  its 
incorporation,  and  that  the  defendant  had  not  caused  the  same  to  be 
filed  on  behalf  of  the  company ;  that  by  reason  of  such  failure  and 
default  the  defendant  by  force  of  the  statute  became  liable  to  the 
plaintiff  for  the  amount  of  the  note  aforesaid  as  indebtedness  of  the 
company.  That  note  is  now  part  of  the  trust  fund.  The  answer 
of  the  defendant  denies  the  allegation  of  the  complaint  concerning 
his  directorship  or  trusteeship,  and  also  the  allegations  relating  to  the 
failure  to  make  and  file  a  report.  It  appears,  however,  by  the  evi- 
dence that  the  defendant  was  a  director  before  the  time  at  which  the 
note  above  mentioned  was  given,  and  that  no  one  ever  succeeded 
him  in  his  office  of  director,  and  it  also  appears  by  a  certificate  of 
the  Secretary  of  State  that  no  report  of  the  condition  of  the  Schmalz 
Cigar  Machine  Company  was  ever  filed  after  the  year  1900,  or  that 
any  statement  was  ever  filed  by  the  defendant  to  exonerate  him  from 
liability  for  the  failure  to  file  a  report.  There  are  many  separate 
defenses  set  up  in  the  answer  and  claims  by  way  of  set-off  or  coun- 
terclaim, but  the  only  questions  in  my  judgment  requiring  consider- 
ation relate  to  the  plaintiff  being  entitled  to  recover  in  consequence 
of  the  alleged  insufficiency  of  the  complaint  as  stating  a  cause  of 
action,  to  the  right  of  the  plaintiff  to  recover  in  view  of  the  situation 
of  the  parties,  as  that  situation  will  be  presently  referred  to,  and  to 
the  effect  of  the  pendency  of  another  action  between  these  parties 
and  others  in  which  an  interlocutory  judgment  has  been  entered. 
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The  first  inquiry,  relating  to  the  sufiiciencj  of  the  complaint, 
arises  upon  a  motion  made  at  the  beginning  of  the  trial  and  before 
any  proof  was  taken,  to  dismiss  the  complaint.     There  were  man; 
grounds  upon  which  that  motion  was  made,  but  the  substantial  one 
is  that  the  plaintiff  failed  to  allege  the  original  indebtedness  for  which 
the  note  was  given,  or  how  or  when  contracted ;  or,  in  other  words, 
that  the  original  consideration  for  the  note  should  have  been  pleaded ; 
that  consideration,  if  any,  being  the  substantial  indebtedness,  and 
the  note  being  merely  the  evidence  thereof.     The  allegation  of  the 
complaint  is  that  the  Schmalz  Cigar  Machine  Company  became  and 
still  is  indebted  to  this  plaintiff  as  follows :  That  on  or  about  the 
31st  day  of  March,  1890,  the  said  Schmalz  Cigar  Machine  Company 
made,  executed   and   delivered  its  promissory  note,  wherein  and 
whereby  it  promised  to  pay  on  or  about  the  27th  day  of  May,  1894, 
to  the  order  of  John  £.  Schmalz  $5,000  at  the  Chatham  National 
Bank  in  the  city  of  New  York,  for  value  received,  with  interest  at 
six  per  cent,  payable  quarterly.    It  is  objected  that  it  is  not  alleged 
to  whom  the  note  was  made,  executed  and  delivered.     There  is  no 
force  in  this  objection.     The  averment  that  a  bill  or  note  was  made 
or  drawn  includes  the  idea  of  delivery.     (Daniel  Neg.  Inst.  [4th  ed.] 
§  63 ;  Peets  v.  Bratt,  6  Barb.  662 ;  Keteltas  v.  Myers,  19  N.  T. 
232 ;  Prindle  v.  Camthers,  15  id.  425 ;  OdeU  v.  Clyde,  38  App. 
Div.  333.)    But  if  any  defect  existed  in'  the  allegations  as  to  the 
making  and  delivery  of  the  note,  it  is  effectually  remedied  by  the 
subsequent  allegation,  ^^  That  thereafter  the  said  John  £.  Schnudz, 
for  value  received,  duly  assigned  and  transferred  all  his  right,  title 
and  interest  in  and  to  said  note  to  the  plaintiff  herein."     From  this 
allegation  it  appears  that  Schmalz  indorsed  the  note,  and  that  he 
delivered  it  to  the  plaintiff.     The  allegation  is  in  exact  conformity 
to  the  fact  proved,  and  for  all  purposes  of  the  action  is  sufficient* 
It  shows  title  to  the  note  in  the  plaintiff,  who  does  not  seek  to  estab- 
lish liability  against  an  indorser  nor  claim  title  by  indorsement. 

We  are  thus  brought  to  the  objection  that  there  was  no  allegation 
of  any  original  indebtedness  of  the  company  either  to  Schmalz  or 
the  plaintiff ;  that  the  allegation  that  the  Schmalz  Cigar  Machine 
Company  became  and  still  is  indebted  to  the  plaintiff  is  but  a  con- 
clusion of  law ;  that  the  defendant,  if  liable,  is  only  liable  for  the 
debts  of  the  company,  not  for  its  note.     I  do  not  think  we  are 
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required  npon  this  record  to  dispose  of  this  appeal  upon  the  question 
of  the  snfSciency  of  the  allegation  of  the  complaint  respecting  the 
existence  of  an  original  indebtedness  separated  from  the  claim  aris- 
ing on  the  note,  as  it  has  been  called.  Even  if  the  complaint  were 
insufficient  in  that  regard,  the  defect  was  supplied  by  proof  furnished 
by  the  plainti£E  to  the  effect  that  the  creation  of  the  debt  and  the 
execution  and  delivery  of  the  note  were  simultaneous,  and  parts  of 
one  and  the  same  transaction.  The  plaintiff  testified  as  follows : 
^'  After  this  note  was  made  and  delivered  to  John  E.  Schmalz,  he 
endorsed  the  same  and  transferred  it  to  me  as  trustee  and  I  paid  him 
$5,000  at  the  time.  I  paid  this  $5,000  out  of  the  trust  moneys 
deposited  with  me  under  the  agreement  Exhibit  ^  B.'  This  trans- 
action took  place  on  the  same  day  the  note  was  delivered  to  Schmalz." 
It  also  appeared  by  a  resolution  of  the  trustees  of  the  Schmalz  Cigar 
Machine  Company,  passed  the  10th  of  March,  1890,  '^  that  the  treas- 
urer of  this  company  be  empowered  and  authorized  and  he  is  hereby 
empowered  and  authorized  to  borrow  the  sum  of  $5,000  for  the  period 
of  three  years,  with  interest,  at  the  rate  of  six  per  cent  per  annum." 
It  also  appeared  from  the  minutes  of  the  company  that  on  March 
29, 1890,  the  secretary  reported  that  John  E.  Schmalz  had  offered 
to  loan  the  company  $5,000  on  a  note,  bearing  six  per  cent  interest, 
payable  on  May  27, 1894,  and  on  motion  the  treasurer  was  requested 
to  borrow  the  money  from  Mr.  John  E.  Schmalz  on  the  above  con- 
dition, and  further  that  the  loan  was  made  and  the  $5,000  procured 
upon  the  note  thus  authoiized  to  be  given  by  the  company. 

I  do  not  find  that  any  specific  objection  was  taken  to  the  admis- 
sion of  this  evidence,  but  only  an  objection  to  the  allowance  of  the 
note  in  evidence,  and  that  objection  was  taken  and  passed  upon 
before  the  evidence  of  the  consideration  came  into  the  case  and  was 
not  broad  enough  to  cover  the  proof  of  the  consideration  for  which 
the  note  was  given.  Therefore,  it  must  be  held  that  if  the  allega- 
tions of  the  complaint  were  insufficient,  the  defect  was  fully  supplied 
by  proof  of  the  original  consideration  of  the  note,  namely,  money 
borrowed  for  and  used  by  the  Schmalz  Cigar  Machine  Company. 

It  is  further  claimed  by  the  defendant  that  the  complaint  was 
insufficient  because  it  failed  to  set  up  that  a  judgment  had  been 
obtained  against  the  corporation  and  an  execution  returned  unsatis- 
fied thereon.    But  this  objection  is  unavailing.    {Base  v.  Chadwickj 
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9  App.  Div.  311 ;    Camp  Manufacturing  Co,  v.  ReameVy  14  id. 
408.) 

It  is  farther  urged  that  the  defendant  is  not  liable  as  a  director 
because  the  indebtedness  of  the  company  was  not  to  be  paid  within 
one  year  from  the  time  at  which  it  was  contracted.  There  is  noth- 
ing in  the  statute  which  gives  force  to  such  an  objection.  The  cor- 
poration was  organized  under  chapter  40  of  the  Laws  of  1848,  and 
the  liability  of  the  trustees  for  failure  to  file  the  annual  report  was 
fixed  by  section  12.  In  that  section  nothing  is  said  about  the  time 
the  debt  should  run  before  maturity  or  otherwise,  but  the  trustees 
are  made  liable  for  all  debts  of  the  company  existing  at  the  time  of 
the  failure  to  file  a  report  and  for  all  contracted  before  the  filing 
of  a  report.  Section  24,  which  creates  a  liability  on  the  part  of 
stockholders  generally  for  debts  of  the  company,  does  contain  a  pro- 
vision  limiting  the  time  to  one  year,  but  it  has  no  application  to  such 
a  case  as  this.  The  law  of  1848  was  repealed  by  the  codification  of 
the  corporation  laws  in  1890  and  1892.  Section  30  of  chapter  688, 
Laws  of  1892  (Stock  Corporation  Law),  fixes  the  liability  of  directors 
for  failure  to  file  an  annual  report,  and  contains  no  provision  as  to 
time,  except  that  the  liability  is  for  all  debts  of  the  corporation  then 
exiBting,  and  for  all  contracted  before  such  report  lb  made — sub- 
stantially the  same  provision  as  that  contained  in  the  act  of  1848. 
It  contains,  however,  the  superadded  provision  that  a  director  may 
exonerate  himself  from  liability  by  filing  a  certificate  in  the  form 
and  manner  therein  provided. 

It  is  further  objected  that  the  complaint  did  not  allege  directly 
that  the  corporation  was  a  stock  corporation  other  than  a  moneyed 
corporation,  and  does  not  allege  in  terms  that  the  company  was  a 
stock  corporation.  There  is  no  force  in  this  objection.  The  com- 
plaint alleges  that  the  company  was  organized  under  the  General 
Manufacturing  Act  of  1848,  and  sets  forth  the  object  for  which  it 
was  incorporated  as  stated  in  its  certificate  of  incorporation.  That 
is  sufScient.  (  Union  Bank  v.  Keim^  52  App.  Div.  135.)  But  in 
addition  to  this,  the  defendant  shows  in  his  answer  that  the  company 
is  in  effect  a  stock  corporation  when  he  alleges  that  he  is  the  owner 
of  twenty-six  shares  of  the  capital  stock  of  the  said  Schmalz  Cigar 
Machine  Company.  This  is  an  admission  of  the  fact  that  the 
company  is  a  stock  corporation. 
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At  the  close  of  the  plaintifPs  case  the  motion  to  dismiss  was 
renewed  upon  all  the  grounds  stated  on  the  opening  and  very  many 
others ;  the  motion  was  again  denied,  as  was  also  one  to  amend  the 
answer,  to  both  of  which  exceptions  were  taken.  I  do  not  think 
there  was  any  merit  in  either  of  those  motions.  The  uncontradicted 
evidence  shows  that  the  note  was  given  for  a  bona  fide  debt  of  the 
company  and  that  it  had  the  benefit  of  the  avails  of  it. 

It  was  claimed  that  the  company  was  out  of  existence  at  the  time 
the  note  became  due,  which  was  not  proved,  but  if  that  be  true,  it 
"v^ould  not  relieve  the  defendant  from  liability.  The  existence  of 
the  company  at  the  time  the  note  became  due  is  immaterial.  If  the 
company  was  in  existence  at  the  time  when  the  statute  required  a 
statement  to  be  filed,  and  default  occurred  by  a  failure  to  file  an 
annual  report  for  the  next  year  after  the  creation  of  the  indebted- 
ness, the  liability  of  all  the  directors  then  in  o£Sce  became  fixed. 
{Lee  V.  Jacobs  38  App.  Div.  531.)  Here  the  indebtedness  was 
created  in  March,  1890.  It  appears  that  not  only  was  no  report 
filed  in  January,  1891,  but  no  report  was  ever  filed  by  the  company, 
nor  did  the  defendant  ever  make  and  file  a  certificate  which  would 
exonerate  him  from  liability.  That  latter  fact  is  admitted  by  the 
answer.  It  appears  by  the  undisputed  evidence  that  the  company 
was  in  existence  in  January,  1891,  for  the  plaintifE  testifies  that  a 
meeting  was  held  on  January  twelfth.  It  does  not  appear  in  the 
record  by  any  direct  testimony  that  the  company  had  ceased  to  exist 
when  the  note  became  due.  Evidence  of  such  fact  was  excluded 
on  the  ground  that  no  such  defense  was  pleaded.  A  motion  was 
then  made  to  amend  the  answer  by  inserting  an  allegation  to  the 
effect  that  the  organization  of  the  company  was  abandoned  at  the 
end  of  the  year  1890,  and  that  the  company  had  exercised  no  acta 
of  ownership  over  property  and  had  done  no  business  from  the  end 
of  the  year  1890.  The  evidence  was  properly  excluded  and  the 
motion  to  amend  the  answer  was  properly  denied,  the  plaintiff's 
attorney  swearing  that  he  had  prepared  the  case  for  trial  on  the 
answer  ae  served  and  was  not  prepared  to  meet  any  proof  which 
such  an  amendment  at  this  time  would  or  might  permit  the 
defendant  to  offer. 

It  is  also  contended  by  the  appellant  that  the  plaintiff  being  a 
director  of  the  company  could  not  enforce  the  statutory  liability 
App.  Div.— Vol.  LIX.        76 
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against  a  co-director,  bat  it  has  been  held  that  it  is  immaterial 
whether  tlie  derivation  of  the  debt  was  originally  in  favor  of  a 
director  as  creditor  or  not.  {Cornell  v.  Roach^  101  N.  Y.  373; 
Morgan  v.  Hedstrom^  164  id.  224.)  But  this  plaintiff  ceased  to  be 
a  director  on  June  3,  1890,  when  a  new  board  was  elected,  so  that 
when  the  default  next  after  the  creation  of  the  debt  occurred,  the 
plaintiff  was  not  a  director,  the  default  having  occurred  in  Jan- 
uary, 1891,  and  his  trusteeship  of  the  $20,000  trust  was  independent 
of  any  other  trusteeship. 

There  was  introduced  in  evidence  on  the  trial  of  this  cause  a 
judgment  roll  in  an  action  brought  by  this  defendant  and  one 
Hencke  relating  to  the  $20,000  trust  fund,  of  which  the  plaintiff  is 
the  trustee,  and  by  that  judgment  it  was  determined  that  the  plain- 
tiff must  account  to  the  defendant  and  others  for  that  trust  fund. 
It  was  an  interlocutory  judgment  in  and  by  which  a  referee  was 
appointed  to  take  the  account  of  the  plaintiff  as  trustee,  and  proof 
of  the  amount  of  shares  of  stock  now  held  by  the  defendant  and 
another  person,  and  directing  that  the  plaintiff  pay  to  the  defend- 
ant or  his  assigns  his  proportionate  share  of  the  money  upon  certain 
conditions.  The  contention  of  the  defendant  seems  to  be  that  he 
should  not  be  required  to  pay  to  the  plaintiff  the  amount  due  upon 
the  note  or  instrument  the  basis  of  the  plaintiff's  claim,  for  the  rea- 
son that  he  would  be  at  once  entitled  to  receive  back  the  amount 
paid  after  an  accounting  in  his  action  against  the  plaintiff,  or  that 
he  should  be  allowed  to  set  off  or  counterclaim  against  the  plaintiff's 
demand  the  amount  of  his  unascertained  interest  in  the  trust  fund. 
But  as  said  before,  the  judgment  in  that  action  is  only  an  interlocu- 
tory one,  and  from  all  that  appears  no  accounting  has  been  had 
under  it,  and  there  is  no  proof  that  the  defendant's  share  of  the  trust 
fund  is  greater  than  or  was  as  great  as  the  amount  now  sought  to 
be  collected  from  him.  There  is  no  determination  in  that  judgment 
of  the  amount  of  his  share  in  that  fund,  and  if  there  were  it  would 
not  result  that  the  defendant  should  be  allowed  to  set  off  his  share 
against  this  claim,  the  condition  and  amount  of  the  fund  in  the 
hands  of  the  plaintiff  not  being  known,  and  it  not  appearing  what 
other  persons  are  entitled  to  receive  parts  of  that  fund.  The  defend- 
ant's contention  that  he  has  an  offset  or  counterclaim  cannot  pre- 
vail.   {F&ra  V.  WickJiam,  135  N.  Y.  223.) 
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The  foregoing  observations  cover  all  the  material  matters,  in  mj 
opinion,  necessary  to  be  considered  on  this  appeal,  and  from  them  it 
follows  that  the  judgment  should  be  afSrmed,  with  costs. 

Van  Beunt,  P.  J.,  and  Rumset,  J.,  concurred ;  McLaughlin,  J., 
dissented. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  the  Matob,  Aldermen  and 
Commonalty  of  the  City  of  New  Yoek  to  Acquire  Title  in  Fee 
to  Certain  Lands,  etc.,  as  and  for  a  Part  or  Extension  of  the 
Riverside  Park,  etc.,  under  and  Pursuant  to  the  Provisions  of 
Chapter  152  of  the  Laws  of  1894. 

Standabd  Gas  Light  Company  and  Others,  Appellants ;  Mayor, 
Aldebmbn  and  Commonalty  of  the  Cnr  of  New  Yokk, 
Respondent. 

Eminent  domain — und&r  chapter  152  of  the  Laws  of  1894  internet  on  the  a/UKurd 
and  taxes  are  to  he  added  and  rentals  deducted — the  burden  of  proof  as  to  rentals 
— allowanesfor  uiharfage  rights — wh(U  is  to  he  considered  the  exterior  water  line 
cf  New  York  city  as  regoflrds  its  gra/ntee. 

In  appraising  property  taken  by  the  city  of  New  York  for  i>ark  purposes  under 
chapter  152  of  the  Laws  of  1894,  the  commissioners  should  add  to  the  award 
Interest  thereon  and  taxes,  from  the  date  of  the  appropriation  of  the  property, 
viz.,  from  the  time  the  act  took  effect,  to  the  time  when  the  award  was  made, 
but  should  deduct  therefrom  rentals  received  by  the  owner  during  that  time,  or, 
if  no  rentals  have  been  received,  the  value  of  the  use  and  occupation  of  the 
premises  during  that  time. 

The  deductions  being  in  the  nature  of  offsets  the  burden  is  upon  the  dty  to 
show  their  amounts. 

A  provision  in  a  deed  executed  in  1865  by  the  city  of  New  York  authorizing  the 
grantee  to  collect  wharfage  *'from  that  part  of  the  exterior  line  of  the  said  dty 
lying  on  the  westerly  side  of  the  hereby  granted  premises,"  should  be  con- 
strued with  reference  to  the  exterior  line  of  the  dty  established  by  chapter  763 
of  the  Laws  of  1857,  ^nd  not  with  reference  to  the  line  established  by  chapter 
182  of  the  Laws  of  1887. 

The  grantee's  right  was  not  enlarged  by  any  subsequent  legislation  nor  by  the 
action  of  the  Secretary  of  War  in  fixing  a  bulkhead  line  under  the  act  of  Con- 
gresa  passed  in  1888  and  amended  in  1890. 
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Appeal  by  the  Standard  Gas  Light  Company  and  others  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  o£Sce  of  the  clerk  of  the  county  of  New  York 
on  the  6th  day  of  May,  1899,  confirming  the  report  of  the  commiB- 
eioners  of  appraisal  appointed  in  the  proceeding. 

Jamhes  A,  Deervng^  for  tlie  appellant  Standard  Gas  Light  Company^ 

TT.  Bruoe  Cothj  for  the  appellants  Crimmins. 

Edrmmd  L.  Mooney^  for  the  appellants  Smith  and  Bloxham. 

Edmund  Coffin^  for  the  appellant  Euphemia  S.  Coffin. 

Theodore  Connoly^  for  the  respondent. 

Pattbbson,  J. : 

By  an  order  of  the  Supreme  Court,  made  under  the  authority  of 
an  act  of  the  Legislature  of  the  State  of  New  York,  known  as 
chapter  152  of  the  Laws  of  1894,  commissioners  were  appointed  to 
ascertain  and  appraise  the  compensation  to  be  made  to  the  owners 
and  all  persons  interested  in  real  estate  appropriated  or  designated 
by  such  act  as  and  for  a  part  or  extension  of  the  Riverside  park  in 
the  city  of  New  York,  and  for  public  docks,  wharves  or  commercial 
purposes.  The  commissioners  so  appointed  entered  upon  the  per- 
f  ormance  of  their  daties,  and  on  or  about  the  21st  of  December,  1898, 
made  their  first  separate  report,  in  and  by  which  they  awarded  cer- 
tain sums  as  damages  to  persons  whose  property  was  taken  or 
affected  by  the  improvement ;  among  such  being  the  Standard  Gas 
Light  Company,  Euphemia  S.  Coffin,  Thomas  Smitli,  John  D. 
Crimmins  and  Thomas  E.  Crimmins,  the  present  appellants.  The 
commissioners  reported  that  in  making  their  awards  they  proceeded 
upon  the  theory  that  the  lands  were  appropriated  by  the  city  as  of 
the  date  on  which  the  act  of  the  Legislatare  above  mentioned  went 
into  effect.  In  fixing  their  awards  they  made  no  allowance  to 
property  owners  for  interest  upon  the  sums  awarded  or  for  taxes  or 
assessments  affecting  the  properties  taken  and  placed  upon  them 
after  the  passage  of  the  act.  A  motion  to  confirm  the  report  hav- 
ing been  made  by  the  city  of  New  York,  exceptions  taken  by  the 
property   owners  above  named  were  argued.     Those  exceptions 
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were  overruled  and  the  report  of  the  commissioners  was  confirmed, 
and  from  the  order  of  confirmation  their  appeals  are  taken. 

All  of  the  appellants  excepted  to  the  refusal  of  the  commissioners 
to  allow  in  enhancement  of  the  awards  interest  upon  the  values  as 
&^ed  by  such  commissioners  and  to  the  refusal  to  allow  taxes 
imposed  upon  the  properties  from  the  date  of  the  passage  of  the 
act.  It  is  conceded  by  the  city  that  the  appropriation  by  the  munic- 
ipality was  as  of  the  date  of  the  passage  of  the  act.  It  is  insisted, 
however,  that  the  commissioners  were  right  in  their  refusal  to  allow 
either  interest  or  taxes.  The  point  is  not  open  to  further  discus- 
sion in  this  court.  It  was  settled  by  what  was  decided  in  Matter  of 
Mayor  (40  App.  Div.  281),  in  which  the  rule  relating  to  the  allowance 
of  interest  and  taxes  in  cases  of  this  character  and  the  reasons  of 
the  rule  are  fully  stated  in  the  opinion  of  the  court,  written  by  Mr. 
Justice  Babbbtt.  The  order  of  confirmation  in  the  present  pro- 
ceeding was  made  by  the  learned  justice  at  Special  Term  before  the 
decision  in  Matter  of  Mayor  {supra)  was  announced.  He  con- 
sidered that  he  was  concluded  by  the  decision  of  the  Oeneral  Term 
in  the  first  department  {Matter  of  Deparl/ment  of  Pvhlic  Parksy 
58  Hun,  280)  in  a  case  to  which  he  refers  as  precisely  like  the  one 
at  bar.  In  Matter  of  Mayor  {supra)  a  distinction  is  pointed  out 
between  that  case  and  the  one  upon  which  the  learned  judge  at  the 
Special  Term  relied,  and  that  same  distinction  is  to  be  made  in  this 
case,  namely,  in  Matter  of  Department  of  Public  Pa/rks  interest 
and  taxes  were  not  allowed  for  the  specific  reason  that  there  had 
been  a  use  of  the  property,  which  the  court  deemed  an  equivalent, 
while  here  that  feature  does  not  appear. 

There  was  another  feature  in  Matter  of  Department  of  Public 
Parks  {supra\  namely,  that  the  principle  laid  down  in  the  case 
of  Detmold  v.  Drake  (46  N.  T.  320)  was  held  to  apply.  In 
the  latter  case  the  Court  of  Appeals  held  that  the  authority  given 
to  the  commissioners  was  to  be  construed  as  authorizing  them  to 
estimate  the  damages  and  compensation  in  view  of  the  fact  that 
four  months  would  elapse  before  payment  could  be  demanded, 
and  that  they  were  presumed  to  have  acted  under  this  construc- 
tion of  the  law.  In  Matter  of  Depa/riment  of  Public  Pa/rlcs 
{supra)  the  commissioners  reported  that  they  had  taken  into  consid- 
eration the  fact  that  there  would  be  delay  in  realizing  upon  the 


604  MATTER  OP  RIVERSIDE  PARK. 

First  Dbpabthknt,  April  Tbrx,  1901.  [VoL  59. 

-----      __  ■ 

Appeal  by  the  Standard  Gas  Light  Company  and  others  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
on  the  6th  day  of  May,  1899,  confirming  the  report  of  the  commis- 
sioners of  appraisal  appointed  in  the  proceeding. 

Jwmea  A.  Deering^  for  the  appellant  Standard  Gas  Light  Company* 

TF".  Bruce  Cobb^  for  the  appellants  Crimmins. 

Edmund  L.  Mooney^  for  the  appellants  Smith  and  Bloxham. 

Edmund  Coffin^  for  the  appellant  Eaphemia  S.  Coffin. 

Theodore  ConnoLy^  for  the  respondent. 

Patterson,  J. : 

By  an  order  of  the  Supreme  Court,  made  under  the  authority  of 
an  act  of  the  Legislature  of  the  State  of  New  York,  known  as 
chapter  152  of  the  Laws  of  1894,  commissioners  were  appointed  to 
ascertain  and  appraise  the  compensation  to  be  made  to  the  owners^ 
and  all  persons  interested  in  real  estate  appropriated  or  designated 
by  such  act  as  and  for  a  part  or  extension  of  the  Riverside  park  in 
the  city  of  New  York,  and  for  public  docks,  wharves  or  commercial 
purposes.  The  commissioners  so  appointed  entered  upon  the  per- 
formance of  their  duties,  and  on  or  about  the  21st  of  December,  1898, 
made  their  first  separate  report,  in  and  by  which  they  awarded  cer- 
tain sums  as  damages  to  persons  whose  property  was  taken  or 
afifected  by  the  improvement;  among  such  being  the  Standard  Gras 
Light  Company,  Euphemia  S.  Coffin,  Thomas  Smith,  John  D. 
Crimmins  and  Thomas  E.  Crimmins,  the  present  appellants.  The 
commissioners  reported  that  in  making  their  awards  they  proceeded 
upon  the  theory  that  the  lands  were  appropriated  by  the  city  as  of 
the  date  on  which  the  act  of  the  Legislature  above  mentioned  went 
into  effect.  In  fixing  their  awards  they  made  no  allowance  to 
property  owners  for  interest  upon  the  sums  awarded  or  for  taxes  or 
assessments  affecting  the  properties  taken  and  placed  upon  them 
after  the  passage  of  the  act.  A  motion  to  confirm  the  report  hav- 
ing been  made  by  the  city  of  New  York,  exceptions  taken  by  the 
property  owners  above  named  were  argued.     Those  exceptions 
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were  overruled  and  the  report  of  the  commissioners  was  confirmed, 
and  from  the  order  of  confirmation  their  appeals  are  taken. 

All  of  the  appellants  excepted  to  the  refusal  of  the  commissioners 
to  allow  in  enhancement  of  the  awards  interest  upon  the  values  as 
^xed  by  such  commissioners  and  to  the  refusal  to  allow  taxes 
imposed  upon  the  properties  from  the  date  of  the  passage  of  the 
act.  It  is  conceded  by  the  city  that  the  appropriation  by  the  munic- 
ipality was  as  of  the  date  of  the  passage  of  the  act.  It  is  insisted, 
however,  that  the  commissioners  were  right  in  their  refusal  to  aUow 
•either  interest  or  taxes.  The  point  is  not  open  to  further  discus- 
sion in  this  court.  It  was  settled  by  what  was  decided  in  Matter  of 
Mayor  (40  App.  Div.  281),  in  which  the  rule  relating  to  the  allowance 
of  interest  and  taxes  in  cases  of  this  character  and  the  reasons  of 
the  rule  are  fully  stated  in  the  opinion  of  the  court,  written  by  Mr. 
Justice  Bahbett.  The  order  of  confirmation  in  the  present  pro- 
ceeding was  made  by  the  learned  justice  at  Special  Term  before  the 
decision  in  Matter  of  Mayor  {supra)  was  announced.  He  con- 
sidered that  he  was  concluded  by  the  decision  of  the  Oeneral  Term 
in  the  first  department  {Matter  of  DepaHm%ent  of  Pvhlic  Parksj 
53  Hun,  280)  in  a  case  to  which  he  refers  as  precisely  like  the  one 
at  bar.  In  Matter  of  Mayor  {ewprd)  a  distinction  is  pointed  out 
between  that  case  and  the  one  upon  which  the  learned  judge  at  the 
Special  Term  relied,  and  that  same  distinction  is  to  be  made  in  this 
case,  namely,  in  Matter  of  Department  of  Pvhlic  Pa/rJcs  interest 
and  taxes  were  not  allowed  for  the  specific  reason  that  there  had 
been  a  use  of  the  property,  which  the  court  deemed  an  equivalent, 
while  here  that  feature  does  not  appear. 

There  was  another  feature  in  Matter  of  Department  of  Pvhlic 
Pa/rks  {eupra)^  namely,  that  the  principle  laid  down  in  the  case 
of  Detmold  v.  Drake  (46  N.  T.  320)  was  held  to  apply.  In 
the  latter  case  the  Court  of  Appeals  held  that  the  authority  given 
to  the  commissioners  was  to  be  construed  as  authorizing  them  to 
estimate  the  damages  and  compensation  in  view  of  the  fact  that 
four  months  would  elapse  before  payment  could  be  demanded, 
and  that  they  were  presumed  to  have  acted  under  this  construc- 
tion of  the  law.  In  Matter  of  Depa/rtment  of  Pvhlic  ParJce 
(jsupra)  the  commissioners  reported  that  they  had  taken  into  consid- 
eration the  fact  that  there  would  be  delay  in  realizing  upon  the 
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awarda  which  would  be  made  by  them,  and  that  thej  had  made 
their  estimates  aocordingly  liberal.  Tliese  features  are  conspicu- 
onsly  absent  in  the  case  at  bar.  We  conceive  the  proper  rule  in 
this  case  to  be  that  interest  and  taxes  are  to  be  added  to  the  awards 
but,  as  an  offset,  a  deduction  may  be  made  of  rentals  actually 
received  by  the  owner,  or  where  rentals  have  not  been  received,  of 
the  value  of  the  use  and  occupation  of  the  premises  from  the  date 
of  the  appropriation  of  the  property  to  the  time  of  the  award. 
As  these  subjects  of  deduction  are  in  the  nature  of  offsets,  we  are 
of  the  opinion  that  the  burden  is  upon  the  city  to  show  what 
amounts  should  be  allowed  by  way  of  deduction. 

It  follows  from  what  has  been  said  that  the  exceptions  of  all  the 
appellants,  so  far  as  they  have  been  referred  to,  must  be  sustained 
and  the  order  of  confirmation  reversed,  and  the  proceeding  sent 
back  to  the  commissioners  for  correction  in  acccordance  with  the 
views  expressed. 

There  remains  for  consideration  an  exception  taken  by  the  appel- 
lants Crimmins.  They  claimed  before  the  commissioners  that  they 
were  entitled  to  compensation  for  the  taking  of  property  in  addi- 
tion to  that  for  which  an  award  was  made  them,  or  for  the  destruc- 
tion of  easements  appurtenant  to  property.  The  parcel  of  land 
owned  by  them,  for  the  taking  of  which  an  award  was  made, 
extends  from  Ninety-sixth  street  to  Ninety-seventh  street  and  from 
Twelfth  avenue  on  the  east  to  a  point  extending  100  feet  into  the 
river,  as  far  as  the  bulkhead  line  of  1857.  It  is  a  plot  100  feet  in 
depth  by  201  feet  10  inches  in  width.  A  bulkhead  was  built  on 
the  western  boundary  of  the  land.  Their  claim  to  additional  com- 
pensation is  not  formulated  in  express  terms,  but  in  substance  it  is 
that  they  have  a  right  of  wharfage  and  cranage  at  an  exterior  line 
of  tlie  city,  at  a  point  700  feet  to  the  westward  of  their  present 
bulkhead  line,  and  in  consequence  some  property  right  or  interest 
in  the  land  under  water  between  that  bulkhead  line  and  the  6o-calle4 
exterior  line  mentioned.  That  claimed  exterior  line  is  drawn  at 
what  was  at  one  time  a  projected  avenue  called  Thirteenth  avenue, 
and  the  claim  of  the  Messrs.  Crimmins  is  founded  upon  a  grant 
made  by  the  city  to  their  predecessor  in  title. 

It  appears  that  on  the  27th  of  December,  1865,  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  made  a  grant  of 
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certain  lands,  including  that  above  described,  to  one  Peter  B. 
Amory,  an  npland  owner.  The  property  thus  granted  and  of  which 
a  conveyance  was  made  by  the  city  in  February,  1871,  is  described 
as  beginning  at  the  point  of  intersection  of  the  original  line  of  high 
water  of  the  Hudson  river  and  the  center  line  of  Ninety-seventh 
street,  thence  westerly  along  the  center  line  of  Ninety-seventh  street 
to  the  bulkhead  line  as  established  hy  the  harbor  commissioners  in 
the  Hudson  river ^  thence  southerly  along  the  said  bulkhead  line  to 
Ninety-sixth  street,  thence  easterly  along  Ninety-sixth  street  to  the 
original  high-water  line  of  the  Hudson  river,  thence  along  said 
original  line  of  high  water  as  the  same  winds  and  turns  in  a  general 
northwesterly  direction  to  the  point  or  place  of  beginnfng.  There 
was  annexed  to  a  deed  from  the  city  a  map  which  places  the  west- 
erly boundary  of  the  grant  at  the  present  bulkhead  line  of  the  prop- 
erty. The  grant  also  contains  a  covenant  as  follows :  ^^  The  said 
parties  of  the  first  part,  for  themselves,  their  successors  and  assigns, 
do  covenant  and  agree  to  and  with  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  that  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  *  *  *  shall  and  lawfully  may  from  time  to 
time,  and  at  all  times  hereafter  fully  have  and  enjoy,  take  and  receive 
and  hold  to  his  and  their  own  proper  use,  all  manner  of  wharfage, 
cranage,  advantages  or  emoluments  growing  or  accruing  by  or  from 
that  part  of  the  exterior  line  of  the  said  City  lying  on  the  westerly 
side  of  the  hereby  granted  premises  fronting  on  the-  Hudson  River, 
with  full  power  to  collect  and  receive  the  same  for  his  and  their  own 
use  and  benefit  forever."     (With  an  exception  not  material.) 

The  argument  made  on  behalf  of  the  Messrs.  Crimmins  is  that  at 
the  time  this  grant  was  made,  the  title  of  the  city,  by  virtue  of  its 
charters  and  various  acts  of  the  Legislature  of  the  State  of  New  York, 
extended  700  feet  beyond  the  present  bulkhead  line,  the  intervening 
space  being  land  under  water;  that  by  an  act  of  the  Legislature 
passed  in  1837  (Chap.  182)  it  was  provided  that  Thirteenth  avenue, 
as  laid  out  on  a  map  therein  referred  to,  should  be  the  permanent 
exterior  street  or  avenue  in  the  city  of  New  York  along  the  easterly 
shore  of  the  North  or  Hudson  river,  between  the  southerly  line  oi 
Hammond  street  and  the  northerly  line  of  One  Hundred  and  Thirty- 
fifth  street.  The  inference  is  drawn  that  the  city  owning  land  under 
water  to  an  exterior  line  at  Thirteenth  avenue,  and  having  granted 
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to  Amory  the  right  to  wharfage  and  cranage  growing  or  accruing 
from  that  exterior  line  of  the  city  lying  on  the  westerly  side  of  the 
premises  granted  to  Amory,  that  grant  necessarily  carried  with  it 
easements  and  property  rights  over  the  intervening  land  under 
water  between  the  bulkhead  line  as  it  at  present  exists  and  an  estab- 
lished exterior  line  at  Thirteenth  avenue.  The  Messrs.  Crimmina 
are  the  grantees  of  Amory  and  would  have  the  same  rights  that 
he  had. 

If  the  act  of  1837  establishing  the  projected  avenue  was  operative 
at  the  time  the  grant  was  made  to  Amory,  and  the  city  of  New  York 
had  the  right  to  build  out  docks  or  piers  to  that  exterior  line  of  the 
projected  Thirteenth  avenue,  such  right  would  doubtless  have  passed 
to  its  grantee  Amory,  but  its  grant  to  him,  when  referring  to  the 
exterior  line  of  the  city,  must  be  construed  with  respect  to  the  power 
and  authority  of  the  city  of  New  York  to  make  grants,  and  the 
exterior  line  of  the  city  mentioned  in  the  grant  to  Amory  must  be 
that  exterior  line  up  to  which  the  city  had  the  right  to  construct 
wharves  or  piers  or  bulkheads  at  the  time  that  grant  was  made. 
Whatever  may  have  been  meant  by  the  exterior  line  of  the  city 
prior  to  1857,  in  that  year  another  exterior  line  was  adopted.  It 
was  so  adopted,  as  Judge  Finch  says  in  WUHams  v.  Mayor  (105 
N.  Y.  429),  in  consequence  of  a  new  agreement  both  in  fact  and  in 
legal  eJBEect  made  between  the  State  and  the  city.  The  new  exterior 
line  corresponds  with  the  western  boundary  of  the  land  of  the 
Messrs.  Crimmins.  So  far  as  that  land  is  concerned,  the  act  of  1857 
moved  the  exterior  line  back  to  its  present  westerly  boundary.  By 
section  2  of  the  act  of  1857  it  was  provided  that  it  should  not  be 
lawful  to  fill  in  with  stone  or  other  solid  material  beyond  the  bulk- 
head line  or  line  of  solid  filling  established  by  that  act,  nor  should 
it  be  lawful  to  erect  any  structure  exterior  to  the  bulkhead  line, 
except  a  sea  wall  and  certain  piers,  nor  should  it  be  lawful  to 
extend  city  piers  beyond  the  exterior  or  pier  line  nor  beyond  or 
outside  of  the  said  sea  wall,  and  by  chapter  522  of  the  Laws  of  1860 
it  was  provided  by  section  2  that  it  should  not  be  lawful  for  any 
person  to  build  or  erect  or  maintain  any  pier,  bulkhead  or  other 
structure  beyond  the  exterior  line  defined  and  recommended  by  the 
commissioners  for  the  preservation  of  the  harbor  of  New  York, 
established  in  and  by  chapter  763  of  the  Laws  of  1857.    The  exte- 
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rior  line  of  the  city,  therefore,  referred  to  in  the  grant  to  Amory, 
was  the  new  exterior  line  established  in  1857.  The  city  had  no 
Authority  to  grant  rights  to  Amory  extending  beyond  that  new  line, 
and  the  construction  of  the  grant  must  be  made  to  conform  to  the 
statutes  in  force  at  the  time  the  grant  was  made.  It  was  at  the 
new  exterior  line  that  Amory  and  his  successors  were  entitled  to 
take  wharfage  and  cranage  as  that  line  was  established  in  1857,  and 
shown  on  the  map  which  accompanied  the  grant.  Nor  do  we  think 
that  the  claimants'  right  has  been  enlarged  by  any  subsequent  legis- 
lation or  by  the  action  of  the  Secretary  of  "War  in  fixing  a  bulkhead 
line  under  an  act  of  Congress  of  1888,  as  amended  in  1890.  That 
legislation  did  not  act  upon  the  grant  to  Amory. 

We  are  of  opinion  that  full  compensation  was  made  to  the 
Messrs.  Crimmins  for  all  that  was  taken  from  them  by  the  city  in 
this  matter,  except  with  respect  to  interest  and  taxes. 

The  exceptions  of  the  several  appellants  must  be  sustained  to  the 
-extent  above  indicated.  The  order  appealed  from  is,  therefore, 
reversed  and  the  report  sent  back  for  such  further  proceedings  as 
may  be  necessary  to  conform  to  the  views  above  expressed. 

Van  Brunt,  P.  J.,  Rumsey  and  Ingbaham,  JJ.,  concurred. 

Order  reversed  and  report  sent  back  for  further  proceedings  as 
indicated  in  opinion. 

Note. —  The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume^ 
^  App.  Div.— [Rep. 
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"WlUiam  D.  Ashley,  Respondent,  v.  Dexter  D. 
Aflfiley,  Appellant. — Order  affirmed,  with  ten 
dollars  costs  and  disbursements.— Appeal 
from  an  order  made  at  the  Orange  Special 
Term  appointing  a  receiver  of  certain  prop- 
erty, and  directing  the  defendant  to  trans- 
fer and  pay  over  to  said  receiver  said 
property.— 

QooDRiCH,  P.  J.:  The  Special  Term,  upon  a 
motion  for  injunction  and  the  appointment 
of  a  receiver,  appointed  a  receiver  of  certain 
securities  which  are  the  subject  of  this 
action.  Curiously,  the  order  recites  that  the 
defendant  presented  in  opposition  to  the 
motion,  and  subsequently  withdrew,  certain 
affidavits.  The  only  question,  therefore,  is 
whether,  on  the  complaint  and  affidavits 
of  the  plaintiff,  it  was  proper  to  appoint  a 
receiver.  The  complaint  and  affidavits  show 
that  the  plaintiff,  being  the  owner  of  about 
168.000  of  securities,  in  January,  1896,  trans- 
ferred to  each  of  his  two  daughters  about 
9S&,000  of  them  and  the  balance  to  his  son, 
the  defendant,  in  consideration  of  their 
wreement  to  support  him  during  his  life- 
tbne.  The  plaintiff  alleges  that  this  agree- 
ment was  obtained  by  fraud  and  duress,  and 
prays  that  it  may  be  set  aside  and  the  secu- 
rities adjudged  to  him.  In  November,  1609, 
the  father  and  the  three  children  entered 
into  another  agreement,  modifying  the 
former  one  and  providing  a  Joint  obligation 
of  the  three  children  to  take  care  of  the 
father.  The  plaintiff  alleges  that  this  agree- 
ment also  was  procured  by  fraud  and  duress, 
and  that  the  defendant  has  not  provided  for 
him  or  complied  with  the  contract^  and 
prays  that  it  may  be  set  aside;  that  the  de- 
fendant may  be  compelled  to  account  for  the 
securities,  principal  and  interest  received 
by  him,  and  for  the  appointment  of  a  re- 
ceiver of  the  securities  and  for  an  injunction 
restraining  their  transfer  by  the  defendant. 
The  main  contention  of  the  defendant  is  that 
no  receiver  should  have  been  appointed,  as 
no  judgment  can  probably  be  recovered  in 
this  action  without  the  presence  therein  of 
the  two  sisterK,  Mrs.  Williams  and  Miss  Ash- 
ley. This  might  be  a  good  contention  if  the 
complaint  made  any  personal  claim  or  charge 
against  the  sisters,  but  it  only  asks  for  relief 
against  this  defendant  and  not  against  the 
sCsters.  It  is  not  necessary,  for  the  purpose 
of  this  appeal,  to  conader  the  question 
whether  the  sisters  ought  to  be  made  parties. 
Assuming  that  they  should,  the  derendant, 
if  his  contention  be  correct,  at  any  time  can 
move  to  have  them  brought  in  as  oarties  to 
the  action.  The  sole  question  before  us  is 
whether,  under  section  718,  subdivision  1,  of 
the  Code  of  Civil  Procedure,  a  prima  facie 
case  was  made  for  the  action  of  the  court  in 
taking  into  its  possession  the  securities  in 
question,  pendente  lite.  Upon  this  question 
there  is  no  doubt,  assuming,  as  we  must,  the 
truth  of  the  allemtionB  of  the  complaint  and 
affidavits,  espedally  as  the  defendant  pre- 
sented and  then  withdrew  his  opposing  affl- 
4lavitB.    The  allegations  show,  prima  jacie^ 


that  the  agreements  were  procured  by  the 
defendant  by  fraud  and  duress,  by  which  the 
plaintiff  was  stripped  of  his  property  upon  a 
covenant  of  the  aefendant  for  his  support, 
which  has  not  been  furnished;  that  uiere 
has  been  a  devastavit  of  the  funds,  and  that 
there  is  danger  of  further  depletion.  Upon 
such  facts  the  Special  Term  exercised  a  wise 
discretion  in  appointing  a  receiver  whose 
possession  of  the  securities,  pendente  lite, 
can  work  no  injury  to  the  aefendant.  The 
order  should  be  affirmed.  All  concurred. 
Gieorge  Eckert,  Respondent,  v.  The  City  of 
New  York  and  Others,  Appellants.—  Judg- 
ment and  order  unanimously  affirmed,  wltn 
costs,  Jenks,  J.,  not  sitting.—  Appeal  bv  all 
defendants  from  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  verdict  of  a  jury 
at  the  Kings  County  Trial  Term  and  from 
orders  denying  the  defendants*  motions  for 
a  new  trIaL— 

GkK>ORiOH,  P.  J.:  The  defendant,  the  Brook- 
lyn Heights  Railroad  Company,  operated  a 
single-track  railroad  on  Oakland  street  in 
Brooldyn,  and  by  contract  with  the  city  and 
under  the  Railroad  Law,  It  and  its  lessor, 
the  Brooklyn  City  Railroisul  Company,  were 
bound  to  keep  in  thorough  repair  that  part 
of  the  street  pavement  which  lay  between 
the  tracks.  The  old  city  of  Brooklyn  waa 
bound  also  to  keep  the  pavement  in  reason- 
able repair.  {Doyle  v.  City  of  New  York,  68 
App.  Div.  668.)  The  plalntifr  was  driving  a 
wagon  in  daylight  uong  the  street,  when 
Buadenly  the  left  fore  wheel  of  his  wagon 
sank  into  a  hole  or  depression  between  the 
rails,  throwing  him  out  of  his  wagon  and 
causing  him  serious  injuries.  He  recovered 
a  verdict  of  $8,750  against  the  three  defend- 
ants, all  of  whom  appeal  on  the  ground  that 
there  was  no  proof  of  negligence  on  their 
part  and  that  the  verdict  was  excessive. 
The  negligence  charged  was  that  the  portion 
of  the  street  where  the  accident  occurred 
was  left  in  a  dangerous  condition  and  in  a 
bad  state  of  repair,  having  holes  and  a  con- 
siderable depression.  There  was  evidence 
tending  to  show  that  the  depression  had  ex- 
isted for  several  weeks  or  months,  and  that 
there  was  a  considerable  furrow  or  hole 
alongside  the  left  rail,  the  cobble  stones  of 
the  pavement  having  sunk  several  inches 
below  the  surrounding  surface.  There  was 
evidence  also  that  when  the  plaintlff^s  wheel 
went  into  the  depression  it  sank  in  a  hole  up 
to  the  hub,  but  there  was  not  evidence  to 
show  conclusivelv  whether  this  hole  was  the 
cause  of  the  accident  or  whether  it  was  the 
result  of  the  accident,  that  is,  a  sudden 
caving  in  of  the  street  under  the  impact  of 
the  wheel.  Nor  Is  it  material  under  the 
charge  of  the  court,  as  there  was  evidence 
sufficient  to  support  a  flnding  that  the  pave- 
ment was  in  bad  repair  and  condition  through 
the  negligence  of  the  three  defendants,  and 
that  the  nole  or  depression  as  it  originally 
existed  was  the  cause  of  the  accident,  we 
see  no  occasion  to  disturb  the  Judgment. 
The  jury  found  a  verdict  for  ^760,  which 
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was  reduced  by  the  court  to  ^000.  luas- 
much  as  the  court  wisely  exercised  its  dis- 
cretion in  this  respect,  we  are  not  disposed 
to  overrule  its  decision  by  making  a  fur- 
ther reduction.  The  judgment  should  be 
affirmed. 
Andrew  Ericson,  Respondent,  ▼.  Edison  Elec- 
tric Illuminating  Company  of  Brooklyn,  Ap- 
pellant—Judgment and  order  unanimously 
affirmed,  with  costs.—  Appeal  from  a  Judg- 
ment in  favor  of  the  plalntilT,  entered  upon 
the  verdict  of  a  jury  at  the  Kings  County 
Trial  Term,  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial.— 
Goodrich,  P.  J.:  The  plaintiff  was  arrested 
in  October,  1897,  at  the  instance  of  the  de- 
fendant on  a  charge  of  '^  taking,  stealing  and 
carrying  away  "  from  the  defendant  a  quan- 
tity of  electrical  current  of  the  value  of 
seventy-two  cents.  After  a  trial  before  the 
magistrate  he  was  discharged  and  brings 
this  action  to  recover  damages  for  malicious 
prosecution.  He  recoverecT  a  verdict  for 
12.500,  which  the  trial  Justice  reduced  to 
$1,500.  Motions  to  dismiss  the  complaint  and 
to  direct  a  verdict  for  the  defendant  were 
made  at  the  close  of  all  the  evidence.  These 
motions  were  based  on  the  ground  that  the 

Slaintiff  had  failed  to  show  **  want  of  proba- 
le  cause  and  malice.*'  The  court  reserved 
its  decision  until  after  the  verdict,  and  sub- 
sequently denied  the  motions.  The  defend- 
ant appeals  from  the  Judgment  and  order. 
We  had  occasion,  in  Scott  v.  Dennett  Sur- 
passina  Coffee  Co.  (51  App.  Div.  8s21),  to  con- 
sider tne  questions  which  are  now  brought  to 
our  Judgment.  The  rule  of  law  was  de- 
clared, Mr.  Justice  Jenks  writing,  that  in  an 
action  for  malicious  prosecution  "  it  is  well 
settled  that  if  the  facts  are  undisputed  and 
admit  of  but  one  inference,  probable  cause 
is  a  question  of  law ;  but  if  tne  facts  are  in 
dispute  or  admit  of  opposing  inferences,  the 
question  is  for  the  Juiy.  •  •  •  If  the  facts 
and  law  are  closely  knit,  and  so  not  easUv  sus- 
ceptible of  separate  decision,  the  question  is 
for  the  Jury.**  It  is  not  necessary  to  detail 
the  evidence  in  the  present  action.  It  is 
sufficient  to  sav  that  the  facts  shown  thereby 
were  not  undisputed  and  did  not  admit  of 
but  one  inference,  so  that  the  question  of 
probable  cause  was  not  one  for  the  court  but 
lor  the  Jury.     The    learned   trial    lustioe 

.  clearly  and  fairly  su  bm  itted  the  questions  of 
want  of  probable  cause  and  msJice  to  the 
jury  in  a  charge  which  was  free  from  legal 
fault  and  to  which  no  exception  on  these 
points  was  taken.  The  verdict  is  necessarily 
conclusive  that  there  was  want  of  probable 
cause  for  the  arrest,  and  the  Jury  were  Jus- 
tified in  finding  that  the  arrest  was  malicious. 
WhUe  we  have  carefully  considered  the  other 
exceptions  raised  by  the  defendant's  counsel 
and  argued  in  his  elf^borate  brief,  we  have 
not  deemed  it  necessary  to  discuss  them,  as 
we  find  nothing  in  any  of  them  which  affects 
our  decision.  The  Judgment  and  order 
should  be  affirmed. 

William  R.  Toimg,  Plaintiff,  v.  Joseph  Qll- 
mour,  Defendant. — Interlocutory  Judgment 
affirmed,  with  costs.—  Motion  by  defendant 
for  a  new  trial  upon  a  case  and  exceptions 
under  section  1001  of  the  Code  of  Civil 
Procedure.— 

€k>ODRicH,  P.  J.:  As  amended  at  the  trial,  to 
conform  to  the  facts  proved,  the  complaint 
alleges  that  plaintiff  and  defendant  entered 
into  a  partnership  agreement,  whereby  they 
agreed  to  devote  their  enemes  to  the  devis- 
ing and  inventing  of  a  machine  to  be  known 
as  the  ''Double  Platen  Planing  Machine,'* 
which  was  thereafter  invented;  that  letters 
patent  of  the  United  States  were  issued  to 
the  defendant  therefor  in  January,  1807;  that 


the  defendant  agreed  to  assign  to  the  plain- 
tiff an  undivided  one-half  interest  therein 
and  pay  him  one-half  of  the  profits  arising 
from  the  sale  of  the  machine:  that  the  de- 
fendant took  possession  of  the  letters  patent 
and  manufactured  and  sold  lai^  numbers 
of  the  machines  thereunder,  but  has  refused 
to  execute  the  assignment  or  to  pay  the 

glaintiff  his  share  of  the  profits.  The  prayer 
I  for  the  execution  of  such  assignment  and 
for  an  accounting  of  profits.  The  defendant 
had  set  up  a  counterclaim  for  one-half  of 
the  expenses  paid  by  him  in  connection  with 
another  machine,  and  alleged  that  the  agree- 
ment set  out  in  the  complaint  was  void,  as 
being  contrary  to  sections  4802  and  4885  of 
the  Revised  Statutes  of  the  United  States. 
The  court  found  matters  of  fact  substan- 
tially in  accord  with  the  allegations  of  the 
complaint,  and  an  interlocutory  judgment 
was  entered  directing  the  defendant  to  exe- 
cute an  assignment  of  one-half  the  invention 
and  patent,  and  also  directing  a  reference  to 
take  an  account  between  the  parties.  The 
defendant  excepted,  and  now  moves  this 
court,  under  section  1001  of  the  Code  of  Civil 
Procedure,  for  a  new  trial  upon  the  excep- 
tions. There  is  evidence  sufficient  to  sus- 
tain the  findings  of  fact,  and  our  decision 
must  rest  on  the  basis  of  their  correctness. 
The  exception  to  the  conclusions  of  law 
raises  the  question  whether  the  letters 
patent  were  taketi  out  in  violation  of  the 
United  States  staf  ates  above  referred  to. 
The  defendant  testified  that  he  was  the 
original  inventor.  The  patent  law  requires 
an  applicant  for  a  patent  to  make  oaUi  to 
that  effect  before  taking  out  the  let(  ars.  On 
the  theory,  therefore,  and  his  testimony  that 
he  was  the  original  inventor,  there  was  noth- 
ing contrary  to  law  in  his  taking  -out  the 
gatent  in  his  own  name.  If,  on  the  other 
and,  he  was  not  the  sole  inventor  aad  made 
a  false  oath,  he  can  hardly  be  allowed  to  set 
up  these  facts  to  defeat  the  agreement  al- 
leged by  the  plaintiff.  There  is  evidence 
tending  to  show  that  the  parties  mutually 
invented  and  devised  the  machine  and 
worked  out  its  details  before  the  issuing  of 
the  letters  patent.  I'his  being  true,  we  are 
not  concerned  with  the  question  whether  the 
defendfmt  improperly  secured  the  patent  In 
his  Individual  name.  The  court  has  found 
that  it  belonged  to  the  parties  jointly  as 
partners,  and  that  the  defendant  promised 
and  agreied  to  assign  a  half  Interest  to  the 
plainuff.  We  do  not  think  the  exceptions 
well  founded,  and  the  interlocutory  Judg- 
ment should  be  affirmed,  with  coats.  iJl 
concurred, except Sewell,  J.,  takingno part. 
In  the  Matter  of  the  Application  of  £miIyM. 
Laing  for  the  Appointment  of  a  Trustee 
under  the  Last  Will  of  James  Ferris,  De- 
ceased. Henry  Ferris,  IndividuaJly  and  as 
Executor,  etc.,  of  Claiborne  Ferris,  Deceased, 
Appellant;  Emily  M.  Laing,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.—  Appeals  by  Henry  Ferris, 
individually  and  as  executor,  from  an  order 
made  at  the  Kings  County  Special  Term,  ap- 
pointing a  trustee,  and  from  an  order  deny- 
ing a  motion  for  a  reargument  of  the  mo- 
tion to  appoint  a  trustee.- 
OooDRicH,  P.  J. :  This  appeal  involves  the 
question,  whether  the  Special  Term  was 
Justified  in  appointing  a  new  trustee  of  a 
testamentary  fund  in  place  of  daibome 
Ferris,  deceased.  The  appellant  claims  that 
there  is  no  necessity  for  any  appointm«it 
Briefiy  stated,  the  essential  facts  are  that 
James  Ferris,  by  the  0th  clause  of  his  will, 
created  a  trust  fund  for  his  daughter  Sarah, 
in  the  hands  of  Claiborne  Ferris  and  others, 
his  executors.    They  are  now  all  dead.    By 
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a  judgment  of  the  Supreme  Court  in  1807,  In 
an  action  to  confltrue  the  will,  it  was  ad- 
judged that  as  Sarah  had  died  In  1889,  this 
trust  fund  belonged  to  the  heirs  of  James 
Ferris  and  should  be  allotted  to  them.  The 
fund  remained  in  possession  of  Claiborne 
Ferris,  undistributed,  up  to  the  time  of  his 
death,  in  1890.  In  it  is  the  sum  of  $6,888  re- 
ceived from  the  city  in  condemnation  pro- 
ceedings of  property  on  bayard  street.  The 
petitioner,  one  of  the  children  of  the  testator 
and  a  devisee  under  the  will,  prayed  for  the 
appointment  of  a  new  trustee,  for  the  pur- 
pose of  executing  and  carrying  out  the  pro- 
visions of  the  9th  clause  of  the  will,  that  is, 
to  distribute  the  fund  among  thirty-four 
parties   interested      Apparently,  all  these 

Sarties  except  the  appellant  assented  to,  or 
id  not  dissent  from,  the  distribution  of  4he 
fund  through  a  substituted  trustee,  and  the 
court  appointed  a  new  trustee,  for  the  pur- 
pose of  executing  and  carrying  out  the  trust, 
and  directed  the  sum  of  $100  costs  to  be  paid 
to  the  petitioner  out  of  the  funds.  A  motion 
for  reargument  was  made  and  denied.  Upon 
the  death  of  the  trustees,  the  trust  devolved 
upon  the  Supreme  Court,  and  the  court  had 
power  to  appoint  a  now  trustee  (Laws  of 
1888,  chap.  186),  and  its  selection  of  a  proper 
person  is  in  a  large  measure  a  matter  of  dis- 
cretion. (MUbank  v.  Crane^  26  How.  Pr. 
103.)  There  seems  to  be  no  good  reason  for 
interference  with  the  order  of  the  Special 
Term,  either  as  to  the  appointment  of  a  new 
trustee  or  as  to  the  allowance  of  costs,  and 
the  order  should  be  affirmed,  with  costs.  All 
concurred,  except  Sewell,  J.,  taking  no  part. 
In  the  Matter  of  the  Application  to  Sell  Certain 
Real  Property  of  John  Armstrong  Chanler, 
an  Incompetent  Person.  Prescott  Hall  But- 
ler, as  Committee,  etc.,  of  John  Armstrong 
Chanler,  Petitioner,  Appelkmt;  John  C. 
Livingston,  Purchaser,  Respondent.  —  Or- 
der affirmed,  with  costs.  AH  concurred, 
except  Woodward,  J.,  who  reads  for  reversal, 
with  whom  Sewell,  J.,  concurred. —  Appeal 
from  an  order  denying  a  motion  to  compel 
a  purchaser  to  complete  his  purchase  of 
certain  real  estate  bought  of  the  committee 
of  an  incompetent  person. — 
Woodward,  J.  Cdlssenting):  Prescott  Hall 
Butler,  as  committee  of  John  Armstrong 
Chanler,  an  incompetent  person,  made  an 
application  to  the  Supreme  Court,  pursuant 
to  the  provisions  of  section  2848  et  sea.,,  of 
the  Code  of  Civil  Procedure,  resulting  m  an 
order  authorizing  the  petitioner  to  enter  Into 
a  contract  to  sell  the  property  known  as  the 
"Ore  Lot  Farm,"  located  in  the  town  of 
Rhinebeck,  In  the  county  of  Dutchess.  Act- 
ing under  this  order  the  petitioner  entered 
into  a  contract  with  John  C.  Livingston  for 
the  sale  of  said  land  to  the  said  Livingston 
for  the  price  of  $36,000.  Three  thousand  five 
hundred  dollars  of  this  amount  was  paid 
upon  the  execution  of  the  agreement,  and 
the  remainder  was  to  have  been  paid  upon 
the  delivery  of  the  deed.  This  order  was 
subsequently  approved  by  the  court,  and  the 
petitioner  was  directed  to  execute  a  deed  to 
the  purchaser  of  the  premises.  No  question 
is  raised  as  to  the  regularity  of  these  pro- 
ceedings and  their  sumciency  is  conceded, 
but  when  the  petitioner,  through  his  attor- 
ney, tendered  the  deed  of  said  premises, 
executed  as  directed  by  the  order  of  the 
court,  Mr.  Livingston,  through  his  attorneys, 
refused  to  accept  the  deed  or  to  pay  over  the 
balance  of  the  purchase  money,  alleging  the 
following  reasons:  First,  that  the  petitioner 
could  not  give  the  purchaser  possession  of 
said  real  property  because  there  was  a  tenant 
in  possession  thereof;  second^  because  the 
gore  or  piece  of  land  between  the  railroad 


track  and  the  river,  described  in  the  con- 
tract, was  not  the  most  southerly  of  the  two 
gores  or  projections  of  land  between  the 
railroad  track  and  the  river,  which  exist,  and 
which  most  southerly  of  said  two  gores  is 
owned  by  the  railrocul  company;  thirds  be- 
cause the  deed  tendered  conveyed  860  acres 
of  land  instead  of  ffrt)  acres,  as  mentioned  in 
the  contract,  and,  fourth^  that  the  descrip- 
tion contained  in  said  deed  tendered  was  not 
sufficiently  definite  or  in  accordance  with  an 
actual  survey  of  the  property  which  had 
been  made  for  the  purchaser.  A  few  days 
later  the  attorneys  for  the  purchaser  wrote 
to  the  petitionees  attorneys  that  they  made 
the  further  objection  to  the  title  that  the 
premises  were  subject  to  an  easement  or 
right  of  way  by  the  owner  of  the  gore  at  tlie 
western  part  of  the  premises  to  and  from 
said  gore  to  the  hook  or  river  road  on  the 
easterly  boundary  of  the  premises.  The 
deed  was  tendered  on  the  20th  day  of  July, 
1000,  and  on  the  17th  day  of  September. 
1000,  the  said  Livingston,  the  purchaser,  ob- 
tained an  order  of  the  court  requiring  Uie 
petitioner  to  show  cause  in  New  York  county 
why  he  should  not  repay  to  said  Livingston 
the  sum  of  $3,600  paid  by  him  on  account  of 
said  contract,  with  interest  and  expenses. 
Thereafter  the  petitioner  instituted  this  pro- 
ceeding to  oonipel  the  purchaser  to  complete 
his  contract.  Upon  the  hearing  of  this  ap- 
plication the  learned  court  below  disregarded 
all  of  the  objections  urged  except  the  first 
one,  that  a  tenant  was  in  possession,  and 
upon  that  ground  denied  the  application. 
The  purchaser  was,  thereupon,  relieved  from 
his  contract,  and  the  petitioner  was  directed 
to  restore  the  $3,600  paid  upon  the  purchase 
price,  with  interest  and  other  disbursements 
aggregating  several  hundred  dollars.  From 
the  order  entered  appeal  comes  to  this  court. 
The  petitioner  is  the  officer  of  the  court;  the 
sale  was,  in  theory,  made  by  the  court 
{Blanch  v.  SaMierJS  App.  Div.  81, 88:  Carter 
v.  Beckioith,  128  N.  Y.  812, 816;  Forbell  v.  Den- 
ton^ 68  App.  Div.  402, 406),  and  in  the  absence 
of  any  suggestion  of  misconduct  on  the  part 
of  the  petitioner,  the  good  faith  of  the  trans- 
action cannot  be  open  to  question.  We  are 
unable  to  find  that  the  doctrine  of  Riggs  v. 
JPursell  (66  N.  Y.  198)  has  ever  been  ques- 
tioned, and  this  case  lays  down  the  rule  that 
a  purchaser  at  such  a  sale  will  not  be  relieved 
on  account  of  defects  in  the  property  or  the 
title  thereto,  of  which  he  had  notice,  and  in 
reference  to  which  he  made  his  bid,  and  the 
court  will  not  permit  him  to  abandon  his 
contract  without  seeing  that  the  object  of 
the  purchase  is  defeated  and  that  he  would 
be  injured  by  the  enforcement  of  the  con- 
tract. What,  then,  was  the  object  of  Mr. 
Livingston's  purchase?  Will  he  be  Injured 
by  being  compelled  to  complete  his  pur- 
cnase?  These  are  the  questions  which 
should  have  addressed  themselves  to  tho 
mind  of  the  court  in  disposing  of  the  mat- 
ters before  it,  and,  tried  by  this  test,  we  are 
unable  to  concur  in  the  conclusion  of  the 
court  below.    Mr.  Livingston  hod  In  view  the 

{>urchase  of  the  property  involved  in  this 
itigation  for  the  purpose  of  a  suburban  or 
rural  home;  he  intended  to  erect  a  residence 
overlooking  the  Hudson  river,  surrounded 
by  broad  acres,  not,  as  we  may  presume,  for 
raising  com  and  potatoes  for  the  markets, 
but  as  a  suitable  environment  for  the  sum- 
mer home  of  a  prosperous  gentleman.  He 
visited  the  premises  personally;  he  went  all 
over  them,  even  down  to  one  of  the  gores  on 
the  margin  of  the  river,  making  inquiries 
about  the  extent  of  the  same,  and  whether  it 
included  property  between  the  railroad 
tracks  and  the  river,  and  he  is  chargeable 
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with  knowledgre  of  what  was  apparent  and 
obvious  upon  the  premises.  {Ktngaland  v. 
Jollier,  157  N.  Y.  607,  610,  and  authority 
cited.)  It  is  equally  true  that,  with  respect 
to  the  existence  of  the  house  of  the  flsner- 
man  upon  the  most  s  )utherly  of  the  two 
gores,  which  was  in  plain  sight  of  the  pur- 
chaser, and  which  he  now  CDmplains  or  he 
had  such  Icnowl^ge  of  the  fact  as  was  calcu- 
lated to  put  him  on  inquiry  as  to  the  exist- 
«nce  of  any  right  or  title  in  conflict  with 
that  which  he  was  about  to  purchase,  anil 
the  law  will  presume  that  be  made  the  in- 
quiry and  ascertained  the  extent  of  such 
prior  right  or  that  he  is  guilty  of  a  degree  of 
negligence  fatal  to  his  plea  of  igmorance. 
iKingsland  v.  Fuller.  8tipra,c\tinK  William- 
son r.  Brovm^  15  N.  Y.  M2.)  Mr.  Livingston 
was  aware  of  the  fact  that  he  was  dealing 
with  the  committee  of  a  lunatic;  that  the 
proceedingb  were  necessarily  slow,  owing 
to  the  fact  that  the  court  must  approve 
of  the  transaction  in  its  various  stages. 
Under  the  circumstances,  knowing  that 
the  prudent  management  of  the  estate 
required  that  it  should  be  in  the  immediate 
possession  of  some  one,  Mr.  Livingston  could 
jiardly  claim  that  the  object  of  his  purchase 
was  defeated,  or  that  he  would  be  injured  by 
the  completion  of  his  contract,  bv  the  fact 
that  there  was  a  tenant  in  possession  of  the 
premises  under  a  lease  which  expii'ed  by  its 
terms  upon  the  consummation  of  the  sale. 
It  is  quite  probable  that  Mr.  Livingston  ac- 
tually knew  that  the  tenant  was  in  posses- 
sion, and  there  is  some  ground  for  supposing 
that  he  waived  the  objection j  but  whether 
he  did  or  not  is  not  very  matenal  in  our  view 
of  the  matter,  as  It  was  within  the  power  of 
the  court  to  have  directed  the  completion  of 
the  contract  upon  the  removal  of  the  tenant, 
And  to  have  ordered  the  petitioner  to  take 
the  steps  necessary  to  effect  this  end,  even 
to  the  payment  of  the  sum  alleged  to  be 
demanded  by  the  tenant  for  his  growing 
croi>s.  To  have  paid  $700  and  tend^^  the 
purchaser  the  immediate  possession  of  the 
premises,  considering  the  sum  involved, 
would  have  been  a  much  better  disposition 
of  the  funds  of  the  estate  than  to  permit 
the  purchaser  to  discredit  the  title,  receive 
back  his  advance  payment  with  six  per  cent 
interest,  and  to  pay  the  costs  and  expenses 
aggregating  a  sum  equal  to  that  which  it  is 
alleged  would  have  been  necessary  to  gain 
possession  from  the  tenant,  it  being  assumed, 
as  it  must  be,  that  the  $85,000  agreed  to  bo 
paid  was  a  fair  consideration  for  the  prem- 
ises. The  fact  that  the  petitioner  was  not  in 
a  position  to  deliver  possession  at  the  exact 
time  of  tendering  the  deed,  under  the  cir- 
cumstances of  this  case,  is  not  sufficient  to 
relieve  the  purchaser,  and  if  the  court  was 
prepared,  through  the  petitioner,  to  give  a 
merchantable  title  within  a  reasonable  time, 
there  is  no  reason  to  suppose  the  purchaser 
would  suffer  any  inconvenience  or  damage 
from  the  delay.  (Jenkins  v.  Fdhey^  78  N.  Y. 
a55,  859;  Horton  v.  Bauer,  129  id.  148,  155.) 
There  is  no  merit  in  the  objection  that  the 
premises  contained  less  land  than  mentioned 
in  the  contract  of  aale;  the  agreement  was 
to  sell  the  land  '*  lying  between  the  Post  Road 
on  the  east  and  the  Hudson  River  on  the 
west,  known  as  the  Ore  Lot  Farm,  as  the 
same  is  now  owned  by  said  John  Armstrong 
Chanler,^*  "containing  three  hundred  and 
seventy  acres  of  land,  be  the  same  more  or 
less,"  Tlie  survey  snowed  tliat  the  farm 
owned  by  Chanler  within  the  boundaries 
mentioned  contained  860  acres  in  round 
numbers,  and  the  sale  l>eing  of  the  farm, 
not  of  a  given  number  of  acres,  the  mention 
of  the  number  of  acres  more  or  less  in  the 


farm  was  not  a  material  matter,  and  thai 
variation  does  not  affect  the  question.  (J#or- 
riM  Canal  Co.  v.  Emmett,  9  Falge,  16a)  It  is 
true  that  the  doctrine  of  this  case  is  some- 
what modified  by  Belknap  v.  Sealey  (14  N. 
Y.  148),  but  not  to  the  extent  of  holding  that 
a  farm  purchased  as  a  whole,  for  a  stated 
sum,  and  which  merely  mentions  a  number 
of  acres  by  way  of  estimate,  is  required  to 
contain  the  number  of  acres  mentioned. 
(See  Callmeyer  v.  Mayor^  8S  X.  T.  116. 120; 
Paine  v  Uvton^  87  id.  827.)  From  an  ex- 
amination of  the  whole  matter  we  are  satis- 
fled  that  the  duty  the  court  owed  to  the 
estate  of  Chanler  v^as  to  compel  the  pur- 
chaser to  carry  out  his  oontrsict,  and  that 
the  objections  urged  are  not  such  as  should 
be  permitted  to  defeat  the  sale;  that  none  of 
them  has  any  substantial  basis  except  the 
first  one,  and  that  this  may  be  obviated. 
The  order  appealed  from  should,  we  think, 
be  reversed,  and  the  petitioner  should  be 
directed  to  take  the  Steps  neceraarj  to  con- 
vey the  premises  and  make  delivery  of  the 
same  to  the  purchaser  upon  his  complying 
with  the  terms  of  the  sale,  which  should  be 
directed.    Bewell,  J.,  concurred. 

Catherine  DIUon,  Appellant,  v.  Nassau  Electric 
Railroad  Company,  Respondent.—  Order  set- 
ting aside  verdict  and  granting  new  trial  af- 
firmed, costs  to  abide  tne  event.— Appeal  bj 
the  plaintiff  from  an  order  of  the  SuiHreme 
Court  setting  aside  a  verdict  in  her  favor 
and  granting  a  new  trial.— 
Per  Curiam:  We  cannot  say  that  the  charge 
to  the  effect  that  the  ambulance  had  the 
right  of  way  may  not  have  influenced  the 
lury  to  sonfe  extent.  The  ordinance  gives 
the  right  of  way  only  to  ^*  ambulances  c^  the 
Department  of  Health."  There  was  not  suf- 
ficient evidence  here  to  establish  the  fact 
that  this  ambulance  was  within  the  ordi- 
nance. If  the  ordinance  relates  to  all  am- 
bulances, there  is  no  reason  apparent  why 
general  words  should  not  be  used  embracing 
all,  for  it  is  assumed  tliat  aU  the  ambulances 
in  use  are  in  some  sense  under  the  jurisdio- 
tion  of  the  health  department.  The  learned 
trial  justice,  on  reflection,  decided  tliat  his 
ruling  was  erroneous,  and  we  see  no  reason 
to  disturb  that  conclusion .  The  order  setting 
aside  the  verdict  and  granting  a  new  trial 
should  be  affirmed.    All  concurred. 

Eunice  Nlemoiler,  Appellant,  v.  Naomi  Dun- 
combe,  Respondent.— Judgment  and  order 
reversed  and  judgment  directed  for  the 
plaintiff  upon  the  verdict,  with  costs  and  the 
costs  of  this  appeal.—  Appeal  by  the  plain- 
tiff, Eunice  Niemoller,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on 
the  7th  day  of  April,  1900,  dismissing  the 
plaintiff's  complaint,  and  from  an  order  en- 
tered in  said  clerk's  office  on  the  1st  day  ol 
March,  1900,  setting  aside  a  verdict  in  favor 
of  the  plaintiff  rendered  upon  a  trial  before 
a  jury.— 

HiRSCHBFRO,  J.:  The  complaint  alleges  that 
the  plaintiff  and  defendant  are  sisters;  that 
the  defendant's  husband  died  on  the  8d  day 
of  October,  1888,  at  the  city  of  Mount  Ver- 
non, N.  Y.,  leaving  to  his  widow,  the  defend- 
ant, all  his  property  and  estate,  amounting 
to  not  less  than  $400,000;  that  shortly  there- 
iU!ter  the  defendant  requested  the  plaintiff 
to  continue  to  live  ana  reside  with  the  de- 
fendant pending  certain  litigation  with  re- 
gard totne  alleged  will  and  property  and 
estate  of  defendant's  husband;  that  defend- 
ant promised  and  agreed  to  pay  plaintiff  for 
remaining  with  her  and  superintending  her 
household  duties,  aiding  her  in  preparing 
evidence  and  getting  ready  for  trial  of  the 
contest  over  her  husband's  will  and  counsel- 
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lio^  and  advisloff  her  during  said  period  the  ] 
8um  of  $7,000;  that  the  plaintiff  duly  per- 
formed all  the  provisions  of  the  contract, 
and  then  demanded  the  money,  which  the 
defendant  refused  to  pay.  The  defendant's 
answer  denies  the  contract,  and  alleges  that 
the  plaintiff  did  continue  to  live  with  her 
after  her  hushand's  death,  but  only  as  a 
guest,  and  as  a  favor  and  convenience  to  the 
plaintiff.  In  supi>ort  of  her  side  of  the  issue, 
the  plaintiff  testified  that  i^ortly  after  the 
will  was  read  she  had  a  conversation  with 
the  defendant  at  which  her  husband,  Mr. 
Niemolier  was  present,  as  follows :  *'  I  said, 
*■  Naomi,  how  could  vpu  tell  me  such  false- 
hoods, when  you  saia  you  had  seen  and  read 
Mr.  Duncombe's  will  and  in  it  he  had  left  me 
$10,000,  and  you  were  going  to  give  me  a 
liouse,  then  i  would  be  comfortable  in  my 
old  days.*  And  I  said,  *I  helped  you  to 
nurse  him  and  you  left  me  alone  with  him 
and  a  crazy  girl  when  you  went  to  Texas.* 
I  said,  *  you  have  not  pud  me  for  the  money 
I  sent  you  to  Texas  to  buy  clothes  and  bring 
you  back.  I  have  no  faith  in  your  promises, 
and  my  husband  and  I  are  going  to  the  city 
to  take  a  house  and  make  a  home  for  our- 
aelves.*  Defendant  said:  'Well,  Eunice, 
don't  leave  me ;  stay  with  me  until  after  my 
«uit  is  settled  before  the  Surrogate.  Then  I 
will  pay  you  and  I  will  fulfil  my  promises  to 
you.^  My  ]iusband,  Mr.  Niemolier,  said: 
'Naomi,  you  ought  to  fulfil  your  promise.* 
She  said,  *  I  will,  as  soon  as  it  is  settled  be- 
fore the  Surrogate  about  this.'  She  said: 
*  Eunice,  get  all  of  your  letters  now  to  give 
to  Judflre  nills  for  the  suit  of  the  will  —  about 
the  will  — to  use  in  the  case— in  the  will 
case.' "  She  further  testified  that  a  second 
conversation  was  had  the  next  month,  in 
November,  1808.  She  said:  ''My  husband 
and  I  were  in  the  bam  and  I  was  packing  up 
some  things  in  a  trunk.  My  sister  came  In 
and  says:  ^  Eunice,  are  you  going  to  leave 
me  ? '  I  says, '  I  am  going  to  the  city,  you 
have  treated  me  so  unkindly.  You  have  not 
fulfilled  your  promise  and  not  told  me  what 
you  ^ould  Kive  me.'  Q.  What  did  she  do  ? 
A.  She  got  down  on  her  knees  and  said, '  Oh. 
Eunice,  1  will  pay  you  when  my  suit  is  settled 
before  the  Surrogate.'  I  said:  '  Naomi,  you 
never  gave  me  a  definite  answer  what  you 
would  give  me  for  staying  with  you  and  for 
the  money  you  owe  me.'  She  said:  'ABsoon 
us  it  is  settled  before  the  Surrogate,  I  will 
pay  you  and  fulfill  my  promise.  Then  I  will 
give  you  a  house.'  "  The  plaintiff  testified 
to  another  conversation  as  occurring  on  the 
■afternoon  of  the  same  day.  "  That  was  the 
same  day  the  conversation  was  in  the  bam 
in  the  utemoon  this  was.  Mrs.  Duncombe, 
my  sister,  William  McClellan,  my  husband 
and  myself  were  in  theparlorthen.  William 
McCieUan  is  the  defendant's  son-in-law, 
married  her  daughter  Eunice.  In  that  con- 
versation in  the  parlor  Mr.  McClellan  turned 
to  me  and  he  said:  '  Auntie,  you  and  uncle 
must  remain;  you  must  not  go  away  until 
after  — leavo  Mrs.  Duncombe  alone  in  her 
trouble,  and  I  have  to  go  back  to  New  Mex- 
ico,' he  says.  This  was  just  a  few  days  be- 
fore Thanksgiving.  He  wanted  to  return  to 
New  Mexico  for  Thanksgiving.  He  says:  'I 
have  to  return.'  Then  he  turned  to  my  sis- 
ter and  said:  'Will  you  give  your  sister 
$7,000  if  she  remains  with  you  until  after  the 
suit  before  the  Surrogate?'  She  made  no 
reply.  He  repeated  the  question:  '  Will  you 
give  your  sister  $7,000  11:  she  remains  until 
after  your  suit  is  settled  before  the  Surro- 
gate? '  She  turned  toward  me  and  she  says: 
^I  will.'  And  I  says :  '  Thank  you.  I  wiU  re- 
main.' "  It  was  established  without  contra- 
diction that  the  defendant's  stepdaughter 


Adeline  did  contest  her  father's  will,  and 
that  the  plaintiff  remained  and  aided  the 
defendant  upon  the  trial.  She  produced  a 
number  of  letters  written  to  her  by  Uie  de- 
ceased which  were  used  in  the  defendant's 
behalf  upon  the  trial,  some  of  which  Judge 
Mills,  counsel  for  the  probate,  testified  were 
"  specially  valuable."  She  testified  that  she 
counselled  and  advised  her  sister  in  relation 
to  the  contest,  superintended  and  took 
charge  of  the  household,  attending  to  every- 
thing but  the  kitchen  work,  cleaned  the 
lamps,  arranged  the  parlors,  put  the  things 
in  order,  collected  rents  and  gave  receipts, 
and  generally  did  everything  to  make  things 
pleasant.  On  May  14,  1894,  the  decision  of 
the  surrogate  was  rendered  in  defendant's 
favor  and  the  will  duly  admitted  to  probate. 
Plaintiff  testified  that  the  defendant  showed 
her  the  surrogate's  decision  and  said:  " '  How 
glad  I  am  it  is  all  settled.'  I  said:  '  I  am 
thankful,  Naomi,  bet^use  you  can  now  pay 
me  what  you  owe  me  and  what  you  prom- 
ised to  pay  me.  Then  I  can  have  a  little 
home  of  my  own.'  She  said,  'Oh.  Eunice, 
my  taxes  have  not  been  paid  and  I  have  not 
paid  for  my  flagging;  but  after  my  taxes  are 
paid  I  will  pay  you  what  I  promised  and 
what  1  owe.'  I  told  her  several  times  I  was 
going  away;  I  wished  to  leave:  she  was  un- 
kind to  me,  and  that  she  had  never  done 
Just  right  by  me.  She  said:  'Eunice,'— we 
were  going  then  to  the  city;  it  was  in  1806. 
This  was  after  the  Surrogate's  decision.  She 
said  she  was  going  to  r^ew  Mexico.  The 
words  she  said  is  this:  '  You  stay  and  take 
care  of  the  house  and  all,  as  I  have  to  go  to 
New  Mexico  with  Pettie  to  see  Eunle;  she 
is  sick:  and  if  you  take  charge  of  all  till  I  re- 
turn, I  swear  I  will  give  you  the  $7,000  that 
I  promised  you  and  what  I  owe  you.'  I 
stayed.  I  said:  'I  will  remain  until  you  re- 
turn. '  They  went  that  summer  and  returned 
in  the  fall.  I  stayed  then  until  December, 
1805;  then  I  left."  There  was  documentary 
and  other  evidence  tending  to  some  extent 
to  corroboration.  The  plaintiff's  husband 
expressly  corroborated  the  conversations  al- 
leged to  have  been  had  in  October  and  No- 
vember, 1883.  The  defendant  met  this  evi- 
dence by  her  testimony  and  the  testimony  of 
other  witnesses  tending  to  contradict  the 

Elaintiff^s  proof  on  this  question  of  the 
ousehold  services  and  by  her  own  cate- 
gorical denial  of  the  conversations  of  Oc- 
tober and  November,  1808.  But  she  did  not 
deny  that  she  went  to  New  Mexico  in  1806, 
leaving  the  plaintiff  in  charge  of  the  house, 
nor  did  she  deny  making  the  promises  which 
the  plaintiff  testified  to  receiving  from  her 
after  the  favorable  decision  of  the  surrogate. 
The  case  was  submitted  to  the  jury  in  a 
charge  so  favorable  to  the  defendant  that 
her  counsel  withdrew  his  requests,  saying: 
"I  am  quite  content  with  your  Honors 
charge."  The  learned  trial  justice  submit- 
ted the  question  of  the  promise  to  the  jury 
upon  the  evidence  only  of  the  relation  of  the 
parties  to  each  other  and  their  transactions 
subsequently  to  the  testator's  death,  care- 
fully guarding  against  the  possibility  of 
influence  from  certain  extraneous  matters 
and  considerations  which  might  appertain 
to  and  flow  from  other  evidence  not  herein 
detailed,  and  the  jury  rendered  a  verdict  in 
plaintiff's  favor.  At  the  close  of  plaintiff's 
case  the  defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that "  there  is  an 
entire  failure  to  prove  the  cause  of  action 
alleged  in  the  complaint  in  its  entire  scope 
and  meaning  and  not  an  immaterial  or  cura- 
ble variance,"  which  motion  was  denied  and 
an  exception  taken.  At  the  close  of  the  case 
this  motion  was  renewed  "on  the  ground 
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that  the  contract  set  up  in  the  complaiiit  re- 
maiDB  uDproyed  In  Its  entire  scope  and 
meaning/^  whereupon  the  foUowinfc  col- 
loquy was  had:  "The  Court:  Mr.  Snyder, 
will  you  consent  to  the  reservation  of  decis- 
ion on  that  motion  until  after  the  verdict  of 
the  Jury  under  section  1187?  Mr.  Snyder: 
That  is  liard  for  me  to  say.  I  don^t  Know 
Ju9t  what  the  consequence  of  that  reserva- 
tion would  be.  The  Court:  I  will  take  the 
verdict  of  the  jury  subject  to  my  decision  on 
this  motion.  I  reserve  decision.  Mr.  Sher- 
man: For  the  purpose  of  completing  the 
formal  record  your  Honor  will  also  give  me 
leave  to  move  to  direct  a  verdict.  The 
Court:  The  motion  to  direct  a  verdict  will 
be  denied.  (Defendant  excepts.)  TheCk>urt: 
The  motion  to  dismiss  will  hence  be  reserved. 
On  the  denial  of  that  motion  the  defendant 
will  have  an  exception.  On  the  granting  of 
that  motion,  if  it  should  be  granted,  plain- 
tiff to  have  an  exception."  l^ither  side  ob- 
jected to  the  course  adopted  by  the  court. 
Upon  the  rendition  of  the  verdict  the  defend- 
ant moved  to  set  it  aside  as  against  the 
weight  of  evidence,  as  agamst  the  evidence 
and  on  the  exceptions  taken  on  the  trial, 
which  motion  the  court  granted,  saying: 
**The  motion  to  set  aside  is  granted.  The 
motion  to  dismiss  is  g^ranted  upon  the  ground 
that  the  plaintiff  has  not  made  out  the  cause 
of  action  laid  in  the  complaint,"  and  to  this 
the  plaintiff  excepted,  while  there  was  no 
necial  verdict  and  there  were  no  special 
findings,  as  provided  in  section  1187  of  the 
Code  of  Civil  Procedure,  it  is  apparent  that 
the  parties  consented  to  the  reservation  of 
the  motion  to  dismiss  the  complaint  until 
after  the  Jury  should  render  a  general  ver- 
dict upon  the  issues,  and  that  the  case  is, 
therefore,  to  be  regarded  as  one  in  which  the 
Appellate  Division  may  direct  such  Judg- 
ment as  either  party  may  be  entitled  to 
under  section  1 187.  This  also  appears  to  have 
been  the  view  of  both  parties  In  preparing 
the  case,  which  contains  the  exceptions  on 
both  sides.  The  contract  set  out  in  the 
complaint  was  established  by  the  plaintiff's 
evidence  to  the  satisfaction  of  the  jury. 
The  defendant  claims  that  it  was  ampli- 
fled  by  a  bill  of  particulars  which  asserts 
other  things  in  addition  to  those  stated 
in  the  complaint  as  the  consideration 
for  the  promise  to  pay  the  97,000  and 
that  the  plaintiff  failed  to  prove  these 
other  things.  The  plaintiff  could  recover, 
however,  on  proof  of  the  allegations  con- 
tained in  the  complaint;  that  is,  upon  proof 
of  the  promise  made  as  a  consideration  for 
services  set  forth  in  the  complaint  and  actu- 
allr  rdndered  by  her,  notwithstanding  in  her 
bill  of  particulars  she  may  have  stated  that 
she  agreed  to  render  other  services,  which 
were  not  in  tact  rendered.  At  most  the  bill  of 
particulars  would  be  proof  of  Inoonsistencnr, 
or,  possibly,  as  affecting  the  plainiiff^s  credi- 
bility: but  It  was  not  offered  m  evidence,  nor 
does  it  appear  in  the  record.  It  is  true  the 
complaint  does  not  aver  an  agreement  on 
plaintiff's  part  to  perform  the  stipulated 
services,  but  the  promise  to  pay  becomes 
binding  upon  the  rendition  of  the  services, 
and  that  too  although  the  amount  maybe 
in  excess  of  the  value  of  the  services.  (Mil- 
ler V.  McKenzie,  05  N.  Y.  575.)  If  the  plain- 
tiff's story  is  true  the  defendant  agreed  to 
Say  her  $7,000  if  she  would  remain  with  her 
uring  the  contest  of  the  will,  counsel  and 
aid  her  so  far  as  she  could,  and  do  certain 
household  work.  While  the  story  may  con- 
tain elements  of  improbability,  there  is  noth- 
ing incredible  in  it;  and  while  it  has  some 
support  in  the  evidence  of  others,  it  has  not 
been  met  upon  the  trial  by  even  a  complete 


denial.  That  the  defendant  acquired  a  con- 
siderable fortune  from  her  husiiand  is  undis- 
puted; the  plaintiff  was  her  only  sister;  na 
other  relative  appears  to  have  stood  by  her 
and  to  have  supported  her  in  her  trouble^ 
and,  under  the  circumstances,  a  promise 
to  pay  a  comparatively  trifling  sum  from 
the  fortume  so  acauired  does  not  seem 
unlikely  as  a  return  for  active  aid  In  the  im- 
pending contest,  accompanying  thecounte* 
nance  of  continued  companionship,  and  the 
comfort  and  consolation  of  sisterljr  sympa- 
thy. No  question  of  public  policy  is  involved. 
It  was  the  proper  function  of  the  Jury  to 
determine  the  truth  of  i  he  plaintiff^s  story. 
The  plaintiff  says  tfiat  in  reliance  upon  the 
promise  she  did  remain  with  the  defendant 
for  more  than  the  prescribed  period;  did 
render  the  stipulated  aid  and  counsel  in  the 
legal  proceedings,  and  did  the  household 
work.  If  the  jury  believed  this,  it  estab- 
lished the  pluntuf's  right  to  recover  the 
amount  agreed  upon.  Tne  rule  is  stated  by 
Judge  Earl  in  the  case  cited,  as  follows 
(p.  S88):  ''  That  portion  of  the  charge  of  the 
Judge  now  under  consideration,  in  order  to 
embody  the  correct  rule,  should^  therefore, 
have  been  that  if  this  not«  was  given  by  the 
intestate  for  services  which  the  plaintiff  had 
rendered  to  him,  and  for  services  which  tiie 
should  render  to  him,  and  which  she  subse- 
quently did  render  to  him,  in  reliance  upon 
his  prcMnise,  then  she  was  entitled  to  recover 
the  full  amount  of  the  note,  although  that 
was  much  greater  than  the  real  value  of  the 
services;  and  for  such  a  rule  the  cases  of 
Worth  V.  C<ue  (42  N.  T.  860)  and  E!arl  v. 
Beck  (64  Id.  696)  are  ample  authority."  The 
verdict  was  not  contrary  to  the  evidence  nor 
against  the  weight  of  evidence,  nor  is  there 
anvthing  in  the  defendants  exceptions  re- 
quiring a  new  trial.  If  any  evidence  was 
admitted  which  could  in  any  manner  tend  to^ 
prejudice  the  defendant  unduly,  it  was  cured 
by  the  remarkably  careful  charge  of  tho 
court  in  which  the  deliberations  of  the  Jury 
were  solicitously  limited  to  the  proof  of  the 
contract,  its  performance  on  the  one  side 
and  its  breacn  upon  the  other,  and  the  evi- 
dence legitimately  and  directly  bearing  on 
those  questions.  The  Judgment  and  order 
should  oe  reversed  and  a  judgment  directed 
for  the  plaintiff  upon  the  verdict  of  the 
jury,  with  costs  and  the  costs  of  this  appeal. 
All  concurred. 
Peter  Watters,  Respondent,  v.  The  John  Sim- 
mons Company,  Appellant. — Judgment  of 
the  Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event.— Appeal 
bv  the  defendant  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York« 
borougn  of  Richmond,  first  district. — 
Jbkks,  J.:  I  think  that  the  judgment  must 
be  reversed.  The  appeal  is  from  a  judgment 
of  a  Municipal  Court,  entered  upon  a  verdict 
of  a  jury.  The  action  is  brougnt  to  recover 
damages  for  the  negligence  of  the  defend- 
ant's teamster  in  colliding  with  the  horse 
and  wagon  of  the  plaintiff.  Plaintiff  stopped 
his  horse  and  wagon  near  the  curb  of  Wash- 
ington street  in  the  borough  of  Manhattan, 
alighted,  put  a  feed  bag  upon  his  horse,  and 
then  left  him  untied  and  unattended.  There- 
after the  collision  occurred.  The  plaintiff 
called  no  witness  of  the  inception  of  the 
accident  His  flrat  knowledge  thereof  was- 
the  sight  of  his  horse  falling,  whereupon  he 
ran  over  to  him  and  found  him  lying  on  hia 
back,  and  one  of  the  shafts  of  his  wagon  fast 
in  the  hind  wheel  of  defendant's  truck.  Hls> 
other  witness  testified  that  he  did  not  see  the 
collision;  he  only  saw  the  horse  fall;  that  Uie 
horse  was  thrown  down  and  the  fixture  of  the- 
shaf ta.    The  defendant's  driver  testified  that 
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he  was  carrying  a  load  of  six  tons;  that  he 
was  driTin^  slowly;  that  there  was  TwOtn 
ample  to  pass  the  plaintiff's    horse  and 
▼ehicle,  and  that  be  haJ  passed  it  with  his 
own  horae^  his  front  wheels  and  the  bed 
of  his  truclc  before  the  accident  occurred. 
Bloomer,  a  d  fendant's  witness  who  saw  the 
accident,  testified  that  defendant's  truck  had 
room  ample  to  pass,  and  had  partlv  passed, 
when  the  plaintiff's  horse,  which  had  the  feed 
bag  over  nls  eyes,  heard  the  noise  of  the  load 
carried  on  the  defendant's  truck,  which  was 
iron  pipe;  Jumped  over  to  the  hind  wheel  of 
defendant's  truck  and  shied.     He  further 
testified  that  the  defendant's    truck  had 
passed  other  wa^fons  thus  located  in  safety. 
Reiss,  also  a  disinterested  witness,  who  saw 
the  accident,  corroborates  Bloomer  in  every 
essential  point.    I  fail  to  see  that  any  testi- 
mony of  the  plaintiff  raised  any  question  for 
the  jury,  unless  it  were  negligent  in  the  de- 
fendant's servant  to  attempt  to  drive  the 
truck  past  the  plaintiff's  horse  and  wagon 
when  there  was  ample  room  to  pass.   In  any 
event,  the  evidence  of  the  defendant  was  so 
overwhelming  as  to  warrant  a  reversal  of 
the  Judgment,  even  within  the  authority  of 
Northrtdge  v.  Astarita  (47  App.  Div.  4i36). 
Judgment  reversed  and  new  trial  ordered. 
All  concurred,  except  Qoodrich,  P.  J.,  and 
Hirschberg,  J.,  dissenting. 
Antonio  Oassio,  Respondent,  v.  The  Brooklyn 
Heights  Railroad    Company,    Appellant- 
Judgment  and  order  reversed  ana  new  trial 
granted,  costs  to  abide  the  event.—  Appeal 
from  a  ludgment  entered  upon  a  verdict  for 
the  plaintiff  and  from  an  order  denying  a 
motion  for  a  new  trial. — 
jK!fKs,  J.:  The  plaintiff  gained  a  verdict  for 
$200  damages  for  personal  injuries,  and  this 
appeal  is  by  the  defendant  from  the  judg- 
ment and  order  denying  a  new  trial,    ni 
Kaare  v.  Troi/  Steel  dt  Iron  Co,  (180  N.  Y.  880, 
877)  the  court  say:  "  But  where  there  is  a  vast 
preponderance  in  the  evidence  in  favor  of 
the  defendant,  and  the  defense  is  supported 
by  numerous  witnesses  apparently  entitled 
to  credit,  and  the   plaintiff's  case  stands 
upon  his  own  evidence,  either  unsupported  or 
slightly  supported,  the  Gteneral  Term  should 
exercise  an  independent  Judgment  and  give 
the  defendant  appealing  to  it  the  full  benefit 
which  the  law,  by  the  right  of  appeal,  intends 
he  should  have.'^    (See,  too.  Black  v.  Second 
Avenue  R.  R.  Co.,  44  App.  Div.  888:  Harris  v. 
SecoTid  Avenue  R.  R.  Co.^  48  id.  118;  Colvin 
V.  Brooklun  Heights  R.  R.  Co.,  ftJ  id.  7G.)    I 
am  of  opinion  that  this  Judgment  must  be 
reversed  on  the  principle  of  these  decisions, 
on  the  ground  that  the  plaintiff  failed  to 
show  his  freedom  from  negligence  contribut- 
ing to  the  accident.    The  plaintiff's  case  rests 
upon  his  own  testimony  unsupported.    He 
testifies  that  he  stood  on  the  corner  of  a 
street;  that  before  the  car  came  to  the  cor- 
ner he  did  something  to  make  it  stop;  that 
the  car  was  stopped,  and  as  soon  as  he  got 
on  the  car  it  started  right  away  and  before 
he  got  on;  that  it  was  an  open  car  with  a 
running  board;  that  he  did  not  enter  the 
body  of  the  car;  that  he  had  no  time  because 
the  car  started  all  at  once,  and  as  soon  as  the 
car  started  he  was  struck  by  a  pillar  of  the 
elevated  railroad  structure  and  was  injured. 
He  further  testifies  that  he  was  not  thrown 
off  the  car  until  contact  with  the  pillar;  that 
he  remained  in  the  same  attitude  until  such 
contact;  that  he  was  carried  about  fifteen 
feet  before  he  was  struck,  and  that  he  was 
facing  in  the  direction  in  which  the  car  was 
moving.    The  defendant  called  t<>n  witnesses. 
Two  were  the  conductor  and  the  motorman 
who  were  not  then  in  the  defendant's  em- 
ploy; one  was  an  employee  of  the  defendant, 
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who  was  a  passenger,  and  the  others  were 
passengers.  All  these  witnesses  testify  di- 
rectly that  the  car  was  in  motion  when  the 
plaintiff  boarded  it,  describing  its  speed 
from  **  ordinary "  or  usual  to  from  three 
or  four  to  six  miles  an  hour.  Several  of 
these  witnesses  testify  that  the  plaintiff  came 
running  after  the  car,  Jumped  onto  tho 
sideboard,  and  instead  of  entering  the 
car,  which  was  not  crowded  or  full,  started 
to  swing  htmself  along  the  sideboard  to  an- 
other and  more  distant  seat,  and  while  so 
doing  he  came  in  contact  with  the  pillar. 
Bedell  says  there  was  a  seat  directly  along- 
side of  the  plaintiff.  Several  witnesses  tc's- 
tify  that  the  conductor  warned  him  as  he 
Jumped  on  the  car  to  'Mook  out  for  tlo 
elevated  post."  Thus  the  evidence  is  clearly 
preponderant  that  the  car  was  in  motion 
at  the  time  the  plaintiff  Jumped  on  it;  that 
plaintiff  did  not  then  enter  the  car  as  he 
might  have  done,  but  swung  himself  along 
the  running  board;  that  the  conductor  cried 
out  to  him  as  soon  as  he  boarded  the  car 
to  look  out  for  the  posts,  and  the  plain- 
tiff testifies  himself  tliat  he  was  facing  in 
the  direction  that  the  car  was  going.  The 
motorman  did  not  see  the  plaintiff  and  re- 
ceived no  signal  to  stop  the  car.  The  plain- 
tiff ran  at  the  car  from  the  side,  or  after  It, 
while  it  was  in  motion.  There  is  no  evidence 
from  which  a  person  of  ordinary  care  or 

Krudence  would  have  been  Justified  in  tho 
elief  that  the  car,  then  In  motion,  would 
come  to  a  standstill  before  reaching  the  pil- 
lar. In  my  opinion,  the  conduct  of  the 
Slalntiff,  under  the  facts  established  by  the 
efendant,  was  negligent  and  contributed  to 
the  collision  that  was  the  sole  cause  of  his 
Injury.  (Moylan  v.  Second  Avenue  R.  R. 
Co.,  128  N.  Y.  684;  Murphy  v.  Ninth  Avenue 
R.  R.  Co.^  6  Misc.  Rep.  S08;  affd.,  149  N.  Y. 
809.)  The  Judgment  and  order  should  be 
reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.  All  concurred,  except 
Sewell  J.,  taking  no  part. 
Henry  Mehrle,  Respondent,  v.  The  Brooklyn, 
Queens  County  and  Suburban  Railroad  Com- 
pany, Appellant.— Judgment  and  order  re- 
versed and  new  trial  granted,  costs  to  abide 
the  event.—  \ppeal  from  a  Jiidement  en- 
tered upon  the  verdict  of  a  Jury  in  favor  of 
the  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial.  - 
Jenks,  J.:  This  action  Is  based  upon  negli- 
gence, and  the  appeal  is  from  a  Judgment 
entered  upon  a  verdict  for  the  plaintiff  for 
$500  damages  for  personal  Injuries.  The 
plaintiff  complained  that  while  a  traveler  on 
a  public  street  in  the  borough  of  Brooklyn 
he  was  struck  by  a  car  of  the  defendant  oi^- 
cause  of  negligence  and  carelessness  in  run- 
ning and  operating  said  car  at  a  **  high,  un- 
lawful and  dangerous  rate  of  speed,  in 
utterly  falling  to  ring  any  bell  or  give  any 
signal  of  its  approach,  although  this  plaintiff 
was  in  plain  sight  of  the  defendant's  motor- 
man,'*  who  knew  and  saw  the  position  iu 
which  plaintiff  was  placed  by  reason  of  the 
obstructed  condition  of  the  street  along 
which  he  was  walking;  and  that  defendant 
was  also  negligent  *'  in  having  and  maintain- 
ing an  unnecessarily  wide  fender  upon  said 
car,  extending  beyond  said  car  onto  the 
street.*"  The  plaintiff's  case  rests  upon  his 
own  testimony.  He  did  not  show  that  Just 
previous  to  tlie  accident  the  speed  of  the  car 
was  '*  high,"  or  *'  unlawful,'*  or  ^'dangerous.'' 
On  the  other  hand,  the  conductor  of  the  car, 
who  at  the  time  of  tho  trial  was  not  in  the 
employ  of  the  defendant,  testifies  that  the 
rate  of  speed  was  moderate  —  about  four  or 
five  miles  an  hour.  The  motorman,  who  had 
also,  at  tho  time  of  the  trial,  left  the  defend 
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ant*s  service,  testifies  that  the  car  was  not 

gclng  fast  — about  six  or  seven  miles  an 
our,  and  not  better  than  the  regular  time. 
Mrs.  Wood,  a  passenger  who  traveled  ou  the 
road  a  great  deal,  testifies  that  the  car  was 
going  at  an  ordinary  rate  of  speed,  the  rate 
generally  traveled.  Mrs.  Jann,  a  passenger, 
testifies:  ** This  car wns  just  the  right  sort; 
it  was  too  slow  for  me.  I  wanted  tcvo  faster 
because  I  wanted  to  go  quicker.**  The  plain- 
tiff testifies,  on  cross-examination:  **Q.  And 
the  car  stopped  pretty  quick,  didn^t  it.  Mr. 
Mehrle,  after  you  fell  into  It  ?  A.  Well,  it 
wasn't  long.  And  I  was  still  in  the  fender 
when  the  car  stopped.'*  When  the  car 
stopped,  the  conductor  saw  him  '*  laying 
down  alongside  of  tlie  car  *  *  *  eight  or 
ten  foot  from  the  front  end  of  the  fender.** 
The  motorman  said  that  they  went  the  length 
of  the  fender  after  the  plaintiff  was  struck, 
and  that  he  **  was  right  by  close  to  my  fen- 
der when  I  stopped.*^  Mrs.  Wood  sajrs  that 
after  tlie  car  struck  the  plaintiff  it  went 
about  half  a  car's  length.  The  car  didn't 
ffo  more  than  half  its  length.  Mrs.  Jann  said 
tnat  when  the  car  stopped,  the  plaintiff  was 
'*up  in  the  middle  of  the  car;"  he  was 
**  right  in  the  midale  of  the  car."  The  car 
went  after  he  fell,  **half  the  length  of  the 
car."  The  next  question  requires  an  exam- 
ination of  the  testimony  as  to  whether  the 
defendant  utterly  failed  "  to  ring  any  bell 
or  give  any  signal  '*  of  the  approach  of  the 
car.  The  plaintiff  says  that  lie  did  not  hear 
the  car.  *^  My  hearing  isn't  as  good  as  when 
I  was  young.  I  know  it  ain't  good.  •  •  • 
I  didn't  hear  any  noise  whatever."  The 
motorman  testifies:  ^'  I  got  up  to  900  or  260 
feet  —  something  like  that,  away  from  him 
when  I  started  to  ring  the  bell,**  and  that  at 
the  time  the  plaintiff  slanted  up  the  track 
he  was  ringing  the  bell.  **  I  rang  the  bell  — 
I  rang  about  300  feet.  All  the  while  I  was 
ringing  that  bell.  We  had  the  gong  that 
we  generally  have  on  a  trolley  car.'*  Mrs. 
Jann  testifies  that  ''the  bell  was  ringing 
before,  when  the  man  was  walking  along, 
but  whether  it  was  in  that  minute  I  don  t 
know;  the  bell  was  ringing  when  the  man 
was  walking;  when  the  motorman  see  the 
-other  man  walking,  he  rung  the  bell."  On 
rebuttal,  the  attention  of  the  plaintiff  was 
first  called  to  the  ringing  of  the  bell  by 
the  following  question:  "Q.  He  (the  mo- 
torman) testified  that  he  rang  thiat  gong, 
sounding  the  gong  clear  up  to  the  time 
he  came  up  to  you  and  that  you  turned 
around  and  looked  right  towanls  this  car 
just  before  it  hit.  Is  that  so?  A.  No, 
sir."  This  question  embodies  further  facts 
than  whether  the  bell  was  rung,  and  the 
answer  is  not  a  categorical  denial  of  the 
testimony  that  the  bell  was  rung.  In  any 
event,  it  is  entirely  negative  in  its  character 
and  raises  no  question  for  the  Jury  CVan 
Patten  v.  Schenectady  Street  R.  Co.,  80  Hun, 
404),  for  it  does  not  appear  that  the  plaintiff 
was  either  watching  or  listening  or  looking 
for  the  signal.  (See,  too,  De  Orato  v.  Erie 
R.  R.  Co.,  49  App.  Div.  29,  81.)  There  is  no 
evidence  that  tne  defendant  had  and  main- 
tained an  unnecessarily  wide  fender  on  the 
car.  The  only  testimony  touching  the  fen- 
der is  that  of  the  conductor,  on  cross- 
examination,  that  the  fender  was  "about 
three  foot  and  was  one  of  these  rope 
fenders,"  and  the  testimony  of  the  plaintiff 
that  the  fender  extends  *'  a  little  over  the 
track."  The  plaintiff,  while  walking  on 
Manhattan  avenue  Con  which  there  was  no 
sidewalk),  near  the  car  tracks,  came  to  a 
puddle  of  water  with  some  stepping  stones 
therein,  and  was  crossing  on  the  stepping 
stones  when  the  car  came  up  behind  him  and 


the  right-hand  side  of  the  fender  struck  his 
left  leg.  It  had  rained  the  night  before,  and 
the  puddle  was  ten  or  twelve  feet  long  and 
from  three  to  five  feet  wide,  extending  up  to 
the  track.  His  counsel  asked  him:  '*Why 
didn*t  vou  walk  around  on  the  right-band 
side  of  this  puddle  of  water?  A.  I  didn*t 
hear  no  car  behind  me.  There  was  a  path 
over  to  the  right  of  this  puddle  of  water,  but 
it  wasn't  even.    *    *    *    There  was  a  dump. 

*  *  *  I  am  sure  I  looked  more  than  once 
back.  •  •  •  I  can't  say  exactly  whether 
I  looked  back  within  five  or  six  minuies  at 
the  time  the  car  came  along."  The  motor- 
man  testifies:  "  He  took  a  sort  of  a  slant  up 
towards  my  track.**  Mrs.  Wood,  a  paisen- 
ger,  testifies:  '*  I  first  saw  this  old  gentle- 
man walking  along  the  road  on  the  foot  path. 
For  a  long  distance  I  saw  him  walking  tnere. 
I  saw  him  when  he  changed  his  course.  *  *  * 
He  started  to  cross  the  street  diagonally  from 
right  to  left.  *  *  *  The  man  was  walicing 
along  the  road  and  attempted  to  cross  the 
track  diagonally  from  i-ight  to  left,  as  near  as 
I  can  tell  about  eight  or  —  The  car,  when  he 
attempted  to  cross  was  about  eight  or  ten 
feet  or  more,  at  least  that  much  away  in  my 
Judgment.  •  *  *  And  that  was  the  time 
when  he  turned  and  started  to  cross  the 
track,  attempted  to  cross  diagonally  across 
the  track.  *  *  *  I  saw  the  car  when  it 
came  in  contact  with  the  man.  It  seemed  to 
be  about  the  right-hand  comer  of  the  tender^ 
at  the  front  of  the  fender.  •  •  •  He 
on  the  foot  path  when  he  started  to 

•  •  •  When  he  changed  his  course  •  •  ♦ 
he  walked  diagonally;  «  «  *  almost  a 
direct  angle."  The  witness  Jann  gave  sub- 
stantially the  same  testimony,  adding  that 
"  he  didn't  make  many  steps  to  the  car  in, 
because,  if  he  had  made  many  steps,  he  would 
have  come  over.**  Tlie  plaintiff  himself,  on 
cross-examination,  was  interrelated  on  this 
subject  and  fenced  with  counsel.  **Q.  Did 
you  make  any  effort  to  get  over  across  the 
street  before  you  were  struck  with  this  carf 
A.  How  the  deuce  could  I  when  I  didn't  hear 
the  car  striking  me?  How  could  I  make  any 
effort?  Q.  At  the  time  you  were  strudc 
with  the  car,  did  you  start  to  cross  over  od 
the  other  side  of  the  street?  A.  I  always 
wait  until  the  car  passes  by.  Q.  Did  you  at 
any  time  start  to  cross  over  to  get  on  the 
other  side  or  to  get  over  on  the  other 
side  of  the  track  on  Metropolitan  ave- 
nue ?  A.  I  may  have  tried  that,  bat 
when  I  saw  that  it  wouldn*t  help  I  stayed 
back.    Q.  You  may  have  tried  to  get  across, 

and  when  you  saw  you  couIdnH .    A. 

Well,  then,  I  stayed  back.  *  *  *  Q.  And 
how  wide  —  what  space  was  there  between 
the  right-hand  rail  nay  track  and  the  puddle 
of  water,  how  much  space  was  there?  A. 
The  water  went  up  to  the  track.**    I  cannot 

ut  my  finger  upon  any  negUgenoe  of  the  do- 
endant.  I  think  that  the  motorman  was 
not  bound  to  foresee  that  this  wayfarer  who 
had  been  walking  in  the  street,  without  a 
sidewalk,  parallel  with  the  cracks,  would 
suddenly  defiect  his  course  and  step  to  the 
left  in  the  puddle  and  onto  the  railroad  track 
especially  as  there  was  a  path,  though  an 
uneven  one,  at  his  right  hand.  The  evidence 
is  clearly  preponderant  that  the  motorman 
rang  the  bell  and  proceeded  slowly,  and 
stopped  after  the  plaintiff  was  hit  ny  the 
fender  within  a  very  few  feet.  Unless  the 
motorman  was  bound  to  bring  the  car  to  a 
standstill  when  he  saw  the  plaintiff,  or  at 
some  time  as  he  approached  nim  and  before 
the  plaintiff  even  sought  to  turn  into  the 
track,  I  see  no  fault  to  be  attributed  to  hia 
conduct.  The  car  could  not  turn  out  of  the 
tracks.    And  the  rule  did  not  require  the 
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motomian  to  employ  every  possible  precau- 
tion, but  only  such  precaution  as  a  reason- 
able man  would  exercise.    (Schmidt  v.  Stein- 
way  a  Hnntera  Point  R.  Co.,  188  N.  Y.  666, 
568.)    The  danger  of  collision  could  not  have 
been  apparent  until  the  instant  when  the 
plainti/i  changed  his  course,  and  then  the  car 
was  only  eight  or  ten  feet  away.    Until  that 
time  then  he  was  not  called  upon  to  bring  his 
car  to  a  standstill.    C^tabenau  v.  Atlantic 
Ave.  R.  R.  Co.,  156  N.  Y.  511,  614;  Fenton  v. 
Second  Avenue  R.  R.  Co.,  136  id.  625.)    The 
motorman  was  not  bound  to  assume  that  the 
plaintiff  would  recklessly  or  heedlessly  walk 
into  danger.    (Hickman  v.  Nassau  Electric 
R.  R.  Co.,  86  App.  Div.  876,  citinsChrystal  v. 
Troy  dt  Boston  R.  R.  Co.,  105  N.  Y.  164.)    On 
the  other  hand,  the  plaintiff  failed  to  show 
reasonable  care  on  his  part.    He  did  say  that 
he  "  looked  back  several  times.^ '  He  also  says 
that  he  didn't  hear  any  car.    But  the  record 
of  his  cross-examination   reads:  *'0.  Didn't 
you  know  that  as  you  walked  along  tne  track 
there,  there  was  apt  to  be  a  car  come  up 
from  behind  any  time?    A.  I  wasn't  think- 
ing of  that.''    On  redirect  examination  he 
was  asked:  '*  Q.  About  how  many  times  did 
you  look  back  ?    A.  Oh,  may  be  I  looked  back 
a  dozen;  maybe  more;  maybe  less;  I  don't 
know."  On  recroHS  examination,  he  said:  "I 
can'tsayexactly  about  this  looking.    •    •    * 
Every  time  when  I  am  out  I  look  around. 
•    •    *    Why,  even  if  I  walk  on  the  sidewalk 
and  not  on  the  railroad  track,  and  I  hear 
flomething  behind  me,  I  look  around  and  see 
what  is  behind  me.    •    •    •    Q   You  didn't 
make  any  particular  note  of  this  day  or  any 
other  day?    A.  Why,  I  couldn't,  nor  no  other 
living  man,  I  think."    The  plaintiff  also  tes- 
tifies: '*  My  hearing  isn't  as  good  as  when  I 
was  young.    I  know  it  ain't  good."    But  we 
said  in  Hickman  v.  Nassau  Electric  R.  R. 
Co.  (supra},  per  W^oodward,  J.,  "And  the 
fact,  if  it  was  a  fact,  that  she  (the  plaintiff )  was 
somewhat  hard  of  hearing  only   increased 
her  obligation  to  make  such  use  of  her  eves 
as  was  intended  to  avoid  danger."    I  think 
that  the  plaintiff  fell  short  of  the  reasonable 
care  and  caution  due  from  him  under  the 
circumstances.    (McClain  v.  Brooklyn  City 
R.  R.  Co.,  116  N.  Y.  459,  465;  Jager  v.  Coney 
Island  dt  Brooklyn  R.  R.  Co.,  84  Hun,  807: 
Doyle  v.  A^fx^ny  Railway,  6  App.  Div.  601.) 
For  these  reasons  I   am  of   opinion  that 
we  are  justified  in  reversing  this  judgment, 
as  the  verdict  was  flagrantly  against  the 
weight  of   evidence.    (Colvin  v.  Brooklyn 
Heights  R.  R.  Co.,  82  App.  Div.  76.)    All  con- 
curred, except  Sewell,  J.,  taking  no  part. 
Henry  Ludwig,  Appellant,  v.  Mary  Ingelfinger. 
Respondent.— Judgment   of  the  Municipal 
Court  reversed  and  new  trial  ordered,  costs 
to  abide  the  event.— Appeal  by  the  plaintiff 
from  a  judgment  of  the  Municipal  Court  in 
favor  of  the  defendant. — 
Per  Curiau  :    The  plaintiff  sues  to  recover 
a  loan  of  fifty  dollars.    The  receipt  of  fifty 
dollars  is  admitted,  but  the  contention  of  the 
defendant  is  that  it  must  be  credited  upon 
her  counterclaim  of  one  hundred  and  twenty- 
five  dollars  against  the  plaintiff  for  defend- 
ant's services  as  a  domestic  servant.    The 
Municipal  Court  gave  judgment  for  seventy- 
five  dollars  for  the  defendant  upon  the 
oounterclaim.    We  think  that  the  judgment 
must  be  reversed.    There  was  no  evidence 
of  the  value  of  the  defendant's  services.    It 
seems  hardly  credible  that  the  defendant 
would   work   for  years  without  pay.    The 

?>laintiff  testifies  that  he  had  paid  the  de- 
endant  for  all  that  she  ever  did  in  his  service. 
The  sister  of  the  plaintiff  and  another  wit- 
ness testify  that  the  defendant  admitted  the 
indebtedness    in   question.     Judgment   re- 


versed and  new  trial  ordered,  with  costs  to 
abide  the  event.    All  concurred. 
In    the  Matter  of  the  Application    of  John 
Wilson  Hart  for  Admission  to  Practice  in 
Courts  of  Rt'cord  in  the  State  of  New  York. 

—  Motion  granted. 

In  the  Matter  of  the  Application  of  Robert  H. 
Woody  for  Admission  to  Practice  in  Courts 
of  Record  in  the  State  of  New  York.— Motion 
granted. 

In  the  Matter  of  the  Application  of  St.  Charles 
B.  Gwynn  for  Admission  to  Practice  in  Courts 
of  Record  in  the  State  of  New  York.—  Motion 
granted. 

In  the  Matter  of  the  Application  of  Oscar 
A.  Campbell  for  Admission  to  Practice  in 
Courts  of  Record  in  the  State  of  New  York. 

—  Motion  granted. 

Homestead  Co-operative  Building  and  Loan  As- 
sociation, Appellant,  v.  William  H.  Arnold, 
Respondent.— The  case  is  without  proof 
connecting  the  plaintiff  with  the  subject- 
matter  of  the  action,  either  as  the  owner  of 
the  rented  premises  or  as  being  entitled  in 
any  other  way  to  the  rents  and  profits.  The 
judgment  dismissing  the  complaint  must, 
therefore,  be  affirmed,  with  costs.  No  opin- 
ion.   All  concurred. 

Max  Cooper,  Respondent,  v.  Henry  H.  Jack- 
son et  al..  Appellants.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.    All  concurred. 

John  M.  Kerrigan,  Respondent,  v.  Frederick 
W.  Fielding  and  Others,  Appellants.—  Order 
affirmed,  without  costs.  No  opinion.  All 
concurred,  except  Sewell,  J.,  taking  no  part. 

Sarah  Wisner  Winthrop  Smith,  Respondent, 
V.  Harriet  Louisa  Houghton,  Individually 
and  as  Ancillary  Administratrix,  etc.,  of 
Cornelia  B.  Maynard.  Deceased,  Appellant, 
Impleaded  with  Charles  Henry  Belknap  and 
Others.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Americ&n  Soda  Fountain  Company  of  New 
Jersey,  Doing  Business  as  A.  D.  Puffer  & 
Sons,  Appellant,  v.  William  V.  MoUoy,  as 
Sheriff  oiT  Westchester  County,  N.  Y.,  Re- 
spondent.— Judgment  of  the  Countv  Court 
of  Westchester  county  affirmed,  with  costs. 
No  opinion.    All  concurred. 

David  Strosinsky,  an  Infant,  by  Oscar  Strosin- 
sky,  his  Ouardian  ad  Litem,  Respondent,  v. 
The  George  Bechtel  Brewing  Company,  itp- 
pellant.  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 

Joseph  P.  Stanton,  Respondent,  v.  The  Yonk- 
ers  Railroad  Company,  Appellant.— Judg- 
ment and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Goodrich,  P.  J.,  not 
sitting. 

JohannTs  Brown,  Appellant,  v.  Gustav  F.  Taus- 
sig, Respondent.— Order  setting  aside  ver- 
dict unanimously  affirmed,  with  costs.  No 
opinion. 

John  J.  Powell,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,-  Appellant.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

Frederick  Leuchter,  Apjjellant,  v.  The  Western 
Union  Telegraph  Company  and  Others,  Re- 
spondents. -Judgment  affirmed,  with  costs. 
No  opinion.  All  concurred,  except  Hlrsch- 
bere,  J.,  taking  no  part. 

Rudolph  Townsend  and  Another,  Respond- 
ents, V.  Edward  S.  Stokes,  Appellant.—  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.    No  opinion.    All  concurred. 

John  B.  Giles,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
ment of  the  Municipal  Court  unanimously 
affirmed,  with  costs.    No  opinion. 

Frank  Schneider  and  Casper  Reimers,  Re- 
spondents, V.   The  Staten  Island  Electric 
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liallroad  Company,  Appellant.— Jud^ouent 
of  the  Municipal  Court  unanimously  af- 
firmed, with  eo8t9.    No  opinion. 

Edmund  ^V.  Morrow,  Respondent,  ▼.  George 
F.  Tillingfiast  etal..  Appellants.— Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 
No  opinion.    AH  concurred. 

Annie  Stanley.  R<«!pondent,  v.  The  Westches- 
ter Electric  Railway  Company,  Appellant.  - 
Judgment  and  order  unanimously  affirmed, 
withcoHts.  Order  denying  motion  for  new 
trial  on  ground  (f  newly-discovered  eTidenoe 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Patrick  Regan,  Appellant,  v.  Andrew  J.  Robin- 
son and  Edward  H.  Wallace,  Composing  the 
Firm  of  Robinson  &  Wallace,  Respondents. 
—  Judgment  and  order  unanimously  af- 
firmed, with  costa    No  opinion. 

Lemuel  N.  Martin,  Respondent,  v.  Henry  P. 
Deforest,  Appellant.—  Judgment  of  the  Mu- 
nicipal Court  unanimously  affirmed,  with 
costs.    No  opinion. 

Mav  Bailey,  Respondent,  y.  The  City  of  New 
York,  Appellant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No 
opinion. 

Wilson  R.  Yard,  Respondent,  v.  Annie  M.  Yard. 
Appellant. —  Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

George  C.  Hudson,  Respondent,  v.  Erie  Rail- 
road Company,  Appellant.— Appeal  trans- 
ferred to  the  first  department. 

Sarah  A.  Bmith,  Respondent,  v.  The  Brooklvn 
Heights  Railroad  Company  and  Samuel  W. 
Cornell.  Appellants.— Judgment  and  order 
unanimously  affirmed,  with  costs.  Sewell, 
J.,  not  sitting.    No  opinion. 

Alice  Clark,  as  Administratrix,  etc.,  of  Owen 
Clark,  Deceased,  Respondent,  v.  The  Pruden- 
tial Insurance  Company  of  America,  Appel- 
lant.—Judgment  of  the  County  Court  of 
Westchester  county  affirmed,  with  costa. 
No  opinion.  All  concurred,  except  Sewell, 
J.,  taking  no  part. 

Henry  E.  McMaliou,  Appellant,  ▼.  James 
McMahonand  Others.  Respondents.— Judg- 
ment affirmed,  with  costs.  No  opinion.  All 
concurred,  except  Goodrich,  P.  J.,  absent. 

John  Dahnlos,  Respondent,  v.  Albert  Smith, 
Appellant.— Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

William  J    Cniikshank,  Respondent,  v.  Press 
'Publishing  Companv,  Appellant  — Order  af- 
firmed, with  ten  dollars  costs  and  disbm'se- 
ments.    No  opinion.    All  concurred. 

Martha  D.  Lowe,  Respondent,  v.  Press  Pub- 
lishing Company,  Appellant.  —  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

Louisa  Bormann,  as  Administratrix,  etc.,  of 
Leonard  Bormann,  Deceased,  Respondent, 
V.  New  York  and  North  Shore  Railway  Com- 
pany, Appellant. —Judgment  and  order 
unanimously  affirmed,  with  costs.  No 
opiniou. 

Tlie  City  of  New  York,  Respondent,  v.  Joseph 
Strauss  and  Others.  Appellants.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

The  Vill^e  of  College  Point,  Respondent,  v. 
Anton  Rausch  and  Others.  Appellants.—  Or- 
der affirmed,  with  ten  doilara  costs  and  dis- 
bursements.   No  opinion.    All  concurred. 

The  Tuxedo  Park  Association,  Respondent,  v. 
The  Sterling  Iron  and  Railway  Company. 
Appellant.— Appeal  transferred  to  the  first 
department. 

Loui.se  Osterhaus,  Appellant,  v.  Isidor  Straus 
and  Nathan  Straus.  Re8ix)ndeuts.— Judg- 
ment afflrme<l,  with  costs.  Nc;  opinion.  All 
concurred,  except  Woodward,  J  ,  dissenting. 

Stephen  M.  Hoye.  Resi)«'ndent,  v.  Mary  Flynn 
and   Others,  *  as   Executors,   etc.,  of  John  | 


Flynn,  Deceased,  Appellants.—  Judgment 
and  order  affirmed,  with  coats.  No  opin- 
ion.   All  concurred. 

Charles  Weber,  Respondent,  v.  Town  of  Pel- 
ham,  Appellant.— Motion  granted  and  or- 
der signed. 

August  Reiss.  Respondent,  v.  Town  of  Pel- 
ham,  Appellant.— Motion  granted  and  order 
signed. 

Anna  Barbara  Mais,  as  Administratrix,  etc.,  of 
Joseph  Henry  Mais,  Deceased,  Appellant,  v. 
Henry  Rub  and  Katharine  Rub,  Respond- 
ents.-Judgment  and  order  affirmed,  with 
costs.    No  opinion.    AH  concurred. 

Alfred  G.  Clark,  by  his  Guardian  ad  Litem. 
James  O.  Clark,  Respondent,  v.  The  Brook- 
lyn Heights  Railroad  Company.  Appellant. 
—Judgment  and  order  unanimously  af- 
firmed, ^  ith  costs.    No  opinion. 

George  Bishof,  Respondent,  y.  Thomas  B. 
Leahy.  Appellant,  Impleaded  with  John  Bar- 
rel.-Judgment  and  order  unanimouslj  af- 
firmed, with  costs,  on  reargument.  No 
opinion. 

Ellen  Bell,  as  Administratrix  of  the  Estate  of 
John  Bell,  Deceased,  Appellant,  ▼.  Consoli- 
dated Gas,  Ellectric  Lignt,  Heat  and  Power 
Company,  Respondent.—  Appeal  transferred 
to  the  first  department. 

Conrad  MuUer,  Respondent,  ▼.  Charles  G. 
Peterson,  Appellant.— Motion  for  reareu- 
ment  denied.  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  granted. 

Catharine  Loretta  Freeman,  Respoodatt,  t. 
Elizabeth  G.  Aheam  et  al..  Appellants.- 
Parties  directed  to  appear  in  tne  justices* 
room  before  Mr.  Justice  Sewell  on  Monday 
morning,  March  eighteenth,  at  ten  o'clock, 
to  settle  case  on  appeal. 

Charlotte  Berckmeier,  Respondent,  ▼.  John 
Bauer.  Appellant.— Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costSw  No 
opinion.    All  concurred. 

Jesse  M.  Schuckroan,  Respondent,  ▼.  The  Fwt 
Chester  Bolt  and  Nut  Company,  Appellant. 
—  Judgment  and  order  affirmed,  witn  costs. 
No  opinion.    All  concurred. 

Fanny  Davidson.  Respondent,  v.  John  N. 
Bose,  Appellant.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opin- 
ion.   All  concurred. 

Gkispero  Vacaro,  Respondent,  v.  Metropolitan 
Street  Railway  Companv,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion.    All  concurred. 

Alexander  MacDonald,  Respondent,  v.  Bear 
Lithia  Spring  Company,  Appellant.— Judg- 
ment of  the  Municipal  Court  reversed  ami 
new  trial  ordered,  costs  to  abide  the  event, 
on  reargument. 

Prudence  Dowling,  Appellant,  v.  Nassau  Elec- 
tric Railroad  Company,  Respondent.— Order 
modified  by  providing  that  as  a  condition  of 
granting  the  order  the  respondent  pay  ti> 
uie  appellant  the  trial  fee  ana  disbursements 
of  the  trial,  and  by  further  providing  that  a 
new  trial  be  granted,  costs  to  abide  the 
event.  No  costs  of  this  appecd  to  either 
party.    All  concurred. 

J.  R.  Alsing  Company,  Appellant,  v.  New 
England  Quartz  and  Spar  Company,  Re- 
spondent.—  Appeal  transferred  to  the  first 
department. 

John  E.  Reilly,  Respondent,  v.  Mary  Hillen, 
Appellant.— Judgment  of  the  Munidnsl 
Court  unanimously  affirmed,  with  costs.  No 
opinion. 

Margaret  Angevine.  Respondent,  v.  Max 
Fleischmann  and  Patrick  J.  Ring,  Appel- 
lants.— Judgment  and  order  affirmed,  with, 
costs.    No  opinion.    All  concurred. 

In  the  Matter  of  the  Application  of  Aarcm  P. 
Jetniore  for  Admission  to  the  Bar.— Applies- 
tiou  granted. 
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Annie  Stanley,  Respondent,  v.  The  Westches- 
ter Electric  Railway  Company,  Appellant.— 
Motion  granted  and  order  signed. 

Barbara  Gallagher,  Respondent,  v.  Siegfried 
Berwin,  Appellant.— Final  order  of  the  Mu- 
nicipal Court  affirmed,  without  costs.  No 
opinion.  All  concurred,  except  Hlrscbberg, 
J.,  absent. 

.Christian  D.  Berensee,  Respondent,  v.  Joseph 
L.  Weinberg,  Appellant.  —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  All 
concurred. 

3Ielissa  H.  Jones,  Respondent,  v.  The  Brook- 
lyn, Queens  County  and  Suburban  Railroad 
Company,  Appellant.— Judgment  and  order 
affirmed,  witn  costs.  No  opinion.  All  con- 
curred, except  Goodrich,  P.  J.,  and  Jenks, 
J.,  dissenting. 

Hary  Rankin,  Respondent,  v.  The  Westchester 
Electric  Railway  Company,  Appellant.  — 
Order  grant  mg  new  trial  afflrmea.  without 
costs.  No  opmion.  All  concurred,  except 
Hirschberg  and  Jenks,  JJ.,  dissenting 

Hay  C.  Louise  Colwell,  Respondent,  v.  The 
Chapter  General  of  America,  Knights  of  St. 
John  and  Malta,  Appellant.—  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  All 
concurred,  except  Hirschbei'g,  J.,  absent. 

IVilliam  W.  Whyard,  Respondent,  v.  Henry 
Raisch,  Appellant.— Order  affirmed  on  argu- 
ment, witn  ten  dollars  costs  and  disburse- 
ments. 

Robert  Hayes,  as  Administrator,  etc.,  of  John 
Hayes,  Deceased,  Appellant,  v.  William 
£.  Johnson,  Respondent,  Impleaded  with 
Another.  —  Order  afffrmed  on  argument,  with 
ten  dollars  costs  and  disbui-sements. 

John  H.  Stoutenburgh,  as  Trustee,  etc.,  of 
Samuel  Browning,  Deceased,  Plaintiff,  v. 
Charles  G.  Davison  and  Others,  Defendants; 
Joseph  H.  Mathews,  a  Party  in  Interest,  Ap- 
pellant.—Orders  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

John  J.  Murray,  Respondent,  v.  Frank  Pelcy- 
ger.   Appellant.— Order  reversed   on  argu- 


ment, with  ten  dollars  costs  and  disburse- 
ments. (See  WilMn  v.  American  Steel  db 
Copper  Plate  Co.^  66  App.  Div.  527.) 

Ella  V.  Houghton,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.—  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

Halbert  Houghton,  Respondent,  v.  Metropoli- 
tan Street  Railway  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Adelaide  Mills,  as  Substituted 
Trustee,  etc.,  of  Richard  Cromwell,  Deceased. 

—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
the  Town  of  North  Salem,  Respondent,  v. 
The  City  of  New  York,  Appellant.— Order 
afflrmea,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

The  People  of  the  State  of  New  York  upon  the 
Relation  of  A.  H.  Goetting,  as  Commissioner, 
etc.,  upon  the  Complaint  of  Nora  Fackle- 
man.  Respondent,  v.  William  Alwang,  Ap- 
pellant.—  Motion  for  rearjcument  granted. 

In  the  Matter  of  the  Application  of  Emily  M. 
Laing  for  the  Appointment  of  a  Trustee 
under  the  Will  of  James  Ferris,  Deceased.— 
Motion  denied,  without  costs. 

Frederick  Leuchter,  Appellant,  y.  The  Western 
Union  Telegraph  Company  and  Others,  Re- 
spondents.- Order  resettled. 

Joseph  F.  Sinnott,  as  Sole  Surviving  Plaintiff, 
Appellant,  v.  Mary  Crocheron  and  Margaret 
Crocheron,  as  Sole  Surviving  Defendants,  Re- 
spondents. —  Motion  for  reargument  granted, 

John  J.  Devitt,  Respondent,  v.  Providence 
Washington  Insurance  Company.  Appellant. 

—  Api)eal  transferred  to  thenrst  department. 
Margaret    Callaghan,    Respondent,   v.   Lena 

Bloch  and  Another,  Appellants.— Order  of 
the  County  Court  of  Queens  county  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.    All  concurred. 
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Samuel  B.  Greene,  Appellant,  v.  Jennie  L. 
Greene,  Respondent.— Order  modlfiMl  by 
reducing  the  allowance  from  thirty  dollars 
to  ten  dollars  per  week,  and  as  so  mod- 
ifled,  affirmed.—  Order  to  be  settled  before 
Chase,  J.  Appeal  by  the  plaintiff  from  an 
order  of  the  Orange  Special  Term  requir- 
ing him  to  pay  thirty  dollars  per  week  ali- 
mony to  the  defendant.— 
Pbb  Curiam:  The  reference  in  Merritt  v. 
Merritt  (99  N.  Y.  643>  to  CoUins  ▼.  CoUins 
<80  id.  1)  deprives  the  latter  case  of  much 
of  the  force  that  the  appellant^s  counsel 
would  a8crlt>e  to  it.  Under  the  prior  case 
we  must  assume  that  although  the  wife 
has  some  means  of  her  own,  yet  if  it  is 
inadequate  to  furnish  her  the  support  which 
she  needs,  that  fact  will  not  deprive  the 
court,  in  the  exercise  of  its  discretion,  from 
awarding  her  further  needed  assistance  in 
the  form  of  alimony  pendente  lite.  It  Is, 
however,  a  fact  which  must  be  considered 
not  only  as  to  whether  any  should  be  given, 
but  also  as  to  the  amount  that  shall  be 
awarded  her.  The  defendant  owns  in  her  own 
right  the  old  homestead  in  the  village  where 
she  and  her  husband  had  lived  since  their 
marriage.  In  May,  1896,  the  husband  ceased 
to  live  there  because,  as  he  claims,  he  dis- 
<sovered  the  adulterous  intercourse  existing 
between  defendant  and  the  co-defendant, 
and  was  powerless  to  prevent  it.     In  the 


following  October  the  defendant  herself 
leaving  ner  parents  living  there,  moved  to 
Brooklyn,  wnere  it  would  seem  she  j»till 
resiles,  and  it  is  in  that  city  that  the  weekly 
allowance  to  her  is  claimed  to  be  needed. 
From  the  record  before  us  we  are  satisfied 
that  the  defendant  could  have  remained  in 
her  own  home  with  her  parents,  and  with 
some  exercise  of  economy  could  live  com- 
fortably upon  her  own  annual  income  until 
the  final  Judgment  in  this  action  should  de- 
termine what  her  claim  upon  the  plaintiff 
ought  of  right  to  be.  And  we  are  all  of  the 
opinion  that  the  court  at  Special  Term  has  not 

given  sufficient  consideration  to  that  fact  in 
Xing  the  amount  which  by  the  order  ap- 
peal^ from  it  has  awarded  to  her.  We  do 
not  hold  that  because  of  that  fact  the  court 
was  without  authority  to  award  her  any 
amount,  but  we  do  think  that  the  amount 
awarded  was  much  larger  than,  under  the 
circumstances  of  this  case,  the  defendant 
was  entitled  to.  An  award  of  ten  dollars  per 
week  would  abundantly  supplement  her  own 
income  and  secure  to  ner  such  support,  and 
to  the  end  that  no  mistake  be  made  In  that 
regard,  instead  of  reversing  the  order,  we 
modify  it  by  reducing  the  amount  to  ten 
dollars  instead  of  thirty  dollars  per  week,  and 
as  so  modified  it  is  affirmed.  All  concurred. 
Antoine  J.  Campbell,  Appellant,  v.  S.  Fred 
Cayey,  Respondent.— Judgment  and  order 
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reversed  and  new  trial  fl^ranted.  costs  to  ap- 
pellant to  abide  event. — Appeal  from  a  J  uds^- 
ment  of  the  County  Court  of  Franklin 
county,  rendered  on  appeal  from  tbe  Jus- 
tice's Court  for  a  new  trial.— 
Pkr  CraiAM:  Tbe  errors  committed  by  the 
county  judge  on  tbe  trial  require  a  reversal 
of  this  Judgment.  Amonir  such  errors  are 
the  following:  The  third  alleged  cause  of  ac- 
tion set  forth  in  the  complaint,  for  services 
in  buying  and  shipping  potatoes  for  defend- 
ant and  furnishing  bags  in  which  to  ship 
them,  seems  to  have  been  wholly  excluded 
by  the  county  Judge  by  the  exclusion  of  tes- 
timony offered  by  the  plaintiff  to  sustain  it. 
After  proving  the  services  and  a  promise  to 
pay  by  the  defendant,  the  plaintiff's  attor- 
ney, to  determine  the  value  of  such  services, 
aslced:  "  What  was  it  worth?''  The  counsel 
for  defendant  objected  on  the  ground  that 
the  services  were  rendered  in  pursuance  of 
a  written  agreement,  etc.,  and  the  objection 
was  Eustained.  As  there  was  no  written 
agreement,  and  none  had  been  shown  to  be 
or  to  have  ever  been  In  existence,  the  ruling 
was  manifestly  erroneous.  Again,  the  wit- 
ness (plaintiff)  was  asked:  **How  much 
were  your  services  worth  in  purchasing 
those  potatoes?  [Oblectlon  on  the  same 
grounds.  Sustained],'  Ms  the  record  as  it 
comes  to  us.  This  error  was  not  subse- 
quently cured  bv  any  proof  of  the  value  of 
such  services.  After  proof  was  elven  estab- 
lishing that  plaintiff  furnished  nags  as  al- 
leged, these  questions  were  asked  and  dis- 
posed of  by  the  court  in  tbe  following 
manner:  "  Q.  Are  you  acquainted  with  the 
value  of  baf^?  [Defendant  objects  as  be- 
fore, and  no  foundation  laid  for  the  question. 
Objection  sustained.]  *  *  *  Q.  Were 
those  bags  that  you  sent  the  potatoes  in 
Tours,  or  did  you  furnish  them?  [Same  ob- 
jection by  defendant.  Sustained.]  Q.  How 
much,  in  vour  opinion,  were  the  bags  worth? 
[Same  oojection,  same  ruling.]  Q.  How 
many  bags  did  you  send?  [Same  objection 
bv  defendant,  same  ruling.]  "  These  rulings 
of  the  county  Judge  were  clearly  erroneous, 
and  the  effect  was  to  exclude  considera- 
tion by  the  Jury  of  plaintiff's  alleged  third 
cause  of  action.  The  defendant  was  per- 
mitted to  establish  by  proof  the  state 
of  the  accounts  between  defendant  and 
one  Huckle,  the  drawer  of  the  $100  order 
sued  for.  The  county  Judge  in  his  charge  at 
some  length  dwelt  upon  the  account  between 
these  parties  (Huckle  and  defendant)  and 
that  the  evidence  before  the  Jury  warranted 
the  belief  that  Huckle  was  owing  defendant 
at  the  time  some  hundreds  of  dollars,  and 
charged  that  they  might  take  that  into  con- 
sideration on  the  probabilities  of  defendant 
having  accepted  the  order.  If  this  sort  of 
testimony  was  for  any  purpose  admissible 
the  fact  of  indebtedness  should  have  been 
established  by  competent  proof.  The  case 
does  not  show  much  proof,  if  any,  that  was 
competent  on  this  subject.  The  evidence, 
such  as  it  was,  was  conflicting.    Then  this 

?luestion  was  asked  by  counsel  for  the  de- 
endant  of  the  defendant  as  a  witness :  Q. 
*'Did  you  upon  the  6th  day  of  February, 
1890,  owe  Mr.  Huckle  anything  upon  that 
contract,  or  for  any  cause  ? "  This  was  ob- 
jected to  by  plaintiff  on  several  grounds, 
among  them,  that  it  called  for  a  conclusion, 
was  immaterial  and  incompetent,  and  plain- 
tiff was  not  bound  by  the  condition  of  the 
accounts.  The  objection  was  overruled  and 
plaintiff  had  an  exception.  **  A.  No,  I  didn't 
owe  him  anything.  I  didn't  owe  him  any- 
thing at  any  time  while  he  was  working  on 
that  contract."  Though  the  proof  disclosed 
that  this  witness  knew  nothing  accurately  as 


to  the  state  of  the  accounts,  yet  several 
other  questions  of  the  same  nature  were 
permitted  to  be  asked  by  defendant  of  this 
witness  and  to  be  answered  over  plaintLff^s- 
objections.  This  cannot  be  regarded  as  com- 
petent proof  of  a  material  fact  which  a  Jujy 
must  take  account  of  as  the  court  enjomed. 
Among  the  things  the  court  said  to  the  junr 
ou  this  subject  is  the  following:  '^All  busi- 
ness men  know  that  it  is  not  reasonable  for 
a  person  who  was  a  creditor  of  another  to 
increase  his  debt  by  voluntary  obligating 
himself  to  pay  additional  indebtedness  c^ 
his  debtor.  That  is  not  reasonable.  *  •  • 
There  are  contradictions  upon  both  sides; 

f^ive  them  the  value  belonging  to  them.  Don't 
ose  sight  of  the  fact  that  you  should  take 
into  consideration  the  ordinary  business  ele- 
ments that  enter  into  transactions  betweoi 
businessmen."    A  fact  to  which  the  atten- 
tion of  a  Jury  is  directed  as  one  of  such 
great  wei^nt  as  to  properly  influence  their 
decision,  is  of  sufficient  Importance  to  de- 
mand some  competent  evidence  to  support 
it.    It  is  not  necessary  to  examine  the  other 
exception  to  rulings  to  which  our  attention 
has  been  called  since  those  already  referred 
to  require  a  reversal  of  the  Judgment.   Judg- 
ment reversed,  with  costs,  and  a  new  trial 
gran  ted  i  ii  the  County  C;k>urt.    All  concun  ed» 
Parker,  P.  J.,  and  Smith,  J.,  in  result. 
Charlotte  A.  Allerton,  Appellant,  v.  Edgar  W. 
Steele,    Respondent—  Judgment    reversed 
and  new  trial  granted,  with  costs  to  Appel- 
lant to  abide  event.—  Appeal  by  the  plamtiff 
from  a  judgment  dismissing  the  complaint, 
with  costs.    The  action  is  ejectment. — 
Parxsr,  p.  J.:  So  far  as  the  parcel  tn  dis- 
pute, which  lies  south  of  parcel  D,  is  con- 
cerned, it  must  be  conceded,  I  thinic^  that  if 
F.  P.  Allen  in  1883  entered  into  the  posses- 
sion thereof  with  the  intention  of  msiking  it 
his  own,  and  If  E.  P.  Francis,  the  previous 
owner,  at  whose  direction  he  then  entered, 
knew  that  he  so  intended,  and  himself  in- 
tended that  Allen  should  thereafter  so  hold 
and  own  i> ,  such  an  entry  was  sufficient  to 
initiate  an  adverse  user;  and  if  thereafter 
up  to  Uie  present  time,  Allen  and  his  grantes 
have  used  and  occupied  such  strip  of  land, 
inclosed  it   with  a  fence,  put  a  buUdinjir 
thereon,  and  in  all  respects  treated  it  astlmir 
own.  such  user  has  been  adverse  to  Francis 
and  his  successors,  and  the  defendant  herein 
has  acquired  the  title  thereto  by  advene 
user.    CLetcis  v.  A'eir  Torkdt  Harlem  R,  R, 
Co.,  l&i  N.  Y.  280.)    The  fact  that  Allen  may 
not  have  asserted  in   public,  in  so  many 
words,  his  claim  of  ownership,  does  not  neces- 
sarUy  preclude  him  f rom  clalniing  advene 
possession.    ^* '  The  character  of  adverse  pos- 
session is  given  not  by  proving  notice  toper- 
sons  interested,  but  by  the  nature  of  the  sets 
done  by  the  party.' "    (Buffalo  Creek  R  R. 
Co.  V.  Collins,  41  App.  Div.  8,  H.)    The  on- 
disputed  testimony  of  Allen  shows  that  soch 
was  the  nature  of  his  entrv  and  holding. 
At  Francis'  request  he  abandoned  the  dsim 
that  his  *' gore"  extended  south  across  tbe 
ditch  Francis  was  then  building,  and  allowed 
fYancis  to  place  the  fence  across  that  gore 
so  far  north  of  the  ditch  as  would  permit  tbe 
driving  a  team  between  it  and  the  ditch.   In 
response  to  that  abandonment  of  claim  on 
his  part,  Francis  told  Allen  to  fence  in  the 
strip  in  question.    This  was  done  by  Allen's 
extending  in  a  straight  line  easterly  the 
fence  so  located  by  Francis  across  the  gore, 
until  it  intersected  the  east  line  of  parod  I> 
extended  south,  thus  making  the  south  line 
of  the  gore  and  parcel  D,  which  were  then 
both  owned  by  Allen,  a  straight  line.    From 
that  time  Francis  and  his  successors  have 
claimed  and  occupied  the  land  then  oppro^ 
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priated  bjr  him,  and  Allen  has  oooupled  the 
strip  which  Francis  told  him  to  take.  There 
Is  no  sugirestion  in  that  arrangement  that 
each  should  hold  only  so  long  as  the  other 
consented  thereto:  nothing  to  indicate  that 
Allen  was  a  mere  licensee  of  the  strip  which 
he  took.  Francis  got  what  he  asked  from 
Allen,  and  in  consideration  thereof  gave 
to  Allen  the  strip  in  question.  Undoubt- 
edlv  both  understood  that  what  each  then 
took  he  was  thereafter  to  own  in  his  own 
right,  and  hence  each  then  started  upon 
a  term  of  adverse  holding  which  has  now 
ripened  into  a  title.  It  may  be  that  the 
south  line  of  parcel  D  was  never  a  disputed 
line  between  Allen  and  Francis,  and  that  the 
rule  regulating  the  practical  location  of 
boundary  lines  is  not  applicable  to  it,  but 
the  case  shows  a  clear  title  by  adverse  user 
in  the  defendant,  and  the  dismissal  of  the 
complaint  as  to  that  parcel  was  correct.  As 
to  the  small  parcel,  eight  feet  by  nine  feet, 
upon  which  the  comer  of  the  defendant's 
barn  is  placed,  a  different  case  is  presented. 
Allen  built  that  bam  in  1870.  Conoededly 
that  parcel  then  belonged  to  the  heirs  at  law 
of  Francis,  and  Allen  obtained  permission 
from  them  to  set  the  corner  of  his  bam  over 
upon  it.  There  is  no  pretense  that  any  pur- 
chase was  then  made  oy  him,  nor  any  agree- 
ment on  their  part  to  ever  convey  it  to  him. 
Indeed,  nothing  whatever  was  given  by 
Allen  as  a  consideration  for  the  permission. 
From  this  evidence  the  transaction  was  sim- 
ply this:  '^  I  think  I  spoke  to  the  agent  of  the 
heirs  of  Edwin  P.  Francis  before  building  the 
bam  *  *  *  upon  that  parcel  of  land.  (It 
was  admitted  that  the  agent  had  authority  to 
speak.)  The  agent  said  that  the  matter  was 
so  small  it  would  not  amount  to  anything, 
and  he  had  no  objection  to  my  building 
there.*"  Since  then  the  bam  has  remained 
there  and  been  used  by  Allen  and  his  gran- 
tees as  their  barn.  There  was  evidently  no 
disputed  line  here,  which  was  located  by  the 
parties;  concededly  Allen  built  over  the  line 
onto  Francis'  land.  Nor  do  I  think  that  the 
entry  which  Allen  then  made  was  such  as 
could  be  the  basis  of  an  adverse  hoid^ing. 
The  permission  given  him  was  a  mere  license 
to  let  his  bam  project  over  onto  Francis' 
land.  It  did  not  purport  to  give  him  the 
land.  Nothing  in  it  suf^^ted  to  Allen  that 
he  thereby  acquired  any  right  to  hold  it,  ex- 
cept by  reason  of  such  permission.  He  un- 
derstood that  the  permission  which  he  then 
took  was  in  entire  subordination  to  Francis' 
title,  and  nothing  has  since  occurred  show- 
ins  that  he  held,  or  claimed  to  hold,  it  in  any 
other  way.  During  all  this  time  he  has  held 
it  by  the  permission  then  given,  and  hence 
his  holding  has  not  been  adverse  so  as  to 
ripen  into  title.  (CronJehite  v.  Cronkhite^  94 
NT  Y.  823;  Wiseman  y.  Luckainger,  84  id.  81, 
44.])  Nor  under  such  an  arrangement  could 
Allen  hold  the  land  upon  the  theorv  of  an 
equitable  estoppel.  (See  White  v.  Manhat- 
tan R.  Co.,  m  N.  T.  19,  25;  Croadaie  v. 
Lanigan^  129  id.  606.)  I  conclude,  therefore, 
that,  so  far  as  this  parcel  of  land  is  con- 
cerned, the  defendant  nas  shown  no  title  to 
the  same,  either  by  adverse  user  or  by  any 
other  method.  Irancls'  title  thereto  lu^ 
passed  to  this  plaintiif,  and  hence  it  was 
error  as  to  it  to  dismiss  the  complaint.  For 
this  reason  the  judgment  must  be  reversed. 
All  concurred. 
Smith  O'Brien,  Appellant,  v.  James  Gordon 
Bennett,  Respondent.— Judgment  reversed 
and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.—  Appeal  bv  the  plaintiff 
from  a  Judgment  in  favor  of  the  defendant, 
entered  upon  the  verdict  of  a  Jury,  and  from 
an  order  denying  motion  for  a  new  trial.— 


Parker,  P.  J. :  The  rules  which  were  issued 
by  the  defendant  to  his  employees,  and 
which  were  put  in  evidence  over  the  plain* 
tiflT's  objection,  appertain  to  the  question 
whether  the  libelous  article  was,  or  was  not, 

{mblished  carelessly  and  without  a  proper 
nquiry  as  to  its  truth;  and  they  are  per- 
tinent to  that  question  only.  They  have  no 
bearing  whatever  upon  the  question  of 
malice.  The  absence  of  the  defendant  from 
the  country,  and  his  ignorance  of  the  publica- 
tion, might  bear  on  the  question  of  nis  per- 
sonal malice,  but  the  promulgation  of  the 
rules  do  not  touch  or  refer  to  it.  It  was  held 
in  Morgan  v.  Bennett  (44  App.  Div,  S28)  and 
in  McMahon  y.  Bennett  (81  id.  16)  that  the 
publication  of  such  rules  in  no  way  excused 
the  defendant  from  either  compensatory  or 
punitive  damages  in  case  his  employees  do 
not  observe  them;  that,  notwithstanding 
such  rules,  the  defendant  is  liable  for  com- 
pensatory damages  if.  in  fact,  the  article 
published  is  a  libel,  and  that  he  is  also  liable 
for  punitive  damages  If,  In  addition  to  its 
libelous  character,  the  employees  published 
it  without  mining  proper  inquiry  to  ascertain 
its  truth  or  falsity.  (See  Orant  v.  Herald 
Company^  42  App.  Div.  865.)  It  seems,  there- 
fore, from  the  above  cases,  that  the  publica- 
tion of  the  rules  was  a  fact  immaterial  to  any 
issue  being  tried,  and  Its  introduction  In  evi- 
dence was  error.  Was  it  a  harmful  error f 
We  cannot  say  that  it  was  not.  The  Jury 
are  nowhere  instructed  as  to  any  particular 
application  of  this  evidence.  It  was  offered 
generally  in  the  case  and  received  without 
any  limitation.  We  cannot  say  but  that  the 
Jury  understood  that  the  promulgation  of 
such  rules  excused  the  defendant,  although 
those  in  charge  of  his  paper  published  this 
article  conceming  the  plaintiff  without 
malice,  but  without  any  reasonable  inquiry 
as  to  its  truth.  There  was  evidence  before 
them  upon  that  subject,  and  it  ma^  have  been 
that  their  verdict  was  made  up  on  that 
theory.  For  this  reason  the  Judgment  must 
be  reversed  and  anew  trial  granted,  costs  to 
abide  the  event.  All  concurred,  except 
Kellogg,  J.,  dissenting;  Smith,  J.,  in  result; 
Chase,  J.,  not  sitting. 
Isabella  Miller,  Appellant,  v.  Mary  Jane  Mun- 
roe  and  Lorena  M.  McBratney,  Kespondents. 
—  Judgment  reversed,  referee  discharged, 
and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.—  Appeal  from  a  judg- 
ment on  report  of  a  referee  dismissing  the 
action  on  motion  of  defendant  at  opening  of 
trial  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.— 

Kellooo,  J. :  From  the  record  before  us  it 
would  appear  that  the  learned  referee  was 
of  theppinlon  that  the  Statute  of  Uses  and 
Trusts  operated  to  make  the  facts  stated  in 
the  complaint  Insufficient  to  enable  plaintiff 
to  recover,  though  all  the  facts  stated  were 
conceded  to  be  true.  In  this  we  think  he 
was  clearly  in  error.  The  complaint  alleges 
an  agreement;  it  does  not  say  it  was  an  oral 
agreement.  Nor  does  it  say  it  was  in  writ- 
ing, but  upon  a  motion  of  this  nature  it 
must  be  assumed  that  the  agreement  was  In 
such  form  as  to  be  provable.  If  the  alleged 
agreement  was  in  fact  evidenced  by  a  writ- 
ing, so  as  to  relieve  it  from  any  infirmity 
which  the  Statute  of  Frauds  imposes,  with- 
out doubt  the  alle«^d  agreement  would  not 
only  be  provable  but  enf  ordble.  The  agree- 
ment itself  was  a  lawful  agreement  and  sup- 
ported by  a  sufficient  consideration.  The 
complaint  does  not  stand  upon  the  old  com- 
mon-law right  by  implication  that  where  the 
conveyance  of  title  in  land  is  to  A.,  and  the 
consideration  is  paid  by  B.  that  A.  must  be 
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deemed  in  law  only  a  trustee  of  the  title  for 
B.  until  A.  proves  dome  better  rifcht.  That 
mischievous  implication  has  been  abolished 
by  this  statute  acrsinst  such  implied  result- 
VAg  trust.  The  complaint  places  plaintifTs 
rl^bt  to  recover  upon  an  express  contract, 
with  which  the  Statute  of  Uses  and  Trusts 
has  nothing  to  do.  And  whether  plaintiff 
can  recover  will  depend  wholly  upon  her 
beinfc  able  to  establish  a  legal  contract  or  a 
contract  supported  by  the  subsequent  facts 
which  shall  be  deemed  In  equity  sufHcient, 
It  is  not  necessary  to  allege  in  a  complaint 
that  such  a  contract  was  in  writing;  indeed  it 
will  not  be  necessary  on  trial  to  show  that  it 
was  in  writing;  under  the  common  law,  such 
a  contract  was  good  if  verbal,  and  if  the  de- 
fendants wish  to  avail  themselves  of  the 
Statute  of  Frauds  requiring  better  proof 
they  must  plead  the  statute  as  a  defense  or 
they  will  be  deemed  to  have  waived  it.  This 
is  plainly  declared  in  numerous  cases  as  the 
rule  of  practice  in  this  State.  CMattkewt  v. 
Matthews,  IM  N.  Y.  288;  Horuinger  v.  MuU 
ford,  157  id.  675;  S.  C.  reported  in  90  Hun, 
aSQ:  Sanger  v.  French,  157  N.  Y.  218;  Crane 
v.  PoweU,  189  id.  879.)  We  express  no  opin- 
ion as  to  the  ultimate  effect  of  the  Statute  of 
Uses  and  Trusts  upon  the  facts  which  may 
be  disclosed  in  this  case  upon  trial,  since  ft 
appears  to  us  that  at  this  time  the  force  of 
that  statute  is  not  involved.  The  judgment 
should  be  reversed,  the  referee  discharged, 
and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.    All  concurred. 

Charles  Q.  Brooks,  as  Temporary  Receiver  of 
Sidney  Glass  Works,  Respondent,  v.  Walter 
S.  Hen  17  and  Others,  Appellants.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.    No  opinion.     All  concurred. 

Hattie  P.  Bickford,  Respondent,  v.  A.  B.  Fil- 
:dnger,  Appellant.— Judgment  affirmed,  with 
costs.     No  opinion.     All  concurred. 

Countv  of  Cortland,  Respondent,  v.  C.  F. 
Waoe,  Appellant. —  Judgment  affirmed,  with 
costs.     No  opinion.     All  concurred. 

Minnie  C.  Oraves,  Appellant,  v.  Byron  Pond,  as 
Executor,  etc.,  of  Alembert  Pond,  Deceased, 
Respondent.— Order  affirmed,  with  costs. 
No  opinion.  All  concurred,  except  Chase,  J., 
not  sitting. 

Emma  E.  Hutchins,  Appellant,  v.  The  Fitch- 
burg  Railroad  Company,  Respondent.— J udg 
ment  unanimously  affirmed,  with  costs.  No 
opinion.     Kellogg,  J.,  not  sitting. 

Francis  H.  Leggett,  Appellant,  v.  James  Pine 
and  Others,  Respondents.— Judgment  and 
order  unanimously  affirmed,  with  costs. 
No  opinion. 

Hrs.  Frank  Leslie,  Plaintiff,  v.  The  Saratoga 
Brewing  Company  and  Others,  Defendants. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

Theodore  F.  Lozier,  Appellant,  v.  Elmer  J. 
West,  Respondent.—  Interlocutory  judgment 
affirmed,  with  costs.  No  opinion.  AU  con- 
curred. 

Arthur  C.  Longyear,  Appellant,  v.  Amos  Van 
Etten,  Respondent.  —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.  All  concurred,  except  Chase,  J., 
not  sittine. 

James  Hc&inney  and  Edward  N.  McKinney. 
Composing  the  Firm  of  James  McKinney  & 
Son,  Respondents,  v.  Charles  LaDow,  Appel- 
lant.—Judgment  modified  by  deducting 
therefrom  the  sum  of  seventeen  dollars  and 
ninety-one  cents,  and  as  so  modified,  unani- 
mously affirmed,  with  costs.    No  o^nion. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Frank  Chapman,  as  Executor  of 
Richard  A.  Chapman,  Deceased.— Decree  of 
the  surrogate  unanimously  affirmed,  with 
costs  upon  opinion  below.  (Reported  in  82 
Misc.  Rep.  187.) 


In  the  Matter  of  (he  Final  Judicial  Settlement 
of  the  Accounts  of  Duncan  R.  Grant,  as 
Trustee  under  the  Will  of  Thomas  O'Hara, 
Deceased.- Decree  of  the  surrogate  unani- 
mouslv  affirmed,  with  costs. — No  opinion. 

James  E.  Nichols  and  Others,  Respondents,  v. 
Charles  W.  Backus,  Appellant.— Judgment 
affirmed,  with  costs.  No  opinion.  Ail  con- 
curred, except  Kellogg,  J.,  dissenting,  and 
Chase,  J.,  not  sitting. 

The  People  of  the  BtMe  of  New  York,  Re- 
spondent, V.  WiUiam  McFarland,  Appel- 
lant.— Judgment  unanimously  affirmed.  No 
opinion. 

John  F.  Thompson.  Appellant,  r.  David  F. 
Wilberand  Others,  Respondents.— Judgment 
unanimously  affirmea,  with  costs.  No 
opinion. 

Morris  White  and  Isaac  Muffson,  Appellants, 
V.  Max  Lowenthal  and  Theodore  F.  Bassett, 
Respondents. —  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  No  opinion. 
All  concurred. 

Levi  J.  Wheeler  and  James  K.  Wheeler,  Com- 
posing the  Firm  of  L.  J.  Wheeler  &  Company 
of  Truraansburg,  N.  Y.,  Respondents,  v. 
CharlM  C.  Bowman,  Appellant.—  Judgment 
unanimously  affirmea,  with  costs.  No 
opinion. 

Mrs.  Frank  Leslie.  Plaintiff,  v.  The  Saratoga 
Brewing  Company  and  Others,  Defendants. 
Neidlinger  &  Sons  and  Others,  Appellants. 
Daniel  Gaffey,  Respondent.—  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

Horatio  Low,  Respondent,  v.  The  United  States 
Fidelity  and  Guaranty  Companv,  Appellant. 
—Judgment  unanimously  affirmea,  with 
costs.    Chase,  J.,  not  sitting.    Nocvpinion. 

Daniel  D.  Dunkle,  Respondent,  t.  Charles  A. 
McAllister,  Appellant.—  Appeal  dismissed  on 
authority  of  Matter  of  Beddish  (47  App. 
Div.  187),  without  costs  to  either  party.  No 
opinion.    All  concurred. 

Lizzie  J.  Hale,  Respondent,  r.  Wayside  Knit- 
ting Conn>any,  Appellant.— Motion  denied. 

John  C.  HarrbB,  Rmpondent,  v.  Gertrude  J. 
Harris,  Appellant,  Impleaded  with  Others.— 
Order  reversed,  with  ten  dollars  costs  and 
disbursements,  with  leave  to  appellant  to  re- 
new motion  at  Special  Term.  No  opinion. 
All  concurred. 

Daniel  F.  Keefe,  Respondent,  v.  William  A. 
Bannin,  Appellant.—  Motion  denied. 

Jane  E.  Leonard,  as  Administratrix,  etc..  Re- 
spondent, V.  Municipad  Gas  (Tompeny  of  the 
(;ity  of  Albany,  Appellant.—  Motion  d^ted. 

In  the  Matter  of^the  Application  of  Morgan  0. 
Finkle,  a  Resident  of  the  Town  of  Ancranu 
Columbia  County,  N.  Y.,  for  the  Removal  or 
Robert  H.  Stickle  from  the  Office  of  Com- 
missioner of  Highwavs  of  Said  Town.—  Re- 
Sort  of  referee  confirmed,  and  Robert  H. 
tickle  is  removed  from  the  office  of  oommiB- 
sioner  of  highways  of  the  town  of  Ancnum, 
Columbia  county,  N.  Y.,  with  costs  and 
disbursements. 

In  the  Matter  of  the  Application  of  Saratoga 
Traction  0>mpany  for  the  Appointment  of 
Commissioners  under  Section  94  of  the  Rail- 
road Law  to  Determine  whether  such  Bail- 
road  Ought  to  be  Constructed  through  Ham- 
ilton Street  in  the  Village  of  Saratoga 
Springs,  N.  Y.— Motion  granted^ard  Hon. 
A.  J.  Cherritree,  of  Glens  Falls;  Hon.  E.  H. 
Peters,  of  Saratoga  Springs,  and  Hon.  Fred 
J.  Baker,  of  Fort  Ann.  appointed  commis- 
sioners under  section  94  of  tne  Railroad  Law 
to  determine  whether  such  railroad  ought  to 
be  constructed  through  Hamfiton  street  in 
the  Tillage  of  Saratoga  Springs. 

In  ^he  Matter  of  the  Appraisal  of  the  Estate 
of  John  A.  Manning,  Deceased,  under  the 
Law  Relating  to  Taxable  Transfers  of  Prop- 
erty.— Decree  and  order  appealed  from  ai- 
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firmed,  with  costs.  No  oplDloa.  All  con- 
curred. 

In  the  Matter  of  the  Application  of  Samuel  D. 
Baker  and  William  K  Doig  to  Lay  out  a 
Highway  and  to  Discontinue  a  Portion  of  a 
Highway  in  theTon'n  of  Fort  Edward,  Wash- 
ington County,  New  York,  and  the  Assess- 
ment of  Damages  Therefor.—  Order  affirmed, 
without  costs.    No  opinion.    All  concurred. 

The  President,  Directors  and  First  Company 
of  the  Qreat  Western  Turnpike  Company, 
Appellant,  v.  Martin  L.  Sharer,  Respondent. 
—  Appeal  to  the  Court  of  Appeals  is  allowed, 
and  the  court  certifies  that  in  its  opinion  a 
question  of  law  is  involved  which  ought  to 
be  reviewed  bv  the  Court  of  Appeals. 

The  People  of  the  State  of  New  York  ez  rel. 
The  Town  of  Oyster  Bay,  Relator,  v.  Tim- 
othy L.  Woodruff  and  Others,  as  Commis- 
sioners of  the  Land  OflAce  of  the  State  of 
New  York,  Respondents.— Reargument  or- 


dered on  the  questions:  First,  Whether  the 
determination  of  the  Land  Board  is  a  final 
determination  within  the  provisions  of  sub- 
division 1  of  section  21S2  of  the  Code  of  Civil 
Procedure.  Second.  Whether  l^e  relator  is 
c  party  aggrieved  within  the  provisions  of 
section  Sl^of  the  Code  of  Civil  Procedure. 

Samuel  H.  Shot  well,  Api)ellant,  v.  Walter  W. 
Dixon  et  al.,  Respondents.— Motion  granted. 

Monroe  F.  Smith,  Appellant,  v.  Robert  Bowers 
etal..  Respondents.— Motion  forreargument 
denied.  Motion  to  go  to  the  Court  of  Ap- 
peals dismissed. 

Syracuse  Solar  Salt  Company,  Respondent,  v. 
Rome,  Watertown  and  Ogdensburg  icailroad 
Company,  Appellant.—  Motion  granted  upon 
payment  of  ten  dollars  costs  by  plaintiff. 

Andrew  W.  Woolverton,  Respondent,  v. 
Thomas  Austin,  Appellant.—  Motion  denied, 
but  order  amended  so  as  to  provide  that  the 
referee  be  discharged. 
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Cbrifltopher  Peterson,  as  Executor,  etc.,  of  Cor- 
nelius Peterson,  Deceased,  Respondent,  v. 
Loran  Orover  and  Sarah  Grover,  Appellants, 
Impleaded  with  Another.— Judgment  af- 
firmed, with  costs.— Appeal  from  a  judg- 
ment entered  in  Cayuga  county  May  IS,  1900, 
upon  a  decision  after  a  trial  at  the  Cayuga 
Special  Term.— 

Adakb,  p.  J. :  This  case,  so  far  as  we  can  dis- 
cover, presents  nothing  for  t^is  court  to  re- 
view. The  appellants  Orover  have  filed  no 
exceptions  to  the  conclusions  of  the  trial 
court,  and  consequently  as  to  them  we  are 
limited  to  a  consideration  of  the  exceptions 
taken  during  the  trial.  {Elliott  v.  Ton 
Schaick,  20  App.  Div.  587;  AinUy  v.  Man- 
hattan R.  Co.,  47  Hun,  906.)  The  record 
discloses  but  a  single  exception  available  to 
ttieee  appellants,  and  this  was  to  the  admis- 
sion or  evidence  which  could  not,  by  any 
possibility,  have  proved  prejudicial  to  their 
rights.  Bo  far  as  the  defendant  Winslow  is 
concerned  he  does  not  appear  to  have  ap- 
pealed from  the  judgment  at  all.  We  are  of 
the  opinion,  therefore,  that  the  Judgment 
should  be  affirmed,  with  costs.  All 
concurred. 

John  K.  Whippo,  Respondent,  v.  Erie  Railroad 
Company,  Appellant.— Judgment  and  order 
reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event.  Held,  that 
the  evidence  fails  to  establish  the  absence  of 
contributory  negligence.    All  concurred. 

Auffusta  E.  whedon.  Respondent,  v.  Ada  J. 
fing.  Appellant—  Judgment  affirmed,  with 
costs.    All  concurred. 

J'orestO.  Weeks,  Respondent,  v.  Thomas  Ryan, 
Appelant— Judgment  and  order  affirmed, 
witii  costs.    All  concurred. 

Simon  D.  Paddack,  Appellant,  v.  Enoch  Nich- 
olson and  John  Bamett,  Respondents.  CNo. 
1.) —Judgment  affirmed,  with  costs,  on  opin- 
ion by  Adams,  P.  J.,  in  Paddack  v.  Lewis 
(SO  App.  Div.  430).    All  concurred. 

Simon  D.  Paddack,  Appellant,  v.  Enoch  Nich- 
olson and  John  Bamett.  Respondents.  (No. 
8l)— Judgment  affirmed,  witn  costs,  on  opin- 
ion by  Adams,  P.  J.,  in  Paddack  y.  Lewis  (50 
App.  Div.  480).    All  concurred. 

James  R.  Marpy.  Respondent,  v.  James  P. 
Owen,  Appellant.— Judgment  and  order  af- 
firmed, with  costs.    All  concurred. 

Oharies  F.  Schoepfiin,  Appellant,  v.  Michael  J. 
Coffey,  Respondent.— order  affirmed,  with 
ten  dollars  costs  and  disbursements.  Held, 
that  considering  the  interpretation  put  upon 
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the  original  amended  complaint  by  the 
Court  of  Appeals,  we  cannot  properly  hold 
that  the  terms  imposed  by  the  court  at 
Special  Term,  as  a  condition  of  permitting 
the  plaintiff  to  serve  tiie  proposed  amended 
complaint,  were  an  abuse  or  discretion,  and 
such  as  to  require  a  reversal  of  the  order  ap- 
pealed from.  Also  held,  that  the  amend- 
ments proposed  for  the  first  time  in  appel- 
lant's brief,  and  which  it  is  suggested  would 
be  satisfactory  if  less  onerous  terms  were 
imposed,  should  not  be  passed  upon  on  this 
appeal,  but  should  be  passed  upon  in  the  first 
instance  by  the  SpeciaiTerm.  All  concurred. 
Spring  and  Williams,  JJ.,  concurred  in  the 
affirmance  of  the  order  only. 

Lura  Read,  Appellant,  v.  Sarah  H.  Hobart  and 
Others,  Appellants;  Clarence  W.  Perkins, 
Respondent,  ImpleiEided  with  George  H. 
Hobart  and  Others. — Interlocutory  Judg- 
ment affirmed,  with  costs.  Held,  that  noth- 
ing is  presented  for  our  review  by  the 
appellant's  exceptions.  Also  held,  that  the 
motion  made  by  the  appellants  upon  the 
argument  of  the  appeal  for  leave  to  file 
exception  to  referee's  report  nunc  pro 
tunc  be  denied.  All  concurred,  except 
Spring,  J.,  who  concurred  for  affirmance  on 
the  merits. 

John  Q.  Probst,  Respondent,  v.  The  Rochester 
Steam  Laundry  Company,  Appellant.— 
Judgment  of  County  CX>urt  affirmed,  with 
costs.    All  concurred. 

In  the  Matter  of  the  Voluntary  Dissolution  of 
Lenox  Corporation. —Judgment  affirmed, 
with  costs.  All  concurred,  except  Laughlin, 
J.,  not  voting. 

George  H.  Slocum,  Appellant,  v.  Patrick  Mul- 
hern  and  Others,  Respondents.— Judgment 
affirmed,  with  costs.    All  concurred. 

Jacob  Kaiser,  Respondent,  v.  British  America 
Assurance  Company,  Toronto,  Canada,  Ap- 
pellant, Impleaded  with  Others.— Judgment 
affirmed,  with  costs,  on  opinion  of  Laughlin, 
J.,  in  Kaiser  v.  Hamburg-Bremen  Fire  Ins. 
Co.  (50  App.  Div.  685).  All  concurred. 
Adams,  P.  J.,  and  McLennan,  J.,  con- 
curred in  result  only. 

Jacob  Kaiser,  Respondent,  v.  Fire  Association 
of  Philadelphia,  Appellant,  Impleaded  with 
Others.— Judgment  affirmed,  with  costs,  on 
opinion  of  Laughlin,  J.,  in  Kaiser  ▼.  Ham- 
burg-Bremen Fire  Ins.  Co.  (BO  App.  Div. 
626).  All  concurred.  Adams,  P.  J.,  and 
McLennan,  J.,  concurred  in  result  only. 

Jacob  Kaiser,  Respondent,  v.  Svea  Assurance 
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Oompanyof  GothenberR,  Sweden,  Appellant, 
Impleaded  with  Others.  —  Judgment  af- 
firmed, with  costs,  on  opinion  of  Laughlin,  J., 
in  KaUer  t.  Hamburg-Bremen  Fire  In».  Co. 
(60  App.  Div.  525).  All  concurred.  Adams, 
P.  J.,  and  McLennan,  J.,  concurred  in 
result  only. 

The  People  of  the  State  of  New  York  ex  rel. 
Oakwood  and  Others,  Respondents,  v.  The 
City  of  Syracuse,  Appellant.  — Order  af- 
firmed, with  costs.    All  concurred. 

John  H.  Pilling,  RenK>ndent,  v.  Ned  H.  Wol- 
cott.  Appellant.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  All 
concurred. 

Kitryne  O.  Paul,  Appellant^  v.  Edward  M.  Paul, 
R^pondent.—  Adelbert  Moot,  Esq.,  the  ref- 
eree appointed  by  this  court,  having  made 
his  report,  in  which  he  finds  that  the  judg- 
ment sought  to  be  set  aside  was  obtained 
without  collusion,  the  said   report  is  ap- 

8 roved  and  the  order  appealed  from  is  si- 
nned, with  ten  dollars  costs  and  disburse- 
ments, including  the  fees  of  the  referee  and 
stenographer. 

Charles  Qross,  Respondent,  v.  Jacob  F.  Schoell- 
kopf.  Appellant.— MoticA  for  reargument 
denied,  with  ten  dollars  costs.  All  con- 
curred. 

Garrett  Pickett,  Respondent,  t.  The  Town  of 
West  Monroe,  Appellant.—  Motion  for  leave 
to  appeal  to  Uie  Court  of  Appeals  denied, 
with  ten  dollars  costs.    All  concurred. 

Matter  of  the  Judicial  Settlement  of  the  Ac- 
counts of  Charles  D.  Johnson  et  aL,  Exec- 
utors and  Trustees,  etc— Motion  f<N*  re- 
argument  denied,  with  ten  dollars  costs. 
All  concurred. 

Octavius  O.  Cottle,  Respondent,  v.  County  of 
Erie  and  Another,  Appellants.—  Motion  for 
reargument  denied,  with  ten  dollars  costs. 
All  concurred. 

In  the  Matter  of  the  Certificate  of  the  Com- 
missioners of  Highways  of  the  Town  of  Bel- 
ftet  in  the  County  of  Allegany  as  to  the 
Necessity  of  Laying  out  a  Highway  through 
the  Orchard  of  Jonathan  J.  Qleason  in  Sud 
Town.— Order  of  County  Court  confirmed. 
All  concurred. 

In  the  Matter  of  the  Application  of  Albert  Q. 
Lawson  for  the  Laying  out  of  a  Highway  in 
the  Town  of  Bustl.— Order  of  County  Court 
confirmed.    All  concurred. 

The  People  of  the  State  of  New  York  ez  rel. 
Daniel  E.  Hodnett  v.  John  C.  Leggett.— 
Motion  denied,  without  costs,  upon  the 
ground  that  the  application  for  writ  of 
mandamus  should  oe  made  in  the  first 
instance  at  Special  Term.    All  concurred. 

Mary  A.  Dowd.  as  Administratrix,  etc.,  of 
Michael  Dowa,  Deceased,  Respondent,  v. 
New  York,  Ontario  and  Western  Railway 
Company,  Appellant.- Motion  denied,  with 
ten  dollars  costs.    All  concurred. 

In  the  Matter  of  the  Voluntary  Dissolution  of 
Lenox  Corporation.— Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted  and 
questions  certified  filed  with  the  clerk.  All 
concurred. 

Clarence  Delafield,  Respondent,  v.  The  Village 
of  Westfleld,  Appellant.— Motion  denied 
upon  the  ground  that  the  order  sought  to  be 
amended  indicates  that  the  decision  of  this 
court  was  unanimous.    All  concurred. 

Frederick  C.  Fisher,  by  Guardian  ad  Litem, 
Respondent,  v.  The  Blocher  Manufacturing 
Company.  Appellant.— Motion  for  reargu- 
ment denied.  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied,  with  ten  dol- 
lars costs.    AU  concurred. 

Anthony  Collins  et  al.,  as  Executors  and 
Trustees,  etc.,  Respondents,  v.  Emory  W. 
Dunston,  Appellant,  Impleaded  with  Alvah 
Mc Arthur.    Anthony  Collins  et  al.,  as  Exec- 


utors and  Trustees,  etc..  Respondents^  v. 
Emory  W.  Dunston,  Appellant,  Impleaded 
with  Anthony  Lempke.— Order  reyersed* 
without  costs  of  this  appeal,  and  a  resale 
ordered  in  each  case,  upon  condition  tliat  the 
appellant,  within  twenty  days,  gives  a  bond 
in  the  penalty  of  $880  to  be  approved,  upon 
notice,  by  the  county  Judge  of  Erie  county, 
conditioned  that  the  amount  realised  upcm 
such  resale  shall  be  sufficient  to  pay  the 
expenses  thereof,  and  at  least  $600  in 
addition  thereto;  and  in  the  ev«cit  that 
such  bond  is  not  given,  the  onler  in  each 
case  is  affirmed,  with  costs.  Order  to 
be  settled  upon  two  days^  notice  by 
Mr.  Justice  Spring.  All  concurred.  Laugfa- 
lin,  J.,  concurred  in  result  and  favors  abso- . 
lute  reversal  of  orders  and  a  resale,  upon 
the  ground  that  the  appellant's  attorney 
was  entitled  to  service  of  notice  of  sale. 
Eppens,  Smith  &  Weiman  Company,  Respond- 
ent, V.  Nicholas  Pendergast,  Appellant, 
Impleaded  with  Albert  A.  Jones  and  Another. 

—  Appeal  dismissed,  with  costs,  upon  the 
authority  of  Finch  v.  Mannering  (46  Hon, 
823).    All  concurred. 

In  the  Matter  of  Fred  Bridgeman,  a  Lunatic 
—Order  of  County  Court  affirmed,  without 
costs  of  this  appeal  to  either  party.  All 
concurred. 

George  I.  Williams,  Appellant,  v.  Pauline 
Hartman,  Respondent.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
All  concurred. 

OctaviusO.  Cottle,  Respondent,  v.  Guaranty 
Building  Company,  Appellant.— Motion  for 
reargument  denied,  with  t^i  dollars  oosts. 
All  concurred. 

MarieTosch,  Plaintiff,  v.  Herman  Toscb,  De- 
fendant.— Order  affirmed,  with  ten  doOart. 
costs  and  disbursements.    All  concurred. 

Nancy  K  Bliss,  Respondent,  r.  Charles  L. 
SherriU,  Appellant,  Impleaded  with  Othen. 

—  Order  reversed,  with  ten  dollars  costs  and 
disbursements.  HeUL,  that  the  Special  Term 
has  no  power  to  direct  what  papers  shall  be 
{Minted  upon  appeal  to  this  court.  The  plain- 
tiff^s  remedy  is  an  application  at  Special 
Term  to  have  the  papers  in  question  annexed 
to  the  judgment  roll,  and  it  will  then  become 
the  duty  of  the  appellant  to  print  the  same. 
All  concurred. 

In  the  Matter  of  the  Petiti<Mi  of  John  Hunter^ 
Appellant,  for  an  Order  EnjoiningJames  M. 
Canrey,  Respondent,  from  Trafficking  in 
Liquors  Contrary  to  the  Provisions  of  the 
Liquor  Tax  Law.— Order  affirmed,  without 
oosts.    All  concurred. 

In  the  Matter  of  the  Petition  of  Gertrude  A. 
Haight,  Respondent,  for  an  Order  Revoking 
and  Canoehng  Liquor  T^ax  Certificate  No. 
94,864  Issued  to  Warren  J.  Parsell,  Appellant. 
—Order  affirmed,  with  costs,  upon  the  aathnr- 
Ity  of  Matter  of  Place  (27  App.  Div.  561; 
affd.,  156  N.  Y.  Wl).    All  concurred. 

The  People  of  the  State  of  New  York  ex  rri. 
Frank  Mauch,  Appellant,  v.  The  Superin- 
tendent and  Board  of  Managers  of  the  State 
Industrial  School.  Respondents.— Order  af- 
firmed.   AU  concurred. 

Elizabeth  McDonald,  Respondent,  v.  The  dtiy 
of  Syracuse,  Appellant  —  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Dora  E.  Owens,  Respondent,  v.  Buffalo  Reyiew 
Company,  Appellant— Interlocutory  jndg^ 
ment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  withdraw  its  demurrer  and 
answer  upon  payment  of  the  costs  of  the 
demurrer  ana  of  this  appeal.  All  con- 
curred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Samuel  Grossman,  Appellant — 
Judgment  and  conviction  affirmed,  and  pro- 
ceedings remitted  to  the  clerk  of  Erie  county 
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pursuant  to  section  647  of  the  Oode  of  Crimi- 
nal Procedure.    All  concurred. 
Bridget  A.  Drisooll,  Respondent*  v.  The  Villaii^e 
of  Seneca  Falls,  Appellant.— Judgment  and 
order  affirmed,  with  costs.    All  concurred. 
Daniel  V.  Wilgus.  Appellant,  ▼.  Bernard  Mess- 
ing,   Respondent.—  Judgment    of    Oountv 
Court  affirmed,  with  costs.    All  concurred. 
The  Jamestown  Business  College  Association, 
Limited,  Appellant,  t.   Elva  J.  Allen,  Re- 
spondent.—Judgment  and  order  alSOrmed, 
with  costs.    AU  concurred. 
Catherine  Coleman,  Respondent,  v.  The  Vil- 
lage of  Fulton,  Appellant.— Judgment  af- 
firmed, with  costs.    All  concurred. 

,  The  People  of  the  State  of  New  York  ez  reL 
Francis  G.  Ward,  Respondent.  ▼.  Augustus 
F.  Scheu.  Appellant.—  Ordered  that  this  case 
be  placed  at  the  head  of  the  day  calendar 
for  Tuesday,  March  twenty-sixth,  and  that 
the  motion  for  a  stay  be  granted,  and  all 
proceedings  on  the  judgment  herein  are 
hereby  stayed  until  the  hearing  and  deter- 
mination of  the  appeal.    All  concurred. 

Gertrude  Gordon,  Respondent,  t.  City  of  Ni- 
agara Falls,  Appellant.—  Order  denying  mo- 
tion to  yacate  judgment  and  for  a  new  trial, 
on  thd  ground  of  newly-discovered  eyidence 
reyersed,  without  costs  of  this  appeal,  and 
motion  granted  upon  payment  of  all  costs 
and  disbursements  after  notice  of  triiU,  in- 
cluding ten  dollars  costs  of  the  motion  by 
the  defendant  All  concurred,  except  Mc- 
Lennan, J.,  dissenting. 

Hiram  L.  Barker,  Respondent  y.  George  K. 
Higbie,  Appellant,  Impleaded  with  Martha 
Mimce  and  Others.— Judgment  of  County 
Court  affirmed,  with  costs.  All  concurred. 

John  McKesson,  Jr.,  and  Others,  Respondents, 
y.  Homer  E.  CrandaU,  Appellant.— Judgment 
and  order  reversed  and  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  event. 
Held,  that  upon  the  evidence  in  this  case 
the  jury  not  having  been  permitted  by  the 
cha^e  of  the  court  to  consider  the  question 
of  insolvency,  the  verdict  for  the  plaintiff 
cannot  be  upheld.    All  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, v.  William  E.  Tench,  Appellant.— 
Judgment  and  conviction  affirmed.  Heldy 
FHrit.  That  the  crime  of  rape  may  be  shown 
bv  circumstantial  evidence  the  same  as  any 
other  fact.  Second^  That  the  facts  and  cir- 
cumstances disclosed  by  the  evidenoe  in  this 
case  f  iiUy  justified  the  jury  in  rendering  the 
yerdict  of  guilty  as  charged  in  the  indict- 
ment; and,  third.  That  none  of  the  excep- 
tions to  the  admission  or  exclusion  of  evi- 
dence present  such  error  as,  under  the 
circumstances  of  this  case,  require  a  reversal 
of  the  judgment  and  conviction.  All  con- 
curred, except  Laughlin,  J.,  who  dissented, 
upon  the  ground  that  under  the  authority 
of  People  V.  Kennedy  (164  N.  Y.  449)  the  ex- 
ceptions to  the  reception  of  evidence  as  to 
the  conversation  between  complainant  and 
the  police  officers  present  revereible  error. 

John  J.  Schwing,  an  Infant,  by  Joseph  J. 
Schwing,  his  Guardian  ad  Litem,  Respond- 
ent, V.  Joseph  Lettau  and  Magdalena  Lettau, 
as  Executors,  etc.,  of  Anna  Maria  Schwing, 
Deceased,  Appellants.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Elizabeth  Doxsee,  Respondent,  v.  The  City  of 
Syracuse,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Tbe  People  of  the  State  of  New  York,  Appel- 
lant, V.  Benjamin  F.  Baker,  Respondent.— 
Judgment  and  order  affirmed,  with  costs. 
All  concurred,  except  McLennan,  J., 
dissenting. 

Village  of  Fayetteville,  Appellant,  Respond- 
ent, y.  Sjrracuae  and  Suburban  Railroad 
Company,     Respondent,     Appellant,     Im- 


E leaded  with  Another.— Judgment  modified 
y  directing  that  the  sum  of  $150,  together 
with  interest  thereon  from  the  time  of  pay- 
ment, be  repaid  by  the  plaintiff  to  the  de- 
fendant, ana  as  thus  modified  afllrmed,  with- 
out costs  of  this  appeal  to  either  party.  All 
concurred. 

Genesee  National  Savings  and  Loan  Associa- 
tion y.  Charles  M.  Allen  and  Others.- Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted  and  order  to  be  settled 
before  Justice  Laughlin  on  two  days^  notice. 
All  concurred. 

William  O.  Edwards  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company.—  Mo- 
tion for  reargument  denied.— Motion  for 
leave  to  appoEkl  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs.  All  con- 
curred. 

John  S.  GunsauL  Respondent,  v.  Charles  W. 
Grannls  and  William  P.  O'Connor,  Appel- 
lants.- Order  appealed  from  reversed,  with- 
out costs  to  either  party,  and  motion  for 
leave  to  serve  an  amended  answer  herein 
granted  upon  payment  to  the  plaintiff^s  at- 
torney of  ten  dollars  costs  of  such  motion, 
and  all  costs  and  disbursements  of  the  action 
subsequent  to  the  service  of  the  original 
answer,  except  the  costs  of  the  i^peal  to 
this  court  from  the  judgment,  and  upon 
the  further  condition  that  the  defenduits 
stipulate  to  waive  their  right  in  any  event, 
to  the  costs  of  such  appeal,  and  that  the  de* 
fendants  pay  the  costs  nerein  allowed  at  or 
before  the  opening  of  the  Trial  Term  on 
Wednesday  morning,  March  27,  1901,  and 
stipulate  to  thereupon  proceed  with  the 
trial  of  the  action,  at  the  plain tifTs  election. 
Upon  the  payment  of  such  costs  and  the 
giving  of  said  stipulation  the  proposed 
amended  answer  to  stand  as  served;  but  in 
the  event  that  these  conditions  are  not  com- 

Slied  with  the  order  appealed  from  is  af- 
rmed,  with  ten  dollars  costs  and  disburse- 
ments. All  concurred,  except  Adams,  P.  J., 
who  dissented  upon  the  ground  that  the  de- 
nial of  the  motion  was  within  the  proper 
exercise  of  the  discretionary  power  of  the 
Special  Term. 

Henry  M.  Love,  Appellant,  v.  Charles  A.  La- 
throp.  Respondent.— Judgment  and  order 
reversed  and  new  trial  oraered,  with  costs 
to  the  appellant  to  abide  event.  Held^  that 
whatever  may  be  the  true  construction  of 
the  contract,  we  are  ct  the  opinion  that  the 
trial  court  erred  in  limiting  the  jury  to  the 
consideration  of  the  question  whether  the 
sale  and  aisposition  of  the  real  estate  was  an 
honorable  and  reasonable  sale  and  disposi- 
tion thereof  for  the  purpose  of  paying  the 
firm  debts;  and  instructing  the  jury  that  in 
the  event  they  found  it  to  be  such,  the  defend- 
ant was  entitled  to  a  verdict.  All  concurred. 

William  Dempsey,  Respondent,  v.  Chautauqua 
National  Building,  Loan  and  Savings  Asso- 
ciation of  Jamestown,  N.  Y.,  Appellant- 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Thousand  Island  Park  Association,  Respond- 
ent, V.  Ora  Tucker,  Appellant— Judgment 
affirmed,  with  costs.  All  concurred,  except 
Williams,  J.,  not  sitting. 

Thousand  Island  Park  Association,  Respond- 
ent, V.  Ora  Tucker,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. All  concurred,  except  Williams,  J., 
not  sitting. 

The  People  of  the  State  of  New  York  ex  rel. 
Canisius  College  of  Buffalo,  N.  Y..  Respond- 
ent, V.  Nicholas  J.  Mock  and  Others,  as 
Assessors  of  the  City  of  Buffalo,  Appellants. 
—  Judgment  and  onier  affirmed,  with  costs. 
All  concurred,  except  Spring,  J.,  who 
dissented. 
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In  the  Matter  of  the  Supplementary  Proceed- 
ings Instituted  by  Louiae  S.  Ck>wing,  Appel- 
lant, V.  Orrln  Biyant.  Respondent.— Order 
aflBirmed,  with  ten  dollars  oosts  and  dis- 
bursements. 

The  People  of  the  State  of  New  York  ez  rel. 
Elmer  E.  Beamer  ▼.  Oonrad  Didbi  Mayor  of 
the  City  of  Buffalo,  and  Others,  Police  Com- 
missioners, etc.—  Determination  of  the  com- 
missioners confirmed,  and  writ  dismiased 
with  fifty  dollars  oosts  and  disbursements.— 
All  concurred,  except  Spring  and  Laufhlln, 
JJ.,  who  dissented  and  favored  reversal  and 
reinstatement  of  relator  without  further  trial. 


Jacob  Marshall  and  Benjamin  Marshall,  Re- 
spondents, V.  Charles  M.  Friend,  as  Tempo- 
rary Receiver  of  the  D.  J.  Hambuiver  A 
Sons  Company,  Appellant,  Impleadea  with 
Another.—  Order  affirmed,  with  ten  doUsn 
oosts  and  disbunemoits.  All  concurred, 
except  McLennan,  J.,  who  dissented  on 
authority  of  Schwieterina  v.  Both»child  (SS 
App.  Div.  eiA);NaHoncu  Enameling  Co.  v. 
ICopian  (58  id.  96):  DeVoe  v.  3eUg  (%  Misc. 
Rep. 411);  McCarthy  y.  Ockerman  (IM  N.T. 
B<»,6eQ). 
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ABANBOinCENT—  Of  a  renewal  of  a  ls<ue. 
See  Landlobd  asb  Tenant. 

AOCX>BD  AND  SATISFACTION  —  Cf  debts. 
See  Dbbtob  and  Gbeditor. 

ACXX)ux«xiJiO  —  By  exeeutore  and  admniitreUors, 
See  Executor  and  ADMiNieTRATOit. 

—  Bettoe^npn^mrs. 
See  Partnership. 

By  an  agent. 

See  PRiNcrPAii  and  Agent. 

ACTION  —  Issuing  of  attachments  in. 
See  Attachment. 

When   a  certtflcate  of  an  (architect   is   a  condition  precedent  to  its 

mainUnance, 

See  Contract. 

Election  of  remedies. 

See  Election. 

i^  use  and  occupation,  under  a  lease  express  or  implied. 

See  Landlord  and  Tenant. 

Time  for  commencing. 

See  LiMrrATiON  op  Action. 

Proceedings  on  the  trial  of. 

See  Trial. 

ABJXTDIC  ATION : 

See  Judgment. 

ADMINISTRATOB : 

See  Executor  and  Administrator. 

AMENDMENT  —  Of  a  warrant  of  attachment. 
See  Attachment. 

Of  a  judgment  for  ditorce. 

See  Judgment. 

Of  a  Tfeading. 

See  Pleading. 

ANIMAIi  —  Injury  from  t?ie  kick  of  a  horse. 

See  Negligence.  p^ob. 

APPEAL  —  T7ie  objection  that  a  bank  book  submitted  to  the  jury  was  not 
offered  in  evidence,  cannot  be  raised  for  the  first  time  after  the  rendition  of  a 
Derdict, 

See  Sutton  t>.  Corning 589 

Eminent  domain  —  the  appeal  by  the  dtfendant  must  be  from  ths  final 

order,  not  from  ths  judgment. 

&e  Erie  R.  R.  Co.  v.  Steward 187 

Remedy  by  mandamus,  not  a/oatldbUe  where  a  right  of  appeal  exists. 

See  People  ex  rel.  Carll  v.  White 17 

A  mere  recital  of  costs  in  a  judgment  is  not  reviewable. 

See  BouTON  «.  Welch ...  288 

yb  xxppeal  lies  from  an  order  owmUing  a  demurrer. 

See  Elet  «.  Hiogins 581 
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—  Under  an  insurance  policy. 
See  Inbubance. 

ABCHITECT  —  CertificaU  cf—  necesnty  and  effect  of. 

See  Contract.  ^ask. 


—  Waiver  by  a  veteran  in  the  dffil  eertdee  of  his  statutory  rights,]  A 
veteran  waives  his  right  to  protection  under  section  21  of  chapter  370  or  the 
L*iw8  of  1899  by  not  giving  notice  that  he  is  a  veteran. 

Peoplu  bx  BEL.  Cabll  V.  Whitb 17 

ASPHALT  —  Mdnufa:ture  of,  for  street  pavements. 
See  Corporation. 

ASSESSMENT  —  I^br  the  purposes  of  taxation. 
See  Tax. 

ASSIGNMENT  —  Contract  for  the  exclusive  sale  of  paper  hangings  in  a 
specified  district  —  it  is  not  personal  and  tfuiy  be  assigned — parol  assignment. 

See  Libbrtt  Wall  Paper  Co.  v.  Stoker  W.  P.  Co 353 

Belative  position  of  a  beneficiary  under  a  wiU  and  of  an  assigns  in 

respect  to  a  cause  of  action  —  assignment  of  a  portion  of  a  debt. 

See  Kino  v.  King 128 

— ^  Of  insurance  policy. 
See  Insurance. 

» 

Of  a  lease. 

See  Landlold  and  Tenant. 

ASSIGNMENT  FOB  CSEDIT0B8  —  An  assignment  for  creditors  may 
direct  thnt  individual  property  be  uMed  to  pay  firm  debts.}  1.  One  of  the  mem- 
bers of  a  firm  made  an  individual  general  assignment  for  the  benefit  of 
creditors,  by  the  4th  paragraph  of  which  he  directed  the  assignee  to  dis- 
charge all  paper  made  or  indorsed  by  one  Charles  Lape  "  for  the  benefit  or 
advantage  of  the  party  of  the  first  part,  either  in  his  mdividual  business  or 
as  a  member  of  the  copartnership  firm  of  Lape  &  Dunlop  *  *  *  pro- 
vided that  they  shall  not  exceed  one-third  in  value  of  the  estate  hereby 
assigned,  after  deducting  the  salaries  and  wages  of  employees  hereinbefore 
named,  and  the  costs  and  expenses  of  executing  this  trust.    *    *    * 

'*  Mfth.  To  pay  and  discharge  in  full,  if  the  residue  of  said  proceeds  is 
BuflScient  for  that  purpose,  all  the  debts  and  liabilities  now  due,  or  to  grow 
due,  from  the  said  party  of  the  first  part,  with  interest  thereon,  without  any 
priority  or  preference  whatsoever,  and  if  the  residue  of  said  proceeds  shall 
not  be  suflScient  to  pay  the  said  debts  and  liabilities  and  Interest  in  full, 
then  to  apply  the  said  residue  of  said  proceeds  to  the  payment  of  said  debts 
and  liabilities  ratably  and  in  proportion  to  the  amount  thereof  respectively. 

''Sixth.  After  the  payment  of  all  the  said  debts  and  liabilities  in  full, 
if  there  should  be  any  remainder  or  residue  of  said  property  or  proceeds,  to 
repay  and  return  the  same  to  the  said  party  of  the  nrst  part,  his  executors, 
administrators  or  assigns." 

Heldt  that  the  5th  paragraph  of  the  assignment  expressly  provided  for  the 
pro  rata  payment,  out  of  the  assignor's  individunl  property,  of  individual  and 
partnership  debts  and  liabilities; 

That  the  fact  that  the  assignor  had,  by  the  4th  paragraph  of  the  assign- 
ment, created  preferences  to  the  extent  of  one-thiirl  of  the  assigned  estate, 
did  not  make  it  unlawful  for  him  to  provide  for  the  pro  rata  payment  of  his 
individual  and  partnership  debts  out  of  the  residue,  as  the  individual  prop 
erty  of  a  partner  is  not  a  trust  fund  for  the  payment  of  his  individual  indebt- 
edness.   Matter  of  Dauchy  

2.  The  general  rule  as  to  the  payment  of  firm  and  individual  debts, 

stated.]  Semble,  that,  in  the  absence  of  any  lawful  direction  by  the  assignor 
in  regard  to  the  distribution  of  assigned  property,  partnership  creditors  are 
entitled  to  be  first  paid  out  of  the  partnership  property,  and  individual 
creditora  out  of  the  individual  property.    Id. 

AB80CIAT10N — Buildir^  and  loan  association — when  bound,  by  the  rep- 
resentations of  its  agents,  not  to  enforce  a  mortgage  given  by  a  borrowing  member 
beyond  a  cerUan  number  of  payments.]  1.  The  agents  of  a  building  and  loan 
association  informed  a  prospective  borrower  that  if  he  held  fifty  shares  of 
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the  stock  of  the  association  it  would  advance  him  the  par  value  thereof  to  be 
secured  by  a  mortgage  upon  his  real  property;  that  the  mortgage  would  be 
taken  only  as  a  security  for  the  payment  of  the  monthly  installments  of  one 
dollar  accruing  on  each  share  of  his  stock,  and  that,  if  he  would  pay  the  fifty 
dollars  due  monthly  upon  his  fifty  shares,  the  association  would,  nt  the  end 
of  five  years,  take  up  his  certificate  of  stock  and  cancel  his  mortgage.  At 
the  same  time  a  prospectus  of  the  association  was  shown  to  the  borrower,  in 
which  it  was  stated  that  this  association  was  the  only  one  that  wrote  a  defi- 
nite contract  specifying  the  exact  number  of  payments  which  would  be 
required  on  each  share  of  stock  and  which  took  a  mortgage  for  a  definite 
period.  Purchasers  were  asked  to  bear  this  in  mind  and  to  read  carefully 
the  certificates  issued. 

Such  certificates  contained  an  agreement  on  the  part  of  the  association  to 
pay  the  member  the  sum  of  $100  tor  each  of  said  shares  at  the  end  of  five 
years,  and  that  in  the  event  of  his  death  before  the  expiration  of  that  time. 
It  would  pay  a  sum  of  money  equal  to  the  amount  of  the  monthly  install- 
ments paid  on  said  shares,  together  with  all  dividends  which  had  accrued 
thereon.  Such  certificates  also  made  the  articles  of  association  and  by-laws 
a  part  of  the  contract. 

The  mortgage,  given  by  the  borrowing  member  in  reliance  /Upon  the  rep- 
resentations so  made,  was  conditioned  upon  the  payment  of  the  sum  of  five 
thousand  dollars  in  the  manner  following,  viz.,  fifty  dollars  contribution  of 
principal,  and  twenty  dollars  and  eighty-five  cents  interest  and  twenty 
dollars  and  eighty-five  cents  premium,  each  and  every  month  from  the  date 
thereof  for  ''such  term  as  will  secure  to  the"  association  '*the  payment  of 
the  full  sum  of  One  Hundred  Dollars  on  each  and  every  one  of  the  mort- 
gagor's shares  hereby  secured  to  be  paid;  *  »  *  and  also  for  the  pay- 
ment of  all  dues,  fines  and  penalties,"  pursuant  to  the  articles  of  association 
and  the  by-laws  thereof. 

The  borrowing  member  might  have  discovered  from  a  study  of  the  by-laws 
and  articles  of  association  that  his  stock  would  not  mature  nor  his  mortgage 
be  canceled  at  any  definite  time,  but  only  when  the  monthly  dues  ]  aid  upon 
the  stock  and  the  dividends  declared  thereon  amounted  to  $100  a  share. 

Held,  that  as  the  association  had  led  the  borrowing  member  to  believe  that 
five  years  was  the  longest  period  during  which  he  would  be  required  to  pay, 
it  could  not  take  advantage  of  its  own  fraud  and  enforce  the  mortgage  for 
an  amount  in  excess  of  the  payments  which  the  association  had  represented 
that  it  secured; 

That  the  borrowing  member  might  properly  cease  his  payments  after  the 
expiration  of  five  years.    People's  Buildino,  L.  <&  S.  Assn.  v,  Platz 275 

2.  Savings  and  loan  association  —  burden  of  proof  as  to  the  existence  of 

money  applicable  to  the  payment  of  the  withdrawal  value  of  shades  sought  to  be 
ioithdrawn.l^  A  member  of  a  savings  and  loan  association,  who  brings  an 
action  against  the  association  to  recover  the  withdrawal  value  of  his  shares, 
must  establish  that  the  receipts  of  the  association,  applicable  to  the  pay- 
ment of  withdrawing  shares,  were  sufiftcient  for  the  payment  not  only  of  the 
plaintiff*s  shares  but  also  for  the  payment  of  all  shares  of  the  withdrawal  of 
which  the  association  had  been  notified  prior  to  the  time  when  the  plaintiff's 
notice  of  withdrawal  was  served. 

Evidence  insufficient  to  warrant  a  finding  that  the  plaintiff  had  successfully 
sustained  this  burden  of  proof  considered. 

Teator  v.  New  York  Mut.  Sayinos  Assn , .  807 

8.  Deposit  of  money  —  if  improperly  paid  out  by  the  depositary  the 

owner  ma/y  recover  from  it  ew  from  the  party  to  whom  it  is  paid."]  Where 
the  deposit  of  money  in  a  building,  loan  and  savings  association  inures  to 
the  benefit  of  a  person  and  vests  in  him  the  right  to  demand  and  receive  the 
same,  and  the  association  pays  such  money  to  a  third  person,  the  person 
to  whom  the  money  belongs  may  repudiate  the  payment  and  recover  the 
amount  thereof  Irom  the  association  or  may  ratify  such  payment  and 
recover  the  money  from  the  third  person  as  money  had  and  received. 

Dechen  v.  Dechen 166 

For  life  insurance. 

See  Insurance. 
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ATTACHMENT  —  Amendment  of  a  warrant  qf  attachment  by  stating  the 
ground  thereof,  pending  a  motion  to  vacate  it.]  1.  The  court  has  power,  after 
the  making  of  a  motion  to  vacate  a  warrant  of  attachment  because  it  did  not 
state  the  ground  on  which  it  was  granted,  to  supply  the  omission  by  an 
amendment  to  the  warrant.     King  r.  Kiko 12^ 

2.  BelcUiw  position  of  a  beneficiary  under  a  mil  and  of  an  assignee  in 

respect  to  a  cause  of  action.]  A  beneddary  under  her  father's  will  occupies  a 
relation  to  a  claim  acquired  thereunder,  which  gives  to  her  sworn  statement 
greater  authenticity  than  would  exist  in  the  case  of  a  stranger  who  has  pur- 
chased a  cause  of  action.    Id. 

3.  Assi^ment  of  a  portion  of  a  debt.]    It  seems,  that  an  assignment 

of  a  portion  of  a  debt  is  valid.    Id. 

4.  I^evy  under  an  attachment  —  an  assignee  of  the  property  may  mow 

to  vacate  it.]  An  assignee  of  property  which  has  been  levied  upon  under  a 
warrant  of  attachment  may  move  to  vacate  the  levy. 

Marx  v.  Ciancimino 670 

6.  Electing   to  sue  t?ie  sheriff  for  the  value  of  the  property   estops 

the  assignee  from  claiming  that  the  levy  is  invalid.]  The  conmiencement,  by 
the  assignee,  of  an  action  against  the  sheriff  to  recover  the  value  of  the 
property  levied  upon,  on  the  ground  that  the  sheriff  has,  by  such  levy, 
"  detained  and  converted  said  money  to  his  own  use,"  constitutes  an  election 
by  the  assignee  to  treat  the  sheriff  as  its  debtor  and  will  estop  the  assignee 
from  thereafter  asserting  that  a  valid  levy  had  not  been  made  under  the  war- 
rant of  attachment.     Id. 

ATTORNEY  AND  CLIENT  —  A  client  is  not  bound  by  his  attorneys  attempt 
to  influence  a  witness.]  The  agency  involved  in  the  relation  of  attorney 
and  client  is  not  such  as  to  render  competent,  against  the  client,  evidence 
of  an  alleged  attempt  on  the  part  of  her  attorney  to  induce  a  witness 
called  by  the  adverse  party  to  testify  falsely,  where  no  evidence  is  given  in 
any  way  connecting  the  client  with  such  attempt. 

Hamel  v.  Brooklyn  Hbiohts  R.  R.  Co 135 

A^AXD^^  Letters  patent  of  an  interest  acquired  at  tax  sales — when  they  do 
net  cover  an  award  made  to  the  State  for  part  of  the  land. 

See  I.  W.  Brewing  Co.  v.  Brooklyn  Wharf  Co 88 

—  Fijr  reaX  property  condemned  in  New  York  city  —  deduction  of  taxes. 

See  Matter  op  Board  op  Education  I.5S 

BAILMENT  —  Pawn -^delivery  of  the  article  pawned  to  a  person  present' 
ing  the  ticket  which  had  been  lost  by  the  pledgor — authorised  by  the  acquiescence 
of  the  pledgor  in  other  like  occurrences.]  where  a  person,  who  had  had  many 
tiansactions  with  a  pawnbroker,  acquiesced  when  the  latter  on  several  occa- 
dona  delivered  the  p^ed^e  to  other  persona  presenting  the  pawn  ticket,  the 
pawnbroker  has  implied  authority  to  deliver  the  pledge  to  the  person  in 
possession  of  the  ticket,  and  in  the  absence  of  a  revocation  of  sudi  authority 
or  of  bad  faith  on  the  part  of  the  pawnbroker,  the  latter  is  not  liable  to  the 
pledgeor  for  delivering  the  pledge  to  a  person  who  obtained  possession  of 
the  ticket  after  it  had  been  lost  by  the  pledgor.    Johnson  v.  Praeqbb S8d 

BANillNG  —  Bank  deposit — question  of  ownership  thereof  between  a  father 
{since  deceased)  in  whose  name  it  originally  stood  and  his  daughter  whose  name 
had  been  added  to  that  of  the  father  —  under  what  circumstances  a  question  for 
thsjury.]  1.  In  an  action  brought  by  an  executor  against  the  daughter  of 
his  testator  to  recover  the  amount  of  a  bank  deposit  standing  in  the  Joint 
names  of  the  testator  and  the  defendant,  which  was  withdrawn  by  the  latter 
three  days  after  the  testator's  deat-h,  it  appeared  that  the  account  originally 
stood  in  the  testator's  name  and  that  at  least  a  part  of  t^e  moneys  depositei 
therein  belonged  to  the  testator;  Uiat  the  defendant  kept  the  pass  book  and 
that  the  testator,  who  was  a  man  advanced  in  years,  repeatedly  requested 
her  to  bring  it  to  him,  which  she  invariably  promised  to  do;  that  she  never 
made  any  suggestion  that  the  deposit  was  ner  property  or  that  the  surviviv 
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was  entitled  to  it,  nor  did  she  eyer  dispute  the  testator's  riffht  to  the  pass 
book.  It  also  appeared  that  the  testator  by  his  will  disposed  of  a  consider- 
able amount  in  general  legacies  and  made  the  defendant  his  residuary  legatee 
and  that  the  bank  account  was  the  only  property  upon  which  the  will  could 
operate. 

Held,  that  the  evidence  required  the  submission  to  the  jury  of  the  question 
of  ownership  of  the  deposit,  and  that  it  was  error  for  the  court  to  direct  a 
▼erdict  in  the  defendant's  favor.     Wood  v.  Zorkbtorfp 588 

2. Scmngs  bank  depoiits — aeeoutUs  entitled  **  Christopher  and  Mary 

Meehan,**  '*  Mary  J,  and  Christoph/tr  Meehan**  and  "  Christopher  or  Mary 
Jane  Meehan*^  pass  on  Christopher*  s  death  to  Mary  J  J]  Evidence  that  one 
Christopher  Meehan,  whose  wife's  name  was  Marv  Jane  Meehan,  deposited 
moneys  belonging  to  him  in  bank  accounts  entitled  **  Christopher  and  Mary 
Meehan,"  '*]£iry  J.  and  Christopher  Meehan"  and  "Christopher  or  Mary 
Jane  Meehan; "  that  the  deposit  books  were  kept  in  the  house  accessible  to 
him  at  all  times  and  that  his  wife  conducted  the  business  incident  to  the 
bank  accounts,  including  withdrawals,  subject  to  his  directions,  and  that 
he  made  declarations  that  the  deposits  should  belong  to  his  widow  after 
his  death,  and  that  the  deposits  were  made  in  a  form  which  would  enable 
her  to  obtain  them  without  trouble,  is  sufficient  to  warrant  a  finding  that 
on  the  death  of  Christopher  Meehan  his  wife  became  absolutely  entitled 
to  the  deposits.    Mattbb  of  Mebhaiy 156 

8. When  a  daughter  of  Christopher  Meehan  is  incompetent  to  testify  to  deda- 

rations  made  by  him  concerning  ths deposits."]  Where  the  said  Mary  J.  Meehan 
has  been  appointed  administratrix  of  her  husband's  estate,  and  an  attempt  is 
made  to  compel  her  to  account  for  the  deposits  as  part  of  the  estate,  a  daugh- 
ter of  the  decedent,  whose  interest  in  the  estate  will  be  increased  if  the  bank 
accounts  are  held  to  be  part  of  the  estate,  is  incompetent  under  section  829  of 
the  Code  of  Civil  Procedure  to  testify  on  behalf  of  the  contestants  as  to 
whether  she  had  a  conversation  with  her  father  '*in  which  the  moneys  on 
deposit  in  a  savings  bank  or  banks  was  the  subject  thereof  and  in  which  the 
reasons  for  it  being  in  names  was  given."    Id, 

4. NegligeTice — certification  of  a  raised  draft  by  the  drawee  having  in  its 

possession  a  letter  stating  the  amount  of  the  draft  as  originally  drawn  —  when 
the  drawee,  having  paid  the  draft,  cannot  recover  the  amount  so  paid]  Where 
a  bank  upon  wMch  a  draft  is  drawn  certifies  the  same  without  examining 
the  daily  advices  sent  to  it  by  the  drawer  from  which  it  could  have  discov- 
ered that  the  date  of  the  draft  had  been  changed  and  the  amount  raised  from 
$76  to  $7,660,  and  the  certified  draft  is  deposited  by  the  payee  in  another 
bank,  which  bank,  after  the  draft  has  passed  through  the  clearing  house, 
and  has  been  accepted  and  paid  by  the  drawee,  pays  the  amount  thereof  to 
the  payee,  such  bank  is  not  liable  to  the  drawee  for  the  difference  between 
the  amount  of  the  draft  as  raised  and  as  originally  drawn. 

CoNTmENTiiL  Bank  ©.  Tradesmen's  Bank 108 

6. The  limited  application  of  the  contract  of  certification  does  not  protect 

the  certifying  bank  against  its  own  negligence.]  While  the  contract  of  certifica- 
tion extends  only  to  the  genuineness  of  the  signature  and  the  amount  and 
availabiUty  of  the  fund  upon  which  the  instrument  is  drawn,  yet  if  the 
certifying  bank  fails  to  avail  itself  of  information  from  which  it  can  ascer- 
tain that  the  body  of  the  instrument  is  a  forgerjr,  it  is  not  protected  against 
the  consequences  of  its  own  negligence  in  setting  the  fraudulent  draft  in 
circulation.     Id. 

6.  ^—  Deposit  of  money  —  if  improperly  paid  out  by  the  depositary  the  owner 
may  recover  from  it  or  from  the  party  to  wnom  it  is  paid.]  Where  the  deposit 
of  money  in  a  building,  loan  and  savings  association  inures  to  the  benefit  of 
a  person  and  vests  in  mm  the  right  to  demand  and  receive  the  same,  and  the 
association  pays  such  money  to  a  third  person,  the  person  to  whom  the  money 
belongs  mav  repudiate  the  payment  and  recover  the  amoimt  thereof  from 
the  assooiation  or  may  ratify  such  payment  and  recover  the  money  from  the 
third  person  as  money  had  and  received.    Dbchbn  v,  Dbchen 166 

App.  Div,— Vol.  LIX.        80 
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BANKBUl^TCy  —  FrtfwtfMt  to  a  creditor  •—  actual  bdirfby  ihs  ercdUor  that 
a  preference  toas  intended  ie  not  eeaential.]  1.  Under  subdivision  b  of  sec- 
tion 00  of  the  National  Bankruptcy  Act,  making  voidable  preferential  trans- 
fers made  by  the  bankrupt  wiUiin  four  months  before  the  filing  of  the 
petition,  if  the  person  receiving  it  ''had  reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference/'  actual  belief  or  knowledge  by 
the  person  benefited  that  a  preference  was  intended  is  not  essential  to  enable 
the  trustee  to  attack  successfully  the  transfer.    Gbittendbn  v.  Babton 555 

2.  What  eonetitutee  "reaeonabte  cause  to  helieee"  it  a  question  cf  fact.'] 

What  constitutes  ''  reasonable  cause  to  believe  "  is  a  question  of  fact  depend- 
ing upon  the  peculiar  circumstances  of  each  case.    Id. 

8.  What  proof  neeeeeary  to  thaw  that  he  **kad  reasonable  cause"  to 

believe  that  a  prtference  was  intended.]  In  an  action  brought  by  the  trustee 
of  a  bankrupt  firm  to  set  aside  a  transfer  made  by  the  firm  to  the  brother 
of  one  of  the  members  thereof,  the  evidence  tended  to  show  that  on  August 
Sit  1899,  the  brother,  the  preferred  creditor,  learned  that  an  action  had  been 
commenced  against  the  firm,  and,  being  alarmed  at  the  situation,  had  an  inter- 
view with  the  firm,  during  which  his  suspicions  concerning  the  solvency  of 
the  firm  were,  as  he  claimed,  allayed.  Nevertheless  he  daily  insisted  on  pay- 
ment of  his  claim,  and  on  September  6,  1899,  induced  the'  members  of  the 
firm  to  come  to  the  office  of  his  attorney  when  he  again  sought  to  have  them 
pay  his  claim  or  confess  judgment  in  his  behalf;  uie  menibers  of  the  firm 
refused  to  do  this,  and,  as  he  claimed,  again  dispelled  his  fears  as  to  their 
solvency,  but  the  next  day,  although  no  change  m  the  firm's  financial  condi- 
tion had  taken  place,  his  claim  was  paid  with  money  obtained  on  a  chattel 
mortgage  of  the  firm  property. 

HM,  that  a  finding  that  the  creditor  did  not  have  reasonable  cause  to 
believe  that  the  firm  was  in  imminent  financial  straits  was  against  the  weight 
of  evidence.    Id, 

BICYCLE  —  Bicycle  paths  —  they  impose  no  additional  burden  upon  a  high- 
way —  the  Bicycle  Law  is  constitutional  as  regards  abutting  owners  —  the  clause 
limiting  their  vse  to  licensed  bicyclers  not  considered 

iS^  Rtan  «.  Prbston 97 

BILL  OF  SALE: 

SeeQAix. 

BELLS  AND  NOTES  —  Promissory  note—payabie  after  the  maker's  deaths 
the  Statute  of  Limitations  does  not  run  during  his  Ufe.]  1.  An  action  to 
recover  a  balance  unpaid  upon  the  following  promiaaory  note  dated  June  27, 
1874:  "  For  value  received,  I  promise  to  have  paid  out  of  my  property  One 
thousand  and  fifty  dollars  after  my  death,  if  not  paid  before,  to  florenoe  £. 
Randall;  now  if  this  is  not  paid  within  six  years  it  is  to  be  renewed,  if  brought 
to  me,  if  not  renewed  by  me  it  is  collectible,  but  if  I  shall  see  fit  to  renew  it 
it  shalLbe  renewed  without  interest  as  often  as  I  shall  see  fit  up  to  my  death, 
then  the  amount  must  be  paid  out  of  my  property  within  one  year  there- 
after," cannot  be  maintained  until  the  expiration  of  one  year  after  the  deaUi 
of  the  maker,  and  until  that  time  the  Statute  of  Limitations  does  not  begin 
to  run  against  it.    Randall  v.  Grant 485 

2. Interest  from  what  date  recoverabU.]    Interest  is  recoverable  only 

from  the  expiration  of  one  year  after  the  death  of  the  m^er.    Id. 

8. Facts  which  establish  a  consideration  for  a  note.]    Evidence  that  the 

maker  of  the  note  married  a  widow  with  whom  and  her  three  children  he 
lived  as  one  family;  that  the  widow's  deceased  husband,  at  the  time  of  his 
death,  was  in  possession  of  certain  real  property  under  a  contract  for  its  pur- 
chase, which  was  paid  up  by  the  widow  and  the  maker  of  the  note;  that  the 
latter  took  the  title  thereto  in  his  own  name  and  built  thereon  a  house  in 
which  the  family  resided;  that  the  note  in  suit  was  executed  to  one  of  Ms  step- 
children; that  the  amount  thereof  was  fixed  by  the  maker  of  the  note,  and 
represented  the  interest  of  the  payee  thereof  in  the  property,  and  that  the 
maker  recognized  the  note  during  his  lifetime,  is  sufficient  to  sustain  a  find- 
ing by  the  trial  court  that  the  note  had  an  adequate  consideration.    Id. 
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4.  Negligence  —  certification  of  a  raised  draft  by  the  dratoee  Tiaping  in 

its  poseeeeion  a  letter  stating  Vie  amount  of  the  drqft  as  originally  drawn — 
tehen  the  drcneee,  having  paid  the  draft,  cannot  recover  the  amount  so  paid,^ 
Where  a  bank  upon  which  a  draft  is  drawn  certifies  the  same  without 
examining  the  daily  advices  sent  to  it  by  the  drawer  from  which  it  could 
have  discovered  that  the  date  of  the  draft  had  been  changed  and  the  amount 
raised  from  $76  to  $7,6d0,  and  the  certified  draft  isdeoosited  by  the  payee  in 
another  bank,  which  bank,  after  the  draft  has  passea  through  the  clearing 
house,  and  has  been  accepted  and  paid  by  the  drawee,  pays  the  amount 
thereof  to  the  payee,  such  bank  is  not  liable  to  the  drawee  for  the  difference 
between  the  amount  of  the  draft  as  raised  and  as  originally  drawn. 

Continental  Bank  v.  Tradbsmbn's  Bane 108 

6.  The  limited  application  of  the  contrctct  of  certification  does  not  pro- 
tect the  certifying  hank  against  its  own  negligence^]  While  the  contract  of  cer- 
tification extends  only  to  the  genuineness  of  the  signature  and  the  amount 
and  availabilitv  of  the  fund  upon  which  the  instrument  is  drawn,  yet  if  the 
certif ving  bank  fails  to  avail  itself  of  information  from  which  it  can  ascer- 
tain that  the  body  of  the  instrument  is  a  forgery,  it  is  not  protected  against 
the  consequences  of  its  own  negligence  in  setting  the  fraudulent  draft  in 
circulation.    Id, 

BOND  —  Injunction  —  restraining  the  maintenance  cf  summary  proceedings,] 
Section  2265  of  the  Code  of  Civil  Procedure,  which  provides  that  an  onier 
enjoiniag  the  maintenance  of  summary  proceedings  to  recover  possession  of 
real  property  shall  be  granted  upon  the  same  terms  as  an  injunction  order 
In  an  action  of  ejectment,  requires  that  the  injunction  order  be  made  con- 
ditional upon  the  filing  of  the  undertaking  specified  in  section  620  of  the 
Code  of  Civil  I^ocedure,  which,  it  seems,  is  applicable  to  an  injunction  order 
in  ejectment.    Pottek  v.  Potter 140 

BOOKS  AND  ^APISBB— Inspection  of 
See  Discovert. 

BBIDGE — Thimpike  —  care  rehired  in  its  maintenance — an  unguarded 
approach  to  a  bridge. 

See  Fox  t».  Union  Turnpike  Co S68 

BUFFALO —  Buffalo  grade  crossing  commissioners — commissioners  of 
appraisai  are  not  limited  in  a/warding  dtvmages  to  the  particular  portion  of  a 
pared  of  land  designated  by  the  grade  commissioners. 

See  Matter  of  Grade  Crossing  Comrs 496 

BTnLDING  OONTBACT : 

See  Contract. 

CANAL —  Collision  between  capiat  boats  while  being  towed  on  the  Erie  canai. 
See  Neolioence. 

CAftRTEB  —  Conversion — it  does  not  lie,  for  the  failure  of  a  common  carrier 
to  take  up  a  bill  of  lading  on  delivery  of  the  goods  to  the  holder  thereof,  in  favor 
of  a  subsequent  transferee  of  the  biuof  ladiiig.]  1.  Where  goods,  shipped 
under  a  bill  of  lading  containing  a  provision  that  the  bill  shall  be  sur- 
rendered upon  the  delivery  of  the  goods,  are  delivered  by  the  carrier  to 
the  lawful  holder  of  the  bill  of  lading  without  requiring  the  surrender 
thereof,  the  carrier  is  not  liable,  as  for  the  conversion  of  the  goods,  to  a 
subsequent  transferee  of  the  bill  of  lading  who  took  the  same  without 
knowledge  that  the  goods  had  been  delivered.  The  fimctions  of  the  bill 
ceased  upon  the  delivery  of  the  goods,  and  it  could  not  thereafter  operate 
to  vest  tne  title  of  the  goods  in  the  subsequent  transferee. 

Nat.  Com.  Bank  v.  Lackawanna  Trans.  Co 270 

2.  A  contract  liability  cannot  be  enforced  in  an  action  for  conversion.] 

The  liability,  if  any,  of  the  carrier  to  the  subsequent  transferee  of  the  bill 
of  lading,  for  the  former's  failure  to  take  up  the  bill  when  it  delivered  the 
goods,  cannot  be  enforced  in  an  action  based  solely  upon  the  theory  of  a 
conversion  of  the  goods.    Id, 
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OEKTmOATE  —  Of  an  architect  —  neeesnty  and  efeet  cf. 

See  COKTRACT, 

OEKTIOBABI  —  Removal  of  a  municipal  officer  by  the  mayor  **for  the  good 
of  the  department " —  it  cannot  he  reviewed  by  certiorariA  1.  The  validity  of 
the  removal  of  a  school  commissioDer  of  the  city  of  Troy  by  the  mayor  of 
that  city  **  for  the  good  of  the  department  of  public  iustructioii  of  the  city 
of  Troy/'  without  charges  or  a  hearing  or  any  proceeding  of  a  Judicial  nature, 
cannot  be  reviewed  by  a  writ  of  certiorari.  The  office  of  this  writ  is  con- 
fined to  the  review  of  Judicial  proceedings  of  inferior  bodies. 

P£OFLE  EX  BEL.  HoWE  V.  CONWAT 829 

2. It  M  not  a  Judicial  determination  ]    The  mayor's  assumption  that 

such  removal  was  "  for  the  good  of  the  department  of  public  instruction  of 
the  dty  of  Troy."  or  that  be  had  power  under  the  statute  to  remove  the 
school  commissioner  at  pleasure,  is  not  a  Judicial  determination  in  the  sense 
that  it  can  be  reviewed  by  certiorari.     Id. 

8. Removal  of  a  police  eurgeon  by  the  commiseioner  of  public  eafety — 

no  review  by  certiorari.]  The  removal  of  a  police  surgeon  by  the  commis- 
rioner  of  public  safety  in  a  city  of  the  second  class  cannot  be  reviewed  by 
certiorari.    People  ex  rel.  Gbayelii^s  v.  Ham 814 

CESTUI  QUE  TRUST: 

See  Trust. 

OESTUI  QUE  VIE: 

See  Life  Estate. 

OHATTEL  —  Law  of  ehaUele. 

See  Personal  Pbopsrtt. 

Sale  of. 

SeeOAUi. 


See  Inpakt. 

uiViXi  SERVICE  —  Removal  of  a  police  eurgeon  by  the  eommiuUmer  ofnubUe 
eafety.]  1.  Section  184  of  the  charter  of  cities  of  the  second  class,  relating 
to  the  trial  by  the  commissioner  of  public  safety  of  members  of  the  police 
force,  which  provides,  **If  the  accused  officer  shall  be  found  guilty  of  the 
charge  made  against  him,  the  conunissioner  may  *  *  *  dismiss  him 
from  the  police  force.  •  •  *  The  decision  or  the  commissioner  shall 
be  final  and  conclusive  and  not  subject  to  review  by  any  court/'  makes 
the  office  of  police  surgeon  determinable  when,  in  the  Judgment  of  the 
commissioner  of  public  safety,  the  incumbent  thereof  has  l^n  guilty  of 
charges  preferred  against  him. 

The  office  of  police  surgeon  having  been  created  by  statute,  it  was  com- 
petent for  the  Legislature  to  make  it  determinable  upon  any  condition 
which  it  saw  fit  to  prescribe.    People  ex  rel.  Graveline  v.  Ham 314 

3  The  determination  cannot  be  reviewed  by  certiorari — it  is  not  judi- 
cial.] The  section  in  question  does  not  contemplate  a  Judicial  determina- 
tion by  the  commissioner  which  can  be  reviewed  by  a  writ  of  certiorari, 
but  only  such  an  investigation  as  will  satisfy  the  conscience  of  the  com- 
missioner, which  cannot  be  reviewed  in  that  manner.    Id. 

8.  The  denial  of  aright  to  review  is  not  unconstitutional.]  The  deter- 
mination not  being  Judicial,  the  section  does  not  deprive  the  removed  offi- 
cer of  the  right  to  review  secured  by  section  1  of  article  6  of  the  Consti- 
tution of  the  State  of  New  York.    Id. 

4.  Power  of  the  Legislature  over  t?ie  Supreme  Court.]     Quttre,  whether 

the  Legislature  has  power  to  take  from  the  Supreme  Court  any  power  it 
might  otherwise  have  to  review  a  Judicial  determination  made  by  a  monic- 
ipcQ  officer.    Id. 

5. Remedy  by  mandamus,  not  available  to  a  school  superintendent  u^iere  a 

right  of  appeal  exists.  ]  Semble,  that  an  attendance  officer  of  the  school  board  of 
the  borough  of  Queens  in  the  dty  of  New  York,  appointed  under  section  1116 
of  the  Qreater  New  York  charter  (Laws  of  1897,  chap.  878),  on  the  nomination 
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of  the  borough  superiDtendent  and  coDfirmed  by  the  school  board,  must, 
if  he  is  unlawfully  discharged  by  the  borough  superintendent,  take  an  appeal 
to  the  school  board  before  ne  can  institute  a  mandamus  proceeding  to  com- 
pel his  reinstatement.    People  ex  bel.  Cabll  ^.  White 17 

6. Waiver  of  hitt  right  by  a  veteran^  if  notice  he  not  givenJ]    A  veteran 

volunteer  fireman  appointed  to  a  position  in  the  civil  service  of  the  city 
of  New  York  under  section  1636  of  the  Greater  New  York  charter,  by 
reason  of  his  having  held  a  position  abolished  or  made  unnecessary  by  that 
act,  may,  in  the  absenca  of  notice  to  the  appointing  power  that  he  is  a  veteran 
volunteer  fireman,  entitled  to  the  protection  of  section  \il  of  chapter  870  of 
the  Laws  of  !^99,  be  removed  in  the  same  manner  as  if  he  were  not  entitled 
to  such  protection.    Id, 

7. A  notice  served  after  removal  is  ineffective.]    A  notice  that  he  is  a 

veteran  volunteer  fireman  served  upon  the  appointing  power  after  his 
removal  is  ineffective.    Id. 

8. Bemoval  of  a  municipal  officer  by  the  mayor  "for  the  good  of  the 

depa/rtment "  —  it  cannot  be  reviewed  by  certiorari^  The  validity  of  the 
removal  of  a  school  commissioner  of  the  city  of  Troy  by  the  mayor  of  that 
city  '*for  the  good  of  the  department  of  public  instruction  of  the  city  of 
Troy,"  without  charges  or  a  hearing  or  any  proceeding  of  a  judicial  nature, 
cannot  be  reviewed  by  a  writ  of  certiorari.  The  ofi&ce  of  this  writ  is  confined 
to  the  review  of  judicial  proceedings  of  inferior  bodies. 

People  ex  rel.  Howe  v.  Conway 829 

9. It  is  not  a  judicuU  determination.]    The  mayor's  assumption  that 

such  removal  was  ''for  the  good  of  the  department  of  public  instruction 
of  the  city  of  Troy,"  or  that  he  had  power  under  the  statute  to  remove  the 
school  commissioner  at  pleasure,  is  not  a  judicial  determination  in  the  sense 
that  it  can  be  reviewed  by  certiorari.    Id. 

CLASS  —  When  a  gift  by  toiU  passes  to  a  doss. 
See  yf  ILL. 

OODE  OF  CIVIL  PBOCEDUBE  —  §  382,  mbd.  5  —Action  for  an  account- 
ing and  to  charge  7eal  property  with  a  Iten  for  Tnoney  aUeged  to  have  been  stolen 
—  when  barred  by  the  Statute  of  Limitations, 

See  Seitz  v.  Seftz 150 

§  620  —  Injunction  —  in  an  action  by  one  tenant  for  life  against  his 

eoienant  for  a  determination  as  to  their  respective  rights,  for  an  accounting  and 
a  receiver  —  an  undertaking  should  be  given.  ^ 

See  Potter  v.  Potter 140 

§769  —  Judgment  for  divorce  —  if  entered  brfore  1895  it  cannot  be 

amended  as  to  the  custody  of  a  eJiild  —  a  motion  for  that  purpose,  where  made. 

See  Matter  op  Haworth 893 

§  829  —  Evidence  —  testimony  of  a  pa/rty  in  interest  that  a  decedent  u>a^, 

on  a  certain  date,  at  a  jylaee  at  which  an  agreement  is  alleged  to  have  been  m^ade 
by  him  in  the  witnestt  fafoor,  is  not  incompetent. 

See  Hamlin  v.  Stevens. 522 

§  829  —  Mortgage  foreclosure — oral  agreement  by  the  deceased  mortgagee 

to  assign  the  mortgage  to  t/te  mortgagor's  wife  —  t?ie  mortgagor  having  suffered 
a  default  mc^  testify  to  it,  although  the  mortgagee  is  dead. 

See  BouTON  v.  Welch 288 

§  829 —  Claim  by  an  administratrix  against  the  estat*' — a  daughter  of 

the  intestate  is  incompetent  to  testify  to  conversations  with  the  intestate. 

See  Matter  op  Meehan 156 

§  834  —  What  constitutes  a  waiver  of  the  prohibition  against  a  physician 

testifying  as  to  the  condition  of  his  patient. 

See  Fox  v.  Union  Turnpike  Co 368 

§  872,  subd.  7  —  Examination  and  inspection  of  t?ie  books  of  a  corpora- 

tion  thereunder  —  limited  to  their  use  by  a  witness  under  examination. 

See  DuFPY  v.  Consolidated  Gas  Co 580 
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§  1009  —  Jury  trial  —  a  demand  ther^or  at  Special  Term  '*btfare  the 

production  of  any  evidence  "  ia  in  time  —  noticing  the  case  for  trial  at  Special 
Term  is  not  a  waiffer. 

See  Baylib  v.  Bullock  Elkctbic  Mfo.  Go 576 

g  1771 — Judgment  for  divuree  —  if  entered  before  18W  it  cannot  be 

amended  aetothe  custody  of  a  ehUd — a  motion  for  ih<tt  purpose,  where  made. 

See  Matteu  of  Hawobth d98 

g  2265  —  Injunction  —  in  an  action  by  one  tenant  for  life  agatnst  his 

edenanifoT  a  determination  as  to  their  respective  rights,  for  an  accounting  and 
a  receiver — an  undertaking  should  be  given. 

See  Potter  v.  Pottbb 140 

g  8920  —  Allowance  to  a  receiver  appointed  in  proceedings  supplementary 

to  execution  —  tt  is  justified  by  section  8820  of  the  Code  of  Civil  Procedure,  as 
amended  in  1809. 

See  Matter  of  Holtom  v.  Robikbon 45 


gg  8357-8884  —  Eminent  domain  —  Vie  appeal  by  the  dtfendant  must  be 

from  theJUnal  order,  not  from  the  judgment. 

See  Erie  R.  R.  Co.  v.  Stbwabd 187 

SSee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
ume.J 

CODE  OF  C&IMIKAL  PBOOEDXJBE: 

[See  table  of  the  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in 
this  volume.] 

OOlOnSSIONS—  Cf  executors  and  administrators. 
See  Ezbcutob  and  Adkinistbatob. 

COMPLAINT: 

See  Pleading. 

COMPTBOLLEB  ~  Duty  of,  in  respect  to  the  corporation  tax. 
See  Tax, 

CONDEMNATION  —  Cf  real  property. 
See  Eminent  Domain. 

CONDITIONAL  SALE : 

See  Sale. 

CONSENT —  By  the  owner  of  a  dwelling  house  to  the  me  of  premises  for  Ui^ 
sale  of  liquor — revocation  thereof 

See  Intoxicatino  Lk^uob. 

OONSIDEKATION  —  Proof  of,  in  an  action  on  a  note. 
See  Bills  and  Notes. 

Of  contracts. 

See  CONTBACT. 

Of  a  release — parol  evidence  to  show  that  it  7ms  not  been  paid. 

See  Evidence. 

Fbr  a  trustees  deed — effect  of  its  not  being  paid. 

See  Trust. 

CONSTITUTIONAL  ULW  —  BuMde  paths  — they  impose  no  additional 
burden  upon  a  highway  —  the  Bicycle  Law  is  constitutional  cu  regards  abutting 
owners.]  1.  Chapter  152  of  the  Laws  of  1899,  as  amended  by  chapter  640  of  the 
Laws  01  1900,  authorizing  the  maintenance  of  bicycle  sidepaths  on  public 
highways,  does  not  impose  any  udditiouHl  burden  upon  the  use  of  the  high- 
way, and  is  not  unconstitutiooal,  as  ngains;  an  owner  of  land  abutting  on 
the  highway,  as  being  an  appropriation  of  her  property  without  due  process 
of  law  and  for  a  tuiblic  use  without  ji.st  compensation. 

Rtan  v.  Preston 97 
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2. Interference  with  the  right  to  hitch  horses  in  front  tf  aJtmtting  prem- 

ises."]  The  fact  that  the  use  of  the  sidepath  wiD  interfere  to  some  extent 
with  the  practice  of  hitching  horses  in  the  highway  in  front  of  the  abut- 
ting owner's  premises,  does  not  render  the  statute  unconstitutional.    Id 

8.  Clause  limiting  their  use  to  licensed  bicyclers.]     Qi/cere,  as  to  the 

validity  of  the  limitation  of  the  use  of  the  paths  to  licensed  bicycle  owners. 
Id. 

4.  Eemoval  of  a  police  surgeon  by  the  commissioner  of  public  safety  — 

the  determifiation  cannot  be  retieioed  —  the  denial  of  a  right  to  review  is  not 
unconstitutional.]  The  determination  by  the  commissioner  of  public  safety 
in  a  city  of  the  second  class  to  remove  a  police  surgeon  is  not  judicial,  and, 
therefore,  the  statutory  provision  making  the  decision  of  the  commissioner 
'*  final  and  conclusive  and  not  subject  to  review  by  any  court"  is  not  in 
violation  of  section  1  of  article  6  ot  the  Constitution  of  the  State  of  New 
York.    Pboflb  ex  rel.  Guavelinb  v.  Ham 814 

5.  Power  of  the  Legislature  over  the  Supreme  Court.]     QiuBre,  whether 

the  Legislature  has  power  to  take  from  the  Supreme  Court  any  power  it 
might  otherwise  have  to  review  a  judicial  determination  made  by  a  munici- 
pal officer.    Id. 

[See  table  of  the  provisions  of  the  Constitution  dted,  ante,  in  this  volume.] 

OONSTBUGTION  —  Cf  constitutional  provisions. 
See  Constitutional  Law. 

Cf  contracts. 

See  Contract. 

Cf  deeds. 

See  Deed. 

•     Cf  statutes. 

See  Rbvtsbd  Statutes. 
See  Session  Laws. 

Cf  wiUs. 

See  Will. 

CONTEMPT  —  When  the  payment  of  costs  may  be  enforced  by  contempt  pro- 
ceedings.] Where  costs  in  a  case  are  a  mere  incident  to  the  matter  before  the 
court  and  make  up  a  part  of  the  "  sum  of  money  ordered  or  adjudged  by  the 
court  to  be  paid,"  it  is  competent  for  the  court  to  punish  the  failure  to  pay 
the  costs  by  contempt  proceedings.    Matter  of  Holton  v.  Robinson 45 

OONTBAGT  —  To  superintend  the  construction  of  a  system  of  village  sewers 
—  periodof  its  continuance.]  1.  The  board  of  sewerage  commissioners  of  a 
village,  acting  under  the  authority  of  chapter  875  of  the  Laws  of  1889,  as 
amended  by  chapter  202  of  the  Ltiws  of  1895,  entered  into  a  contract  by 
which  the  engineer,  in  consideration  of  the  payment  of  ten  dollars  per  day, 
agreed  to  make  the  preliminary  surface  maps  and  profiles  necessary  for  a 
sewerage  system,  to  recommend  the  best  sewerage  system  and  to  prepare  com- 
plete plans  and  specifications  therefor;  "to  superintend  and  inspect,  as  super- 
vising engineer,  the  construction  of  any  sewers  authorized  to  be  constructed 
within  a  year  from  the  date  of  the  letting  of  the  contract."  The  contract 
further  provided  that  the  appointment  as  supervising  engineer  should 
**  date  three  months  prior  to  the  date  hereinafter  decided  upon,  when  the 
bids  are  opened  for  the  construction  of  the  system  of  sewers; "  that  if  it 
should  be  decided  that  "the  appointment  of  the  supervising  engineer" 
was  illegal,  ur  if  the  board  should  "  appoint  another  engineer."  the  members 
of  the  board  should  be  individually  hable  for  the  services  rendered  prior 
thereto.  It  also  provided  that  "if  for  any  reason  work  should  be  suspended 
for  a  greater  period  than  three  weeks,  no  pay  will  be  demanded  for  time  in 
excess  of  said  period." 

Held,  that  the  engineer's  engagement  "  to  superintend  and  inspect  as  super- 
vising engineer  the  construction  of  any  sewers  authorized  to  be  constructed 
within  a  year  from  the  date  of  the  letting  of  the  contract, '  was  for  a  fixed 
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period,  not  known  in  advance  but  dependent  upon  the  duration  of  a  specified 
piece  of  work,  and  that  the  engineer  could  not  be  arbitrarihr  discharged 
Defore  such  work  was  completed.    Potter  v.  City  of  New  York 70 

2.  Fbr  the  service  of  a  canal  boat,  men  and  teame — measure  of  dam- 

4ige»  which  a  contractor  may  recover  where  fie  is  notified  not  to  do  any  more  work 
under  it.^  Where  persons  having  a  contract  with  the  State  of  New  York 
for  repairing  the  £rie  canal,  upon  receiving  notice  from  the  Superintend- 
ent of  Public  Works  that  work  under  the  contract  will  be  suspended  on 
account  of  the  lack  of  funds,  notify  a  party  with  whom  they  have  made  a 
contract  for  the  use  of  two  canal  boats  and  the  necessary  men  and  teams  for 
a  definite  period,  that  they  will  not  be  able  to  use  his  boats  for  the  remainder 
of  the  contract  period,  the  canal  boat  owner  is  entitled  to  recover,  as  dam- 
ages, the  contract  price,  less  (1)  the  deduction  expressly  provided  for  in  the 
contract;  (2)  anv  expense  which  would  have  been  incurred  in  its  perform- 
ance, but  whicn  could  be  reasonably  avoided  on  account  of  its  termination 
by  the  contractors,  and  (3)  less  such  sum  as  the  canal  boat  owner,  the  teams 
and  boats  earned,  or  could,  by  the  exercise  of  reasonable  diligence  have  been 
made  to  earn,  in  other  employment  during  the  contract  period. 

Dunn  t>.  Allen  561 

8.  What  thovXd  be  deducted.'^    In  determining  the  amount  that  should 

be  deducted  from  the  contract  price  on  account  of  earnings  by  the  boats 
from  other  employment,  the  ^ross  sum  received  from  such  other  employment 
should  be  taken  as  the  basis;  if  the  canal  boat  owner  incurred  the  same 
expense  only  in  such  other  employment  ad  he  would  in  performing  the  con- 
tract, such  gross  sum  would  represent  the  amount  to  be  deducted;  but  if  he 
reasonably  incurred  additional  expense,  that  should  first  be  deducted  from 
such  gross  sum.    Id. 

4.  Agreement  as  to   wages — when  a  finding  that  it   was  **a  present 

or  a  voluntary  gift "  will  be  set  aside. '\  A  domestic  who  for  twelve  years  had 
worked  for  a  person,  since  deceased,  and  had  received  therefor  wages  at  the 
rate  of  five  dollars  per  month,  presented  a  claim  against  his  estate  iMsed  upon 
an  alleged  agreement  made  by  him  to  pay  her,  at  bis  death,  twenty-five 
dollars  per  year  as  additional  compensation.  Upon  the  hearing  of  the  claim 
the  claimant's  husband  gave  evidence  in  support  of  the  alleged  agreement, 
which  was  corroborated  by  the  evidence  of  two  disinterested  witnesses,  one 
of  whom  testified  that  he  had  endeavored  to  procure  the  services  of,  the 
claimant  and  was  willing  to  pay  her  higher  wages  than  the  decedent,  and 
that  in  a  conversation  with  the  decedent,  the  latter,  as  a  reason  why  the 
claimant  should  remain  in  his  service  stated  that  there  had  been  a  bargain 
between  him  and  the  claimant  that  at  his  death  she  should  **have  ^a 
year  for  each  year  that  she  was  there  as  wages  for  her  work." 

Held,  that  a  finding  that  this  arrangement  was  a  promise  of  "  a  present  or 
a  voluntary  gift "  should  be  set  aside.     Barrett  v.  Bailet 300 

6. Of  sale  of  a  lunch  wagon — parol  evidence,  that  an  agreement  by  the 

vendor  to  abandon  the  business  was,  to  the  knowledge  of  the  parties  at  the  time 
it  was  signed,  omitted,  is  incompetent. "]  The  vendees  in  a  written  contract  for 
the  sale  of  a  lunch  wagQn  contend^  that  the  sale  was  made  upon  condi- 
tion that  the  vendor  would  not  maintain  a  lunch  wagon  in  the  same  city  or 
sell  one  to  anybody  else  to  be  operated  there,  but  that  they  at  first  forgot 
to  mention  that  provision  to  the  attorney  who  drew  the  written  contract, 
and  that  when  the  attorney's  attention  was  called  to  the  omission  he  stated 
that  he  would  draw  a  new  contract  or  interline  the  omitted  provision  in  the 
contract  already  drawn,  but  the  vendees  stated  that  such  a  course  was  not 
necessarv,  and  the  contract,  which  was  complete  upon  its  face,  was  then 
executed  without  change. 

Held,  that  the  oral  agreement  in  regard  to  maintaining  another  lunch 
wagon  was  not  a  collateral  and  independent  agreement,  and  that  parol  evi- 
dence of  such  agreement  was  inadmissible  as  it  tended  to  vary  the  written 
contract.    Love  v.  Hamel 360 

6. For  the  exclusive  sale  of  paper  hangings  in  a  specified  district — it  is  not 

personal  and  may  be  assigned—  parol  assignment.']  The  Liberty  Wall  Paper 
Company  made  a  contract  with  one  Stoner,  by  which  it  agreed  to  sell  to 
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Stoaer,  and  Stoner  agreed  to  purch^ise  from  it,  paper  haneings  to  the  amount 
of  between  925,000  and  $50,000.  The  contract  provided  that  Stoner  should 
have  the  exclusive  right  to  sell  paper  hangings,  manufactured  by  the  Liberty 
Wall  Pftper  Company,  in  the  States  of  Iowa  and  Nebraska,  except  at  points 
thereafter  to  be  agreed  upon. 

HMf  that  the  contract  was  not  a  personal  one  in  the  sense  that  Stoner  was 
bound  to  perform  it  in  person,  but  that  if  he  assigned  the  contract  without 
the  consent  of  the  Liberty  Wall  P&per  Company,  and  his  assignee  failed  to 
perform  the  contract,  the  Liberty  Wall  Paper  Company  might  nave  resort  to 
Stoner; 

That  a  parol  assignment  of  the  contract  (under  which  the  property  and 
the  contract  itself  were  delivered  to  the  assignee)  was  sufficient  to  transfer  the 
contract.    Lebbrtt  Wall  Papbr  Co.  'd,  Stonsb  W.  P.  Co 858 

7.  Consideration  sufficient  to  sustain  a  contract S\    The  complaint  in  an 

action  alleged  that  the  contract  sued  upon  provided  that  one  Healy  would 
pay  to  the  plaintiff  a  certain  sum  of  money,  in  consideration  of  the  dismissal 
of  an  appeal  which  had  been  taken  bv  her,  or  if  the  Judgment  appealed  from 
should  be  affirmed.  The  plaintiff  tnen  alleged  that  her  attorneys  having 
refused  to  consent  to  the  dismissal  of  the  app^,  she,  at  the  request  of  Healy, 
retained  counsel  to  argue  the  appeal  for  him;  that  the  judgment  was  affirmed, 
but  that  Healy  refusra  to  pay  her  the  money. 

Semble,  that  Healy's  agreement  to  pay  was  founded  upon  a  sufficient  con- 
sideration.   Elby  «.  HiGoiKS 581 

8   BiU  of  sale — executed  on  corl&ition  that  a  certain  period  is  to  elapse 

before  the  title  passes — during  such  period  a  lew  may  he  made  on  the  goods 
under  a  judgment  against  the  vendor,}  Where  a  firm  executes  a  bill  of  sale  of 
its  stock  in  trade  as  securitv  for  a  debt,  upon  the  understanding  that  it 
shall  have  until  the  lollowing  Tuesday  to  pay  the  debt,  and  that  in  the 
meantime  the  ownership  of  the  property  shall  remain  in  the  firm  and  it  shall 
continue  the  business  as  usual,  the  firm,  until  the  following  Tuesday,  has  an 
interest  in  the  property  which  is  subject  to  seizure  and  sale  upon  execution. 

The  secured  creditor  cannot  take  forcible  possession  of^the  property 
against  the  will  of  the  firm  before  the  following  Tuesday. 

Hakes  v.  Thornton 464 

9. Buildina  contract — when  ^*' permission  in  writing  *'  of  the  architect 

is  necessary  to  a  change  in  the  material  to  be  used.]  Where  the  specifications 
of  a  buildinff  contract  provide,  **  No  change  will  be  made  in  any  of  the  mate- 
rials called  for  in  the  specifications  unless  permission  in  writing  is  given  bv 
the  architects."  the  architects  have  no  power  to  vary  the  terms  of  the  speci- 
fications by  authorizing  the  contractor  or  the  sub-contractor  to  use,  in  the  per- 
formance of  a  part  of  the  work,  a  material  not  dedgnated  in  the  specifica- 
tions relating  to  that  branch  of  the  work,  except  by  permission  in  writing. 

L'UOMHEDIBU  V,  WiNTHROP 192 

10. Approval  of  samples  not  equivalent  to  permission  in  writing.]    The 

approval  by  the  architects  of  samples  of  the  work  in  which  the  unauthorized 
material  was  used,  is  not  equivalent  to  such  permission  in  writing,  not- 
withstanding the  fact  that  the  contract  provided  that  the  work  should  be 
done  *'  under  the  direction  and  to  the  satisfaction  of  McEim,  Mead  &  White, 
architects,  acting  for  the  purposes  of  this  contract  as  agents  of  the  said  owner," 
and  that  the  specifications  provided  that  "  The  decifflon  of  the  Architects  as 
to  the  character  of  any  material  or  labor  furnished  by  the  Contractor  will  be 
final  on  both  Owner  and  Contractor."  The  clauses  quoted  did  not  authorize 
any  change  of  material,  but  only  related  to  the  sufficiency  and  character 
of  the  material  mentioned  in  the  specifications,  sought  to  be  used.    Id, 

11. When  the  certificate  of  the  architect  is  necessary  to  a  recovery  thereon.] 

Where  a  contract  provides  that  the  certificate  of  the  architects  to  the  perform- 
ance of  the  work  shall  be  a  condition  precedent  to  the  right  to  recover  there- 
for, the  contractor  cannot  recover  a  balance  alleged  to  be  due  under  the  con- 
tract without  producing  the  certificate  or  showing  that  the  architects'  failure 
to  deliver  it  was  unreasonable.    Id. 

App.  Div.— Vol.  LIX.        81 
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12.  Life  imuranee  poLiqf  —  amgned  to  secure  a  debt  and  mbsequently  to 

secure  a  eeeond  debt  of  the  owner,  each  creditor  thereafter  paying  a  proportionate 
part  of  the  premiums  —  division  of  the  proceeds^  Where  a  life  insuraDce 
policy,  assigned  to  secure  a  debt,  is  subsequently  assigned  to  secure  a  second 
debt  of  the  owner,  each  creditor  thereafter  paying  a  proportionate  part  of 
the  premiums,  the  question  as  to  what  is  a  proper  diyision  of  the  proceeds 
of  the  policy  considered.    Shaw  «.  Cobnell 57S 

18.  An  action  to  recover  damages  for  the  breach  of  a  contract — it  is  not 

a  bar  to  one  to  recover  money  advanced  under  it.]  An  acnon  to  recover  damages 
for  the  breach  of  a  contract  is  not  a  bar  to  one  to  recover  money  advanced 
under  it,  upon  the  ground  that  it  was  obtained  by  fraud. 

Laurence  v.  Freeman 55 

14. A  partiaUy  executed  agreement  vnll  not  constitute  an  accord  and  satis- 
faction.] An  agreement  which  has  not  been  completely  executed  does  not 
constitute  an  accord  and  satisfaction.    Wbnz  v.  Mjbtebsohn 19D 

Deposit  in  banA . 

See  Banking. 

^—  Of  insurance. 

Bee  Insurance. 

—  Betating  to  landlord  and  tenant. 
See  Landlord  and  Tenant. 

Of  copartnership. 

Ssd  Partnership. 

OOBFOBATION  —  Negligence,  in  operating  on  a  patient  tsho  pays  only  for 
board  and  attendance  and  not  for  the  surgeon's  services  —  a  post  graduate  school 
and  hospital  where  it  occurs  is  not  liable  therefor.]  1.  A  corporation  midntain- 
ing  a  school  for  the  instruction  of  persons  who  have  taken  degrees  as  doctors 
of  medicine,  and  a  hospital  for  the  treatment  of  diseased  and  injured  persons, 
which  has  no  capital  stock  and  whose  funds  are  derived  from  public  and 
private  donations,  from  devises  and  beauests,  the  bosid  of  paying  patients 
and  its  tuition  fees  (the  city  of  New  York  being  authorized  by  statute  to  pay 
to  it  a  larf^e  sum  annually  for  its  "  charitable  uses  and  purposes  ").  and  whose 
officers,  directors,  faculty,  physicians  and  surgeons  render  their  services  gra- 
tuitously, is  not  liable  to  a  pay-patient  for  the  negligence  of  one  of  its  sur- 
geons in  whose  selection  the  corporation  has  exercised  due  care,  where 
it  appears  that  the  sum  paid  by  the  patient  to  the  corporation  was  for 
room,  board  and  attendance,  and  that  no  charge  was  made  for  the  services 
of  the  surgeon.    Collins  v.  N.  T.  Post  Graduate  Med.  School 

2. Stock  corporation  ^liability  of  a  trustee  to  a  creditor,  for  a  fail- 
ure to  file  an  annual  report  —  toant  of  an  ailegation  in  the  complaint,  as  to  the 
consideration  for  the  debt.]  In  an  action  under  section  80  of  the  Stock  Corpo- 
ration Law  (LAWS  of  18d2,  chap.  688)  against  a  trustee  of  a  corporation  for 
a  failure  to  file  an  annual  report,  founded  upon  a  promissory  note  made  by 
the  corporation  and  afterwards  assigned  to  the  plaintiff,  the  defect,  if  any, 
arising  from  the  failure  to  allege  in  the  complaint  the  original  consideration 
for  the  note,  is  obviated  by  proof  received  without  oblection  upon  the  trial 
that  such  consideration  consisted  of  money  borrowed  for,  and  used  by,  the 
corporation.    Ginsburo  v.  Von  Seooern 585 

8.  Failure  to  name  the  payee  of  the  note.]  The  failure  of  the  com- 
plaint, which  alleged  that  the  corporation  made,  executed  and  delivered  the 
promissory  note,  to  state  to  whom  it  was  made,  executed  and  delivered,  does 
not  constitute  a  defect,  but  if  it  does,  the  defect  is  remedied  by  an  allegation 
that  the  pavee  of  the  note,  "  for  value  received,  duly  assigned  and  transferred 
all  his  right,  title  and  interest  in  and  to  said  note  to  the  pUdntifl  herein." 
Id. 

4.  Failure  to  allege  that  the  corporation  is  a  stock  corporation.]    The 

objection  that  the  complaint  failed  to  allege  that  the  corporation  was  a  stock 
corporation  is  untenable,  where  it  alleges  that  the  corporation  was  organized 
under  the  General  Manufacturing  Act  of  1848  and  sets  forth  the  object  for 
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which  it  was  incorpornted  as  stated  in  Its  certificate  of  incorporation,  and  the 
defendant  admits  in  his  answer  that  he  is  the  owner  of  a  certain  number  of 
shares  of  the  capital  stock  of  the  corporation.    Id. 

5.  A  judgment  and  the  return  of  an  execution  uneatiefied  are  unneeee- 

ary.}  The  complaint  in  such  an  action  need  not  allege  the  entry  of  a 
judgment  against  the  corporation  and  the  return  unsatisfied  of  an  execu- 
tion issued  thereon.    Id. 

6.  Trusteed 8  liabHitf/  ii  not  limited  to  debts  payaMe  within  one  year.] 

The  liability  of  a  trustee  of  a  corporation  under  section  90  of  the  Stock  Cor- 
poration Law  is  not  limited  to  debts  of  the  corporation  contracted  to  be  paid 
within  one  year.    Id. 

7.  Existence  of  the  corporation  when  the  d^t  became  due  is  immaterial.^ 

The  existence  of  the  corporation  at  the  time  the  note  became  due  is  imma* 
terial.  If  it  was  in  existence  at  the  time  when  the  default  occurred  in  filing 
the  report  for  the  year  following  the  creation  of  the  indebtedness,  thdiability 
of  all  the  directors  then  in  office  became  fixed.    Id. 

8.  Amendment  of  the  answer  denied  on  the  ground  of  surprise.]    A 

motion  by  the  defendant  for  leave  to  amend  his  answer  hy  inserting  an  alle- 
gation to  the  effect  that  the  organization  of  the  corporation  was  abandoned 
and  that  it  had  ceased  to  do  business  before  the  default  occurred,  is  properly 
denied  where  the  attorney  for  the  plaintiff  swears  that  he  is  not  prepared 
to  meet  any  proof  on  that  subject.    Id. 

9.  One  trustee  may  eitforce  the  statutory  liability  against  a  co-trustee,'] 

Semble,  that  the  fact  that  the  plaintiff  was  also  a  trustee  of  the  corpora' 
tion  would  not  affect  his  right  to  enforce  the  statutory  liability  against  a 
co-trustee.    Id. 

10.  That  the  plaintiff  is  trustee  of  a  fund  in  which  the  defendant  has  an 

interest,  does  not  constitute  a  dtfense  or  counterclaim.']  The  fact  that  the  note 
upon  which  the  action  is  based  constitutes  part  of  a  trust  fund  of  which 
the  plaintiff  is  the  trustee,  and  that  in  an  action  relating  to  the  trust  fund 
an  interlocutory  Judgment  has  been  entered  determining  that  the  present 
plaintiff,  a  defendant  in  such  interlocutory  judgment,  must  account  to  the 
the  present  defendant  and  others,  plaintiffs  in  the  interlocutory  judgment, 
for  the  trust  fund,  does  not  operate  as  a  defense  to  the  action  or  entitle  the 
defendant  to  set  off  or  counterclaim  the  amount  of  his  unascertained  inter- 
est in  the  trust  fund  against  the  plaintiff's  demand.    Id. 

11. What  is  not  a  refusal  or  neglect  to  exhibit  a  corporation's  stock  book.] 

A  statement  made  by  an  employee  of  a  corporation  in  charge  of  its  office  to 
the  agent  of  a  stockholder  who  applied  at  that  office  for  liberty  to  inspect  the 
stock  book  of  the  corporation,  that  he  could  examine  the  book  at  the  office 
of  the  president  of  the  corporation,  which  was  only  a  short  distance  from 
its  office,  does  not  constitute  a  refusal  or  a  neglect  to  exhibit  the  stock  book 
within  the  meaning  of  section  29  of  the  Stock  Corporation  Law,  imposing  a 
penalty  for  such  a  neglect  or  refusal    LozmR  o.  Saratoga  Gas  Co 890 

12. Examination  and  inspection  of  the  books  of  a  corporation  under  the 

Code  cf  Civil  Procedure,  §  872,  wJbd.  7 — limited  to  their  use  by  a  witness  under 
examination.]  Subdivision  7  of  section  872  of  the  Code  of  Civil  Procedure, 
relating  to  an  examination  and  inspection  of  the  books  of  a  corporation,  is 
intended  to  compel  the  production  of  such  books,  in  order  that  thev  may 
be  used  in  connection  with  the  examination  of  a  witness  who  can  thus  be 
required  to  testify  from  them,  and  not  for  the  purpose  of  allowing  an 
inspection  or  examination  thereof  bv  the  adverse  party. 

DUFFT  V.  COKSOLEDATBD  QaS  CO 580 

13. Corporation  tax  —  the  ComptroUer,  on  a  revision^  cannot  increase  it 

for  some  years  because  he  has  reduced  it  in  others.]  The  fact  that  the  State 
CcMnptroUer,  upon  a  revision  and  readjustment  of  the  taxes  assessed  against  a 
corporation  durinf^  several  years,  finds  that  in  some  of  such  years  taxes 
were  collected  which  could  not  have  been  lawfully  demanded,  and  reduces 
the  account  pro  tanto,  does  not  authorize  him  to  increase  the  amount  of  the 
taxes  assessed  against  the  corporation  during  other  years. 

PSOPLBEXBBL.  StSACUBB  ImF.  CO.  0.  MOBQAN ...302 
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14. T7te  preparation  of  a  $treet  and  the  placing  thereon  of  an  oiphalt  paw- 

ment  is  not  a  process  of  mant{facture.]  The  preparation  of  a  street  for  the 
purpose  of  laying  an  asphalt  pavement  thereon,  and  the  placing  of  such 
pavement  thereon  is  not  a  process  of  manufacture  within  the  meaning  of 
the  statutes  relating  to  the  exemption  of  manufacturing  corporations  from 
toxation  (Laws  of  1880,  chap.  542,  §  8;  Laws  of  1889,  chap.  858;  Laws  of 
1896,  chap.  908.  %  188).    Id, 

15. Qu®re  as  to  the  preparation  of  the  asj^lt.]    Qwere,  whether  the 

preparation  of  the  asphaltum  as  a  compound  used  in  mafing  the  pavement 
is  a  process  of  manufacture  within  the  meaning  of  those  statutes.    Id, 

'    16. Mortga>ge  —  money  of  a  corporation  paid  down  at  the  foredosure  sale 

by  a  bidder  without  its  authority  —  recovery  thereof  where  the  bidder  rtfuses  to 
complete  his  purchase.]  When  money  of  a  corporation  paid  down  at  a  mort- 
gage foreclosure  sale  bv  a  bidder  without  its  authority  may  be  recovered 
where  a  new  sale  is  ordered,  because  of  the  bidder's  refusal  to  complete  his 
purchase,  considered.    Phblan  v.  Dowks 282 


Organised  for  banking  purposes. 

See  Banking. 

006T8  —  Action  by  a  receiver  to  set  aside  a  fraudulent  conveyance — right, 
after  a  dismissal  thereof ^  to  enforce  payment  of  the  fees  and  costs  of  supplement 
tary  proceedings — areceiver'sfeerfjffty  dollars.]  1.  A  receiver  appointed  in 
proceedings  supplementarv  to  execution  against  a  debtor  is  entitled,  after 
uie  dismissal  of  an  action  brought  by  him  to  set  aside  a  fraudulent  convey- 
ance, to  enforce  the  payment  of  the  fees  and  costs  of  the  supplementary  pro- 
ceedings, and  an  allowance  of  fifty  dollars  to  the  receiver  is  justified  by  sec- 
tion 8820  of  the  Code  of  Civil  Procedure,  as  amended  in  1899. 

Matter  of  Holton  v.  Robinson 45 

2. Remedy  by  contempt  as  well  as  by  execution.]    Where  costs  in  a  case 

are  a  mere  incident  to  the  matter  before  the  court  and  make  up  a  part  of  the 
"  sum  of  money  ordered  or  adjudged  by  the  court  to  be  paid,"  it  is  compe- 
tent for  the  court  to  punish  the  failure  to  pay  the  costs  by  contempt  proceed- 
ings, although  the  costs  might  have  been  collected  by  execution.    Id, 

8. Security  for  costs  —  what  delay  in  applying  for  it  does  not  constitute 

laches.]  Where  an  action  to  recover  damages  for  personal  injuries  is  bera[i 
by  the  service  of  the  summons,  and  the  complaint  is  not  served  until  after 
the  plaintiff  has  received  seven  successive  extensions  of  time  aggregating 
one  hundred  and  fifteen  days,  an  order  procured  by  the  defendant,  before 
answering  and  before  the  expiration  of  the  twenty  days  within  which  it 
might  answer,  requiring  the  plaintiff  to  file  security  for  costs,  should  not  be 
vacated  on  the  ground  of  Itiches     Cookb  v.  Mbtbopolttan  Btrebt  R.  Co.  . .  154 

4. A  mere  recital  of  costs  in  a  judgment  is  not  reviewable,]    Where  a  J  udg- 

ment  recites  that  the  costs  of  the  action  on  a  former  appeal  nave  been  taxol 
against  the  plaintiff  at  a  specified  sum,  but  makes  no  provision  for  their 
collection  or  payment,  the  question  whether  the  costs  were  properly  so  taxed 
or  whether  the  executor  should  be  reouired  to  paythe  same  is  not  presented 
by  an  appeal  from  such  Judgment.    Bouton  v,  Welch 288 

OOUNTEBCLAIH : 

See  Skt-opp. 

OOTTNTY —  Supervisors  —  action  on  a  petition  to  exclude  certain  lands  from 
pHlage  limits — an  **  ad,  ordinance  or  resolution  "  muet  be  passed — the  super- 
ffisor  of  the  town  must  vote  for  it.]  A  committee  of  the  electors  of  a  portion 
of  the  village  of  Mount  Eisco  presented  a  petition  to  the  board  of  supervisors 
of  the  county  of  Westchester,  in  which  the  said  village  was  located,  to 
exclude  certain  lands  from  the  village  limits.  The  petition  was  referred  to 
the  judiciary  committee  of  the  board  of  supervisors,  which  made  a  favorable 
report,  accompanied  by  a  proposed  act  duly  excluding  the  land  in  question 
from  Uie  limits  of  the  village.  The  report  and  act  were  laid  over  and  were 
subsequently  withdrawn  by  the  committee.  Thereafter  the  committee  made 
a  new  report  recommending  "  that  the  prayer  of  said  petitioners  be  granted." 
This  report  was  adopted  by  a  majority  vote,  but  the  chair  declared  toe  report 


r 
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not  adopted,  for  the  reason  that  the  supervisor  of  the  town  in  which  the  land 
affected  was  situated  did  not  vote  in  tne  a&mative. 

The  proceedings  were  conducted  pursuant  to  section  83  of  title  8  of  chapter 
291  of  the  Laws  of  1870,  as  amended  by  chapter  870  of  the  Laws  of  1871^ 
which  provided  that  the  power  to  diminish  the  boundaries  of  any  incorpo- 
rated village  should  be  exercised  '*  by  a  vote  of  a  majority  of  all  the  super- 
visors elected,  to  be  taken  by  yeas  and  nays,  provided  that  no  act,  ordinance 
or  resolution  for  such  purpose  shall  be  valid  and  operative  unless  it  shall 
receive  the  affirmative  vote  of  the  supervisor  or  supervisors,  if  any,  of  such 
village." 

Ei3d,  that  even  if  it  could  be  said  that  the  board  of  supervisors  had 
adopted  the  report  of  the  conmxittee,  such  action  did  not  operate  to  exclude 
the  land  in  question  from  the  limits  of  the  village,  as  the  statute  required 
the  passage  of  an  act,  ordinance  or  resolution; 

That  the  '*  supervisor  or  supervisors,  if  any,  of  such  village,"  whose  affirma- 
tive vote  was  made  essential  to  the  exercise  of  the  power,  wns  the  supervisor 
of  the  town  in  which  the  land  affected  was  situated.    Mattbr  of  Mathbws.  169 

OOTJNTY  JT7DOE : 

SeeJxTDQE. 

COURT  —  Jurisdiction  of  the  Supreme  Court  and  of  tJie  8urrog(Ue*e  Court  owr 
an  executor* 8  accounting — under  wTuU  circumetances,  when  that  of  the  Supreme 
Court  i»  first  invoked,  it  wiU  retain  the  caee. 

Sec  STBmwAT  v.  Von  Bernuth 261 

County  Court  of  Queens  county — jurisdiction  of  to  try  a  person 

indicted  for  a  misdemeanor  where  no  proceedings  have  been  Iiad  in  the  Special 
Sessions. 

See  Peofle  t>.  McCarthy 281 

P&wer  of  the  Legislature  to  take  from  fhe  Supreme  Court  the  power  to 

review  a  judicial  determination  made  by  a  municipal  officer. 

See  People  ex  rel.  Graveline  v.  Ham 814 

Beceiver  in  supplementary  proceedings  appointed  by  a  county  judge  —  on 

his  death  the  Supreme  Court  may  appoint  his  successor. 

See  Smith  v.  Barkum 291 

Municipal  Court  cf  the  city  of  New  York. 

See  Municipal  Corporation. 

OBEDITO&: 

See  Debtor  and  Creditor. 

OSEDITOB'S  SUIT  —  To  enforce  the  liability  of  a  trustee  of  a  corporation  for 
a  failure  toflle  an  annual  leport. 
Sea  Corporation. 

OSEU!B — County  Court  of  Queens  county — jurisdiction  of,  to  try  a  person 
indicted  for  a  misdemeanor  where  no  proceeiiings  have  been  had  in  the  Special 
Sessions.]  Section  1406  of  the  charter  of  the  city  of  New  York  (Laws  of 
1897,  chap.  878)  confers  upon  the  Courts  of  Special  Sessions  of  that  city 
''exclusive  jurisdiction  to  hear  and  determine  all  charges  of  misdemeanors 
committed  within  the  citv  of  New  York.  *  ♦  *  The  said  courts  shall, 
however,  be  divested  of  jurisdiction  to  proceed  with  the  hearing  and  deter- 
mination of  any  charge  of  misdemeanor  in  either  of  the  following  cases : 
Mrst.  If,  before  the  commencement  of  the  trial  in  said  court  of  any  person 
accused  of  a  misdemeanor,  a  grand  jury  shall  present  an  indictment  against 
the  same  person  for  the  same  offense." 

Held,  that  this  section  did  not  deprive  the  County  Court  of  Queens  county 
of  jurisdiction  to  try  a  person  indicted  b^  the  gr»nd  jury  of  that  county  for 
the  crime  of  keeping  a  disorderly  house  m  the  borough  of  Queens,  although 
no  proceedings  had  been  previously  instituted  against  the  accused  in  tne 
Court  of  Special  Sessions.    People  v.  McCARTinr 281 

OUBTOM: 

See  Usage. 
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DAK: 

See  Watbbooursb.  page. 

DAHAGES — Buffalo  grade  eroming  commiui&nsre  —  eommimonere  of 
appraisal  are  not  limited  in  awarding  damages  to  the  particular  portion  of  a 
parcel  qf  land  designated  by  the  grade  commissioners. 

See  Mattbr  of  Qradb  Crossing  Coicbs 496 

Oimtract  for  the  service  of  a  canal  boat,  men  and  teams — m^easure  of 

damages  v>hich  a  contractor  may  recover  where  he  is  notified  not  to  do  any  more 
toork  under  it. 

See  Duvis  V.  Au^ES 561 

Pleading  —  action  for  criminal  conversation,  alleging  the  alienation  of 

the  wif^s  affections  by  v>ay  of  damages  caused  thereby. 

See  CuBRiE  V.  Gardenieb . .  819 


— Mentioned  in  a  mU  —  when  a  death  after  thai  of  a  testatrix  is 
intended. 

SeeWiLh. 

DEBTOB  AND  ORjLuilOB — Stock  corporation  ^liability  of  a  trustee  to 
a  co-trustee,  a  creditor,  for  a  failure  to  file  an  annual  report — not  limited  to  debts 
payable  within  one  year  —  want  of  an  allegation  in  the  complaint,  as  to  Vie  con-- 
eideration  for  the  debt,  as  to  the  payee  of  the  note  sued  on,  as  to  the  corporation 
being  a  stock  corporation — a  judgment  and  execution  returned  unsatisfied  are 
unnecessary — existence  of  the  corporation  whai  the  debt  became  due  is  imma- 
terial —  amendment  of  an  anewer,  denied  —  that  the  plaintiff  is  truOee  of  a 
fund  in  which  the  drfendant  has  an  interest,  does  not  constitute  a  defense  or 
counterclaim. 

See  GmsBVRo  v.  Yon  Sbggbrn 595 

Action  by  a  receiver  to  set  aside  a  fraudulent  conveyance  —  right,  after  a 

dismissal  thereof,  to  enforu  payment  of  the  fees  and  costs  of  supplementary 
proceedings — a  receiver's  fee  of  fifty  dollars  —  the  receiver's  title  rdates  back  — 
remedy  by  contempt  as  well  as  by  execution. 

See  Matter  of  Holton  v.  Robinson 45 

What  evidence  of  the  mailina  of  a  certified  cheek  for  an  amount  agreed 

upon  as  the  price  of  goods  sold,  inclosed  in  a  postpaid  letter  addressed  to  the 
vendor,  and  that  the  check  had  never  been  returned  or  paid,  juetifies  a  finding 
of  an  accord  and  satisfaction. 

See  Sutton  v.  Corning  589 

Life  insurance  policy — assigned  to  secure  a  debt  and  subsequently  to 

secure  a  second  debt  of  the  owner,  each  creditor  thereafter  paying  a  proportion- 
ate part  of  the  premiums  — proper  division  of  the  proceeds  ^  the  policy. 

See  Shaw  v.  Cornell 573 

—  Bill  of  sale — executed  on  condition  that  a  certain  period  is  to  elapse 
before  the  title  passes — during  such  period  a  levy  may  be  made  on  the  goods  under 
a  judgment  against  the  vendor. 

See  Hakes  v.  Thornton 464 

Building  and  loan  association  —  wJien  bound,  by  the  representations  of 

its  agents,  not  to  enforce  a  mortgage  given  by  a  borrowing  member  beyond  a  cer- 
tain number  ^  payments. 

See  People's  Bxtildinq,  L.  &  S.  Assn.  v.  Platz 275 

Assignment  for  creditors — it  may  direct  that  individual   property  be 

used  to  pay  firm  debts  —  the  general  rule  cuto  the  payment  of  firm  and  indi- 
vidual debts,  stated. 

See  Matter  of  Dauchy 883 

Levy  under  an  attachment — an  assignee  of  the  property  may  move  to 

vacate  it  —  electing  to  sue  the  sheriff  for  its  value  estops  the  assignee  from  daim- 
ing  that  the  levy  is  invalid. 

See  Marx  v.  Ciancimino 570 

Bankruptcy — preference  to  a  creditor  —  what  proof  necessary  to  show 

that  he  "  had  reasonable  cause  "  to  believe  that  a  preference  was  intended. 

See  Crittenden  v.  Babton 655 
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Beeeiver  in  tuppUmentary  proceeding$  appointed  by  a  county  judge  — 

<m  hie  death  the  Supreme  Court  may  appoint  his  successor. 

See  Smith  «.  Babnum 291 

BekUive  position  of  a  henejieiary  under  a  will  and^f  an  assignee  in 

respect  to  a  cause  of  action — assignment  of  a  portion  of  a  debt. 

SeeKiSQ  v.Kdsq 128 

An  agreement  which  has  not  been  completely  executed  does  not  constitute 

an  accord  and  satisfaction. 

See  Wbkz  v.  Mktebsohn 180 

DEED — A  conveyance  of  lots  lying  "on  the  easterly  side"  of  a  wha/rf  held 
not  to  convey  the  wTiarf  or  the  adjacent  land  under  water.]  1.  la  1842  the  Atlan- 
tic Dock  Company,  which  at  that  time  owned  all  the  land  adjacent  to 
and  under  the  waters  of  what  is  now  known  as  the  Atlantic  basin  in  the 
borough  of  Brooklyn,  executed  a  deed  describing  the  land  conveyed  as  idl 
the  lots  lying  **on  the  easterly  side  of  the  said  India  Wharf"  (not  then  con- 
structed, but  which  the  grantor  was  to  construct  and  keep  in  repair  at  its 
own  expense),  for  the  precise  location  of  which  reference  was  made  to  a 
certain  map.  The  habendum  clause  of  the  deed  contained  the  following 
provision,  ^'hubfect,  however,  to  the  right  of  way  in  common  with  others  over 
the  streets  or  space  between  the  said  lots  and  the  outside  line  or  face  of 
the  dock  on  the  Basin  side  of  said  lots,  which  street  or  space  is  fifty  feet 
wide."  The  deed  also  recited  that  the  conveyance  was  made  upon  the 
express  condition  that  the  grantee  should  build  a  warehouse  on  the  lots 
and  should  "have  the  right  of  laying  down  railways  from  each  of  the  said 
lots  to  the  outside  line  of  said  dock  in  such  manner  as  will  admit  carts  and 
carriages  to  pass  over  them  with  convenience  and  so  as  not  to  obstruct  the 
passageway; "  and  further,  that  the  parties  of  the  first  part  "  reserve  to  them- 
selves, their  successors  or  assigns,  the  right  to  aU  dockage  or  wJiarfage  as  well 
as  the  entire  control,  interest  and  income  of  ail  their  piers,  docks,  bulkheads 
and  basin." 

JSeld,  that  the  deed  did  not  vest  in  the  grantee  the  fee  of  the  India  wharf 
•or  the  title  to  the  lands  under  water  adjoining  said  wharf. 

I.  W.  Brewing  Co.  v.  Bbooklyn  Wharf  Co 88 

2. Letters  patent  of  interest  acquired  at  tax  sales — when  they  do  not 

cover  an  award  made  to  the  State  for  part  of  the  land.  ]  A  patent  from  the  State 
of  New  York  of  all  interest,  acquired  by  the  State  through  designated  tax 
sales,  in  and  to  certain  described  premises,  does  not  operate  to  convey  to  the 
grantee  an  award  for  part  of  the  land  made,  in  condemnation  proceedings,  to 
the  State  of  New  York  nine  years  before  the  execution  of  the  patent,  unless  it 
is  expressly  assigned  or  described  and  Intended  to  be  conveyed,  notwithstand- 
ing that  the  description  of  the  land  contained  in  the  patent  includes  the  por- 
tion taken  in  the  condemnation  proceedings. 

Matter  of  Seventh  Avenue 175 

3. Trustees  deed  —  effective,  although  the  power  be  not  recited.]    Where 

a  trust  deed  gives  the  trustee,  who  had  no  interest  in  the  premises  described 
therein  except  such  as  he  derived  under  the  trust  deed,  power  to  sell  the 
premises,  a  conveyance  of  the  trust  property  executed  by  the  trustee  as 
such,  will,  under  section  155  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547^  be  deemed  a  valid  execution  of  the  power,  although  the  power  be  not 
recited  or  referred  to  therein. 

Albany  Exchange  Savings  Bank  v.  Brass 870 

4. A  life  beneficiary  may  purchase.]    A  person  having  a  life  interest 

in  the  trust  property  under  the  trust  deed  is  not  precluded  from  purchasing 
the  remainder  in  fee.    Id. 

6. A  mortgagee  not  affected  by  the  fact  that  the  consideration  recited  in  the 

deed  was  not  paid.]  The  validity  of  a  mortgage  on  the  premises  executed 
by  one  of  the  cestuis  que  ti-usient  who,  by  conveyances  from  the  trustee  and 
others,  had  acquired  an  apparently  good  title  to  the  property  and  was  then 
in  possession  thereof,  is  not  affectea  by  the  fact  that  the  consideration  for 
certain  of  the  deeds  executed  by  the  trustee  was  not  paid,  where  it  appears 
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that  such  deeds  recited  payment  of  an  adequate  coDsideration  and  contained 
nothing  which  would  lead  an  honest  man,  using  ordinary  caution,  to  make 
inquiry.    Id. 

6. Delaff  in  recording  a  deed.}    The  fact  that  one  of  the  deeds  in  thQ 

ciiain  of  title  remained  unrecorded  for  thirteen  years  after  its  execution,  is 
not  of  itself  a  circumstance  sufficient  to  put  the  mortgagee  upon  inquiry. 
Id. 

7. Mortgagee  not  ehargeaUe  with  notice  of  matter  in  recorded  eonteyancee 

not  affecting  the  mortgaged  property.]  Semole,  that  the  mortgagee  is  not 
chargeable  with  notice  of  matters  contained  in  conyeyances  not  relating  to 
the  mortgaged  property  even  though  such  conveyanoes  were  recorded.    Id. 

DTSFAXTLT — Judgment  by. 
See  Judgment. 

DEFINITION  — "And  additions  attached  "  in  an  insurance  policy — a  frame 
building,  used  in  connection  with  the  brick  building  spedficiUy  insured,  both  of 
which  were  owned  bu  the  same  person  as  a  part  cf  a  furniture  *tore,  and  was  the 
only  building  attached  to,  or  connected  with,  the  brick  building,  held  to  be  fairly 
comprehended  within  the  expression. 

See  Maisel  v.  Fibe  Association 461 

**  Heirs'*  construed  to  mean  issue. 

Ss0  Matter  OF  CuAMBR 541 

DELAY: 

See  Laches. 

DEPOSIT— /ndanJbi. 
See  Banking. 

"DEiPQBinOTSl -^  Examination  of  a  party  before  trial— -whem  proper  in  an 
action  for  the  dissolution  of  a  copartnership.']  1.  In  an  action  brought  for  a 
dissolution  of  a  copartnership  an  interlocutory  decree  for  an  accounting  fol- 
lows almost  as  a  matter  of  course,  upon  which  the  defendant  has  full  oppor- 
tunity to  examine  the  plaintiff  ana  also  the  partnership  books  on  all  sub- 
jects connected  with  the  partnership.  In  such  a  case  an  order  directing  the 
examination  of  the  plaintiff  before  trial  should  not  be  granted,  unless  it  is 
absolutely  necessary  in  order  to  protect  the  defendant's  rights  and  enable 
her  to  prepare  for  trial.    Bernhedceb  o.  Sohmid 564 

2. Examination  and  inspection  of  the  books  of  a  corporation  under  the 

Gods  of  Civil  Procedure,  %  872,  subd.  7  —  limited  to  their  use  bv  a  witness 
under  examination.]  Subdiyision  7  of  section  872  of  the  Code  of  Ciyil  Pro- 
cedure, relating  to  an  examination  and  inspection  of  the  books  of  a  corpora- 
tion, is  intended  to  compel  the  production  of  such  books,  in  order  that  they 
may  be  used  in  connection  with  the  examination  of  a  witness  who  can  thus 
be  required  to  testify  from  them,  and  not  for  the  purpose  of  allowing  an 
inspection  or  examination  thereof  by  the  adyerse  party. 

DuFFT  V.  Consolidated  Gas  Co 580 

DIBEOTOB—  Of  a  corporation. 
See  Corporation. 

DI800VEBT  —  Examination  of  a  party  before  trial  —  when  proper  in  an 
action  jor  the  dissolution  of  a  copartnership.]  1.  In  an  action  brought  for  a 
dissolution  of  a  copartnership  an  interlocutory  decree  for  an  accounting  fol- 
lows almost  as  a  matter  of  course,  upon  which  a  defendant  has  full  opportu- 
nity to  examine  the  plaintiff  and  also  the  partnership  books  on  all  subjects 
connected  with  the  partnership.  In  such  a  case  an  order  directing  the 
examination  of  the  plaintiff  should  not  be  granted,  unless  it  is  absolutely 
necessary  in  order  to  protect  the  defendant's  rights  and  enable  her  to  prepare 
for  trial.    Bernheiher  «.  Schmid 464 

2.  Examination  and  inspection  of  the  books  of  a  corporation  under  ihe 

Code  of  Civil  Procedure,  §  872,  subd.  7  —  limited  to  their  use  by  a  witness  under 
examination.]  Subdiyision  7  of  section  87?  of  the  Code  of  Ciyil  Procedure, 
relating  to  an  examination  and  inspection  of  the  books  of  a  corporation,  is 
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intended  to  compel  the  production  of  such  books,  in  order  that  they  may  be 
used  in  connection  with  the  examination  of  a  witness  who  can  thus  be 
required  to  testify  from  them,  and  not  for  the  purpose  of  allowing  an  inspec- 
tion or  examination  thereof  by  the  adverse  party. 

Duffy  «.  Consolidated  Gas  Co.  . , 680 

8.  — r-  Ibxpayer's  inspection  of  tax  rolls  —  howfa/r  limited.']  How  far  the 
right  of  a  taxpayer  to  the  inspection  of  the  tax  rolls  of  the  city  of  New  York 
is  limited,  considered.    Mattbb  of  Lord 591 

4.  Action  in  equity  does  not  lie  to  discover  emdence.]    A  suit  in  equity 

cannot  be  maintained  for  the  purpose  of  obtaining  a  discovery  of  books  and 
papers.    Batlis  v,  Bullock  JSlbctric  Mfg.  Co 576 

DOCK: 

iflfetf  Wharf. 

DOIOOILE — Personal  tax — attempted  change  of  residence.'^  What 
attempted  change  of  residence  does  not  deprive  assessors  of  Junsdiction 
to  assess  a  personal  tax,  considered.  A  residence  once  acquired  will  be  pre- 
sumed to  continue.    Paddack  «.  Lewis 480 

EJ  ECTMEKT  -—  Defense  of  a  contract  of  sale  made  by  the  plaintiffs  ancestor 
to  the  defendant — sufficiency  of  the  a/verment  thereof —  effect  of  the  contract  on  the 
UHe.]  1.  The  answer  interposed  in  an  action  of  ejectment  alleged  as  a  second 
defense  that  the  defendant  and  one  Anthony  Burnett,  through  whom  the 
plaintiff  claimed  title,  entered  into  an  agreement  under  seal  in  the  presence 
of  a  subscribing  witness  on  August  2b,  1878,  whereby  Burnett  agreed  to 
sell  and  convev  the  premises  to  the  defendant  for  the  sum  of  $800,  |100  to  be 
paid  in  cash,  $100  and  interest  November  1,  1874,  and  the  residue  with 
interest  November  1,  1875;  that  the  defendant  was  to  pay  all  taxes  and 
assessments  charged  upon  the  land  from  the  date  of  the  agreement,  and  that 
when  the  purchase  price  was  fully  paid,  the  said  Burnett  would  execute  and 
deliver  to  the  defendant  a  good  and  sufficient  warranty  deed  of  the  premises; 
that  the  defendant  paid  thb  first  installment  of  the  purchase  price  on  the 
day  the  contract  was  made,  went  into  possession  of  the  premises  and  has 
continued  to  occupy  the  same  ever  since;  that  on  November  14,  1^74,  he 
paid  to  the  administrator  of  Anthony  Burnett  the  $100  then  due  on  the  con- 
tract, and  a  year  later  tendered  to  him  the  balance  unpaid  and  demanded  a 
deed  of  the  premises,  which  was  never  delivered  to  him;  that  the  defendant 
has  ever  since  the  date  of  the  contract  "been  ready  and  willing  to  receive 
a  deed  of  said  lands,"  and  to  pay  the  balance  of  said  purchase  price  upon 
obtaining  "a  proper  and  legal  conveyance  from  the  legal  heirs  of  Anthony 
Burnett,  deceased." 

Held^  that  the  defense  was  not  demurrable; 

That  the  language  of  the  agreement  and  the  fact  that  the  defendant  was  to 
pay  taxes,  and  that  he  enter^  into  possession  of  the  premises  immediately, 
indicated  that  it  was  the  intention  of  the  parties  that  the  defendant  should 
have  possession,  although  the  agreement  did  not  in  teims  award  such  pos- 
session to  him; 

That,  although  the  answer  did  not  aver  in  specific  terms  that  the  defend- 
ant's possession  was  in  pursuance  of  the  agreement,  such  was  the  only  con- 
clusion to  be  drawn  from  it; 

That  after  the  execution  of  the  agreement  the  le^l  title  to  the  premises 
remained  in  Anthony  Burnett,  as  trustee  for  the  defendant,  and  that  upon 
Burnett's  death  his  administrator  was  entitled  to  the  unpaid  purehase  money, 
but  that  the  defendant  had  a  right  to  insist  upon  a  conveyance  of  the  legal 
title  from  Burnett's  heirs  at  law  when  he  paid  the  balance  of  the  purchase 
price.    Sample  v.  Lyoks 456 

3. Defense  of  tJie  Statute  of  Limitations,  not  demurrable.]    The  answer 

for  a  third  separate  defense  stated  that  the  defendant  "repeats  and  realleges," 
the  allegations  of  the  second  defense.  It  also  alleged  that  the  "  cause  of  action 
stated  in  this  complaint  did  not  occur  within  twenty  years  before  the  com- 
mencement of  this  action."  The  plaintiff  demurred  to  that  portion  of  this 
defense  which  set  up  the  Statute  of  Limitations. 

App.  Div.— Vol.  LIX.        82 
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EM,  that  plaintiff  was  not  in  a  positioQ  to  raise  the  objection  that  the 
defense  constituted  an  attempt  by  the  defendant  to  impugn  the  title  of  his 
vendor,  as  his  demurrer  was  amply  to  that  portion  of  the  defense  which  set 
up  the  Statute  of  Limitations,  and  did  not  extend  to  the  averments  as  to  Uie 
defendant's  equitable  title  set  up  in  the  second  defense,  and  repeated  and 
re-alleged  in  the  third; 

That  the  plea  of  the  Statute  of  Limitations  might  be  based  upon  a  title 
wholly  disconnected  with  the  agreement  between  the  defendant  and 
Burnett.     Id, 

WLECnON  —  Town  house  —  numey  may  be  voted  for  it  cUthough  the  location  and 
the  coet  of  a  aite  are  not  provided  for.']  1.  Section  190  of  the  Town  Law  (Laws 
of  1890,  chap.  569.  as  amd.  by  Laws  of  1900,  chap.  295),  permitting  the  vot- 
ing by  the  electors  of  a  town  of  money  *'  for  the  purchase  of  a  site  and  the 
buildmg  of  a  town  house,"  authorizes  the  voting  of  money  for  the  erc^^tion 
of  a  town  house  alone,  where  the  town  expects  a  suitable  site  to  be  donated. 
The  proposition  submitted  to  the  electors  need  not  include  the  location 
of  the  contempUted  site.    Pboplb  ex  bel.  Cromwell  v.  Seaman 76 

2.  The  selection  of  the  site  rests  with  the  town  boardj]    SembU,  that  the 

selection  of  the  site  is  committed  to  the  discretion  of  the  town  board  by 
the  statutory  provision  that  *' sites  shall  be  purchased  and  houses  erected 
by  the  town  board."    Id. 

JSLECnOJX  OF  BEMEBIBS  —  Action  for  damages  for  a  breach  ofa  con- 
tract —  f ^  is  not  a  bar  to  one  to  recover  money  advanced  under  it.]  1.  Where  a 
contract,  among  other  things,  provides  that  one  of  the  parties  thereto  shall 
advance  a  sum  of  money  to  the  other  party  thereto  who  shall  organize  a  cor- 
poration, which  sum  is  to  be  returned  if  the  corporation  is  not  organized 
within  a  specified  period  of  time,  the  pendency  of  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract  is  not  a  bar  to  an  action  to 
recover  the  money  advanced  thereunder  upon  the  ground  that  it  was  obtained 
by  fraud  and  deceit.    Lawrence  v.  Fbeemait 55 

2.  An  objection  that  one  is  in  affirmance  and  the  other  in  disaffirm- 
ance of  ike  contract  cannot  be  first  raised  on  appeal.]  The  objection  that  the 
commencement  of  the  action  for  the  breach  of  the  contract  constituted  an 
affirmance  thereof,  which  would  preclude  a  recovery  on  the  ground  of  fraud 
and  deceit,  cannot  be  raised  for  the  first  time  upon  appeal.    Id. 

3.  Deposit  of  money  —  if  improperly  paid  out  by  the  depositary  the  owner 

may  recover  from  it  or  from  the  party  to  whom  it  is  paid.]  Where  Uie  deposit 
of  money  in  a  building,  loan  and  savings  association  inures  to  the  benefit  of 
a  person  and  vests  in  him  the  right  to  demand  and  receive  the  same,  and  the 
association  pays  such  money  to  a  third  person,  the  person  to  whom  the 
money  belongs  may  repudiate  the  payment  and  recover  the  amount  thereof 
from  the  association  or  may  ratify  such  pa^rment  and  recover  the  money 
from  the  third  person  as  money  had  and  received.    Dechen  v.  Dechen 166 

4.  Levy  under  an  attachment — electing  to  sue  the  sheriff  for  its  value 

estops  the  assignee  from  ealiming  that  the  levy  is  invalid.]  The  commencement 
by  an  assignee  of  property  which  has  been  levied  upon  under  a  warrant  of 
attachment  of  an  action  against  the  sheriff  to  recover  the  value  of  the  prop- 
erty levied  upon,  on  the  ground  that  the  sheriff  has  by  such  levy,  '*  detained 
and  converted  said  money  to  his  own  use,"  constitutes  an  election  by  the 
assignee  to  treat  the  sheriff  as  its  debtor  and  will  estop  the  assignee  from 
thereafter  asserting  that  a  valid  levy  had  not  been  made  under  the  vrarrant 

of  attachment.    Marx  v.  Ciancimino 670 

BMINENT  DOMAIN  —  Under  chapter  152  of  the  Laws  of  1894  interest  on 
the  award  and  taxes  are  to  be  added  and  rentals  deducted.]  1.  In  appraising 
property  taken  by  the  city  of  New  York  for  park  purposes  under  chapter 
152  of  the  Laws  of  1894,  the  commissioners  should  add  to  the  award  inter- 
est thereon  and  taxes,  from  the  date  of  the  appropriation  of  the  property, 
viz. ,  from  the  time  the  act  took  effect,  to  the  time  when  the  award  was  made, 
but  should  deduct  therefrom  rentals  received  by  the  owner  during  that  time, 
or,  if  no  rentals  have  been  received,  the  value  of  the  use  and  occupation  of 
the  premises  during  that  time.    Matter  of  Riversidb  Park 608 
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2. The  hurden  of  proof  <u  to  rentals.]    The  deductions  being  in  the 

nature  of  offsets  the  burden  is  upon  the  city  to  show  their  amounts.    Id. 

8. Wharfage  rights — what  is  to  be  considered  the  exterior  toater  line  of 

New  York  Hty  as  regards  its  grantee.}  A  provision  in  a  deed  executed  in  18G5 
by  the  city  of  New  York  authorizing  the  grantee  to  collect  wharfage  "from 
that  pari  of  the  exterior  line  of  the  said  city  lying  on  the  westerly  siae  oi  the 
hereby  granted  premises/'  should  be  construed  with  reference  to  the  ezteiior 
line  of  Uie  city  established  by  chapter  708  of  the  Laws  of  1857,  and  not  with 
reference  to  tne  line  establisned  by  chapter  182  of  the  Laws  of  1887.    Id. 

4. Subseqttent  legislation  does  not  enlarge  the  grantees  rights."]    The 

grantee's  right  was  not  enlarged  by  any  subsequent  legislation  nor  by  the 
action  of  the  Secretary  of  mtr  in  fixing  a  bulkhead  line  under  the  act  of 
Congress  passed  in  1888  and  amended  in  1890.    Id. 

5.  Letters  patent  of  interest  acquired  at  tax  sales — when  they  do  not 

cover  an  award  made  to  the  State  for  part  of  the  land.]  A  patent  from  the 
Bttkte  of  New  York  of  all  interest,  acquired  by  the  State  through  designated 
tax  sales,  in  and  to  certain  described  premises,  does  not  operate  to  convey  to 
the  grantee  an  award  for  part  of  the  land  made,  in  cona(  mnation  proceed- 
ings, to  the  State  of  New  York  nine  years  before  the  execution  of  the  patent, 
umess  it  is  expressly  assigned  or  described  and  intended  to  be  convejred,  not- 
withstanding that  the  description  of  the  land  contained  in  the  patent  includes 
the  portion  taken  in  the  condemnation  proceedings. 

Matter  of  Seventh  Avenue. 175 

6.  Buffalo  grade  crossing  commissioners  —  commissioners  of  appraisal 

are  not  limited  in  awarding  damages  to  the  partietdar  portion  of  a  parcel  of 
land  designated  by  the  grade  commissioners.]  Where  the  grade  crossing  com 
missioners  of  the  city  of  Buffalo,  appointed  under  chapter  845  of  the  Laws 
of  1888,  as  amended  by  chapter  255  of  the  Laws  of  1890,  determine  that  a 
change  of  grade  pursuant  to  their  plans  may  injure  a  particular  portion  of  a 
single  parcel  of  land,  tbe  commissioners  of  appraisal  are  not  limited  by  the 
determination  of  the  grade  crossing  commissioners,  but  may  award  damages 
for  the  injury  done  to  the  entire  parcel  if  they  find  that  it  has  been  damaged 

as  an  entirety.    Matter  of  Grade  Crossino  Comrs 498 

7.   The  appeal  by  the  defendant  must  be  from  the  final  order ^  not  from 

the  judgment.]  The  defendants  in  a  condemnation  proceeding,  instituted 
under  the  Condemnation  Law  (Code  Civ.  Ptoc.  §§  8857-8384),  cannot  appeal 
from  a  judgment  condemning  the  property  entered  in  favor  of  the  plaintiff, 
pursuant  to  the  provisions  of  section  8369  of  the  Code  of  Civil  Procedure; 
they  can  review  such  judgment  only  b^  appealing  from  the  final  order,  as 
provided  by  section  3375  of  the  Code  oi  Civil  Procedure. 

Erie  R.  R.  Co.  v.  Steward 187 

8.  In  New  York  city  —  taxes  which  are  liens  at  the  confirmation  of  the 

eommissioitjers*  report  a/re  to  be  deducted  from  the  award.]  Real  property  con- 
demned for  the  use  of  the  city  of  New  York  is  subject  to  taxation  until  the 
final  confirmation  of  the  report  of  the  commissioners  of  estimate,  when  the 
title  thereto  vests  in  the  city  of  New  York,  and  the  city  is  entitled  to  deduct 
from  the  award  made  for  the  property  all  taxes  which  were  a  lien  thereon  at 
that  time.    Matter  of  Board  of  Education 258 

9.  When  taxes  levied  in  New  York  city  become  lierhs.]    Taxes  levied  on 

real  property  in  the  city  of  New  York  are  a  lien  thereon  from  tbe  time  that 
the  warrant  is  issued  for  their  collection.    Id. 

10.  An  order  confirming  a  report^  signed  by  a  commissioner  in  obedience 

to  a  mandamus  which  has  been  set  aside^  will  be  vacated.'^  Where  one  of  the 
commissioners  of  appraisal  appointed  in  a  condemnation  proceeding  signed 
the  report  against  his  will,  in  obedience  to  a  peremptory  writ  of  mandamus 
which  has  been  subsequently  adj  udged  to  have  been  improperly  issued,  the 
order  confirming  the  report  will  be  vacated. 

Matter  of  Manhattan  R.  Co.  v.  Tompkins 572 

11.  Effect  of  the  infancy  of  the  parties.]    Infants  acquire  no  greater 

light  under  void  acts  than  do  adults.    Id. 
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E<WJITY — Jury  trials  a  demand  therefor  at  Special  Term  **  before  the  pro- 
duction of  any  etideTice**  U  in  time.^  1.  Where  the  complaint,  m  an  action 
moved  by  the  plaintiff  for  trial  at  a  Special  Term,  contains  a  demand  for 
equitable  relief  in  addition  to  a  money  Judgment,  and  it  appears  that,  under 
the  allegations  of  such  complaint,  no  equitable  relief  can  be  granted,  the 
defendant  is  entitled  to  a  Jury  trial.  A  demand  by  the  defendant  for  a  jury 
trial,  made  "before  the  production  of  any  evidence  upon  the  trial'*  at  the 
Special  Term,  is  made  in  time  to  save  the  defendant's  rights  within  section 
1009  of  the  Code  of  Civil  Procedure. 

Batlis  v.  Bullock  Electric  Mfg.  Co 576 

2. Noticing  the  ease  for  trial  at  Special  Term  is  not  a  tratver.]    The 

defendant,  by  noticing  the  case  for  trial  at  the  Special  Term,  does  not  waive 
its  right  to  a  ,^nry  trial.    Id. 

8. Actum  in  equity  does  not  lie  to  discover  etidence.]    A  suit  in  equity 

cannot  be  maintained  for  the  purpose  of  obtaining  a  discovery  of  books  and 
papers.    Jd. 

Cases  invotving  the  granting  of  an  injunction. 

See  Injunction. 

ESTATE— i?br /•/;?. 

See  Life  Estate. 

ESTOPPEL — Lepy  under  an  attachment — electing  to  sue  the  sheriff  for  its 
value  estops  tlie  assignee  from  claiming  that  the  levy  is  invalid.]  1.  The  com- 
mencement by  an  assignee  of  property  which  has  been  levied  upon  under  a 
warrant  of  attachment,  of  an  action  against  the  sheriff  to  recover  the  value 
of  the  propertv  levied  upon,  on  the  ground  that  the  sheriff  has,  by  such  levy, 
'*  detained  and  convertea  said  money  to  his  own  use,"  constitutes  an  election 
by  the  assignee  to  treat  the  sheriff  as  its  debtor,  and  will  estop  the  assignee 
from  thereafter  asserting  that  a  valid  levy  had  not  been  made  under  the  war- 
rant of  attachment.    Marx  v,  Ciancimino ^0 

2.  Liquor  Tax  Law  —  a  consent  by  the  owner  of  a  dwelling  house  may 

be  revoked — expenditure  by  the  liquor  dealer  upon  the  faith  thereof^  The  fact 
that  before  a  consent  by  the  owner  of  a  dwelling  house  to  the  use  of 
premises  for  the  sale  of  liquor  was  revoked,  and  in  reliance  thereon,  the  appli- 
cant for  the  liquor  tax  certificate  expended  about  |900  in  fitting  up  the  prem- 
ises for  the  liquor  traffic,  does  not  affect  the  right  of  the  owner  oi  the  dwell- 
ing house  to  revoke  such  consent    Matter  of  Adriancb 440 

8. Trust  —  when  the  cestui  que  trust  is  estopped  and  barred  by  laches  to 

maintain  an  action  against  the  trustee,]  A  beneficiary,  who  has  induced  the 
commission  of  a  breach  of  trust  and  has  acquiesced  therein  for  twenty-five 
years,  held  to  be  precluded  from  maintaining  an  action  to  enforce  the  trust. 

WOODBRIDOE  V.  BOCKES 50ft 

EVIDENCE  —  Mortgage  foreclosure — oral  agreement  by  the  deceased  mortgagee 
to  assign  the  mortgage  to  the  mortgagor's  wife  —  the  mortgagor  having  suffered  a 
dtfault  may  testify  to  it  —  competency  of  dedarcUions  of  the  husband  —  when 
oral  testimony  at  variance  with  the  mortgage  is  competent  for  another  purpose.] 
1.  In  an  action  brought  against  a  husband  and  wife  to  foreclose  a  mortgage 
given  by  the  husband  to  the  plaintiff^s  testator,  the  wife  set  up  an  oral  agree- 
ment between  her,  her  husband  and  the  testator,  by  which  the  testator  agreed 
to  assign  the  mortgage  to  the  wife  or  bequeath  it  to  her  at  his  death. 

Held,  that  the  husband,  who,  at  the  time  of  the  trial,  had  withdrawn  his 
answer  and  was  in  the  position  of  a  defendant  in  default,  was  not  interested 
in  the  event  of  the  action  within  the  meaning  of  section  829  of  the  Code  of 
Civil  Procedure,  and  might  testify  in  support  of  the  alleged  oral  agreement; 

That  declarations  made  by  the  husband  to  a  third  party  were  not  evidence 
against  the  wife  nor  were  they  admissible  to  contradict  the  testimony  of  the 
husband,  his  attention  when  a  witness  not  having  been  called  to  tiiem; 

That  evidence  given  by  the  husband  to  the  effect  that  the  testatr>r  said  that 
he  would  require  in  payment  of  interest  only  such  produce  as  the  husband 
and  wife  could  spare  from  their  farm  did  not  contradict  the  terms  of  the 
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mortgage,  where  it  was  not  offered  for  that  purpose  but  only  as  a  i&ct  bear- 
ing upon  the  further  agreement  that  the  mortgage  should  be  given  to  the 
wife  upon  the  mortgagee's  death  and  that  it  was  given  for  a  large  amount 
so  that  the  transfer  to  her  would  be  substantially  a  transfer  to  her  of  the  farm 
itself.    BouTON  V.  Welch •. 288 

2. Testimony  of  a  party  in  interest  that  a  decedent  tms,  on  a  certain 

date,  at  a  place  at  which  an  agreement  is  alleged  to  have  been  made  by  him  in 
the  witness*  fawr,  is  not  incompetent."]  In  an  action  brought  to  secure  a 
Judicial  construction  of  a  will,  a  nephew  of  the  decedent  interposed  an 
answer  demanding  the  specific  performance  of  a  parol  contract  between  his 
parents  and  the  decedent  by  which,  as  a  condition  of  the  nephew's  leaving 
his  home  in  the  State  of  Ohio  at  the  age  of  ten  years  and  residing  there- 
after with  his  uncle  in  the  State  of  New  York,  he  was  to  share  equa.ly 
with  the  latter's  two  daughters  in  their  father's  estate.  The  mother  of  the 
defendant  testified  that  the  contract  was  made  between  her  and  the  dece- 
dent at  her  house  in  the  State  of  Ohio  on  two  occasions  when  he  was  visiting 
there,  the  one  in  the  autumn  of  1868  and  the  other  in  January  or  February, 
1869  The  decedent's  widow  testified  that  he  was  home  ill  in  January 
and  February,  1869,  and  did  not  go  to  Ohio  after  the  fall  of  1868.  The 
nephew  was  then  called  to  the  stand  and  testified  that  he  saw  his  uncle  at 
his  parents'  house  in  Ohio  in  January  or  February,  1869. 

Held,  that  the  nephew's  testimony  was  not  inadmissible  under  section  829 
of  the  Code  of  Civil  Procedure,  as  it  was  no  part  of  any  converation  or 
personal  transaction  with  the  decedent.    Hamlin  «.  Stevens 522 

8. Waiver  oj^  the  prohibition  against  a  physician's  testimony,  \    The  fact 

that  the  plaintiff,  in  an  action  to  recover  damages  for  personal  injuries,  on 
her  examination  on  her  own  behalf,  stated  that  the  physician  who  attended 
her  the  day  after  the  accident  gave  her  internal  remedies  which  she  used, 
although  she  did  not  attempt  to  repeat  anv  conversations  with  such  physi- 
cian or  detail  what,  if  anything,  was  done  by  him,  and  on  her  cross-exami- 
nation testified  as  follows:  "O.  What  did  the  doctor  do  for  you  then? 
A.  He  examined  my  back  ana  examined  me.  He  ordered  alcohol.  Q. 
What  did  he  give  ^ou?  A.  He  gave  me  some  medicine,  that  is  all  I  can 
tell  you;  something  in  a  glass,  two  or  three  different  kinds,"  does  not  estab- 
lish a  waiver  by  the  plaintiff  of  the  prohibition  contained  in  section  884  of 
the  Code  of  Civil  Procedure  and  entitle  the  physician  to  testify  on  behalf 
of  the  defendant  as  to  what  he  did  or  learned  during  the  examination. 

The  determination  of  the  question  of  a  waiver  of  the  prohibition  contained 
in  section  834  of  the  Code  of  Civil  Procedure  depends  very  largely  upon  the 
extent  to  which  the  patient  enters  into  the  details  of  the  consultations 
with  the  physician.    Fox  v.  Union  Tubnpikb  Co . .  863 

4. Contract  of  sale  of  a  lunch  wagon  —  parol  evidence,  tJiat  an  agreement 

by  the  vendor  to  abandon  the  business  was,  to  the  knowledge  of  the  parties  at  i/ie 
time  it  was  signed,  omitted,  is  incompetent.]  The  vendees  in  a  written  con- 
tract for  the  sale  of  a  lunch  wagon  contended  that  the  sale  was  made  upon 
condition  that  the  vendor  would  not  maintain  a  lunch  wagon  in  the  same  city 
or  sell  one  to  anybody  else  to  be  operated  there,  but  that  they  at  first  forgot 
to  mention  that  provision  to  the  attorney  who  drew  the  written  contract,  and 
that  when  the  attorney's  attention  was  called  to  the  omission  he  stated  that 
he  would  draw  a  new  contract  or  interline  the  omitted  provision  in  the  con- 
tract already  drawn,  but  the  vendees  stated  that  such  a  course  was  not  neces- 
sary, and  the  contract,  which  was  complete  upon  its  face,  was  then  executed 
without  change. 

EM,  that  the  oral  agreement  in  regard  to  maintaining  another  lunch 
wagon  was  not  a  collateral  and  independent  agreement,  and  that  parol  evi- 
dence of  such  agreement  was  inadmissible  as  It  tended  to  vary  the  written 
contract.    Love  v.  Hamel 860 

6. Parol  evidence  is  incompetent  to  vary  a  written  contract,  but  is  com- 
petent to  show  that  the  minds  of  the  parties  did  not  meet  — conversion.]  Where 
the  plaintiffs  in  an  action  for  the  conversion  of  goods  place  in  evidence  an 
instrument  signed  by  the  defendant,  which  in  terms  creates  a  contract  on 
his  part  to  act  as  an  agent  of  the  plaintiffs  in  respect  to  the  goods,  parol  evi- 
dence tending  to  show  that  one  of  the  agents  of  the  plaintifra  sold  the  goods 
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to  the  defendant  and  that  another  of  their  agents  delivered  the  goods  and 
handed  to  the  defendant  the  instrument,  representing  it  to  be  a  receipt  for 
the  goods,  is  admissible.  Such  testimony  does  not  violate  the  rule  that  parol 
evidence  is  not  admissible  to  vary  the  terms  of  a  written  contract;  it  tends 
to  show  that  there  was  no  contract  between  the  parties,  that  the  written 
Instrument  was  signed  under  a  misapprehension,  and  that  the  minds  of  the 
parties  did  not  meet  thereon.    Allen  v.  Konbad 21 

6.  Promiaory  note — payable  after  the  maker^s  death — facts  ioAmA 

e^ablish  a  earmderatian.]  Proof  in  an  action  on  a  promissory  note  that  the 
maker  of  the  note  married  a  widow  with  whom  and  her  three  children  he 
lived  as  one  family;  that  the  widow's  deceased  husband,  at  the  time  of  his 
death,  was  in  possession  of  certain  real  property  under  a  contract  for  its 
purchase,  which  was  paid  up  b^  the  widow  and  the  maker  of  the  note;  that 
the  latter  took  the  title  thereto  m  his  own  name  and  built  thereon  a  house  in 
which  the  family  resided;  that  the  note  in  suit  was  executed  to  one  of  his 
stepchildren;  that  the  amount  thereof  was  fixed  by  the  maker  of  the  note, 
and  represented  the  interest  of  the  payee  thereof  In  the  property,  and  tbat 
the  maker  recognized  the  note  during  his  lifetime,  is  sufficient  to  sustain  a 
finding  by  the  trial  court  that  the  note  had  an  adequate  consideration. 

Randall  v.  Grant 485 

7.  Injury  from  the  kick  of  a  horee  — proof  as  to  the  horse  having  pre- 

ticusly  kicked,  sufficient  to  send  the  ease  to  the  jury,]  In  an  action  to  recover 
damages  for  an  injury  to  a  horse,  harness  and  wagon  and  for  personal  inju- 
ries sustained  bv  the  plaintiff  in  consequence  of  the  kicking  of  the  off  horse 
in  a  team  owned  by  the  defendant  while  plaintiff  was  driving  past  such  team^ 
two  witnesses  testified  that  on  a  previous  occasion  they  saw  the  same  horse, 
driven  by  the  same  man,  kick  under  similar  circumstances,  and  two  other  wit- 
nesses t^tified  that  on  different  occasions  the  off  horse  in  one  of  the  defend- 
ant's teams  had  kicked  at  them  in  the  same  manner  as  the  horse  which 
kicked  the  plaintiff. 

Held,  that  the  jury  might  properlv  find  that  the  horse  referred  to  by  the 
witnesses  was  the  one  which  kicked  the  plaintiff. 

ToLMiB  t.  Standard  Oil  Ck) 883 

8. Negligence — proof  of   impairment  of  hearing  —  absence  of  proof 

that  the  accident  could  hate  caused  it  —  the  objection  must  be  taken  by  motion 
to  strike  it  out.]  Where  the  complaint  in  an  action  to  recover  damage 
for  personal  injuries  alleges  an  impairment  of  the  plaintiff's  hearing  as  an 
element  of  damages,  the  testimony  of  a  lay  witness  as  to  what  she  had  per- 
sonallv  observed  In  respect  to  any  difference  in  the  plaintiff's  hearing  before 
and  after  the  accident  is,  as  partial  proof,  competent,  and  the  objection,  that 
such  testimony  was  not  connected  with  the  accident  by  proof  tiiat  impaired 
hearing  could  have  resulted  from  the  accident,  is  not  avidlable  to  the  defend- 
ant where  it  made  no  motion  to  strike  out  such  testimony  because  of  the 
absence  of  such  proof.    Hamel  v.  Brooklyn  Hkiohts  R.  K.  Co 181^ 

9. Client  not  bound  by  his  aitomeifs  attempt  to  influence  a  udtness.] 

The  agency  involved  in  the  relation  of  attorney  and  client  is  not  such  as  to 
render  competent,  against  the  client,  evidence  of  an  alleged  attempt  on  the 
part  of  her  attorney  to  induce  a  witness  called  by  the  adverse  party  to  testify 
falsely,  where  no  evidence  is  given  in  any  way  connecting  the  client  with 
such  attempt.    Id, 

10. Charge  as  to  the  preponderance  of  proof,]    In  an  action  to  recover 

damages  for  personal  injuries,  it  was  considered  that  it  was  not  error  for 
the  court  to  refuse  to  charge  the  jur^r  "  that  if  thev  are  in  doubt»  after  hear- 
ing all  this  testimony,  they  must  give  their  verdict  for  the  defendant,"  on 
the  ground  that  if  the  request  was  another  form  of  the  statement  that  the 
plaintiff  was  bound  to  prove  the  controverted  facts  by  a  preponderance  of 
credible  testimony,  it  was  a  reiteration  of  another  part  oi  the  charge,  and 
that  if  it  required  a  higher  standard  of  proof  from  the  plaintiff,  it  was 
unauthorized.    Id, 

11.  Bankruptcy  — prtferenee  to  a  creditor — u>hat  proof  necesaofy  to  ^ow 

that  he  '*  had  reasonable  ca/use  "  to  beliew  that  a  prrference  was  intended.]  Under 
subdivision  b  of  section  60  of  the  National  Bankruptcy  Act,  making  voidable 
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preferential  transfers  made  by  the  bankrupt  within  four  months  before  the 
flHng  of  the  petition,  if  the  person  receiving  it  "had  reasonable  cause  to 
believe  that  it  was  intended  therebv  to  give  a  preference/'  actual  belief  or 
knowledge  by  the  person  benefited  that  a  preference  was  intended  is  not 
essential  to  enable  the  trustee  to  attack  successfully  the  transfer. 

What  constitutes  "  reasonable  cause  to  believe"  is  a  question  of  fact 
depending  upon  the  peculiar  circumstances  of  each  case. 

Crittbnden  «.  Bakton 555 

12.  Aeeord  and  taHrfaetian — proof  of  the  mailing  of  a  check,  postage 

prepaid,  nuiifiea  a  Mding  thereof .]  Evidence  that  a  vendee  of  goods  sold 
made  a  ckim  for  a  deduction  from  the  purchase  price  because  of  the  partial 
destruction  of  the  goods  before  delivery,  and  that  after  a  conversation  with 
the  vendors  he  offered  to  pay  a  certain  amount  in  satisfaction  of  the  claim, 
and  subsequently  sent  a  certified  check  for  that  amount  to  the  vendors, 
inclosed  in  a  postpaid  letter  addressed  to  one  of  them  at  their  place  of  busi- 
ness, and  that  the  check  had  never  been  returned  or  paid,  Justifies  a  finding 
of  an  accord  and  satisfaction.    Suttok  o.  CoRNiNa 589 

18.  Presumption  as  to  the  receipt  of  a  cheek  inclosed  in  a  postpaid  letter.] 

The  sending  of  the  check  inclosed  in  the  postpaid  letter  addressed  to  the  ven- 
dors at  their  place  of  business  raises  a  presumption  of  the  receipt  of  the 
check  by  the  vendors.    Id. 

14.  An  objection  that  a  hook  used  hefore  the  jury  w€ts  not  put  in  evidence, 

when  too  late,}  The  objection  that  a  bank  book  submitted  to  the  Jury  was  not 
offered  in  evidence,  cannot  be  raised  for  the  first  time  after  the  rendition  of 
a  verdict.    Id. 

15.  Belease'^parol  evidence  to  show  that  part  of  the  consideration  to  be 

given  thertfor  has  not  been  paid  is  competent."]  Where  certain  of  the  parties 
to  an  action  to  foreclose  a  mechanic's  lien  for  |1,130  agree  that  if  the  plain- 
tiff would  settle  the  action  for  |1,100  and  would  execute  to  all  the  defendants 
a  general  release,  the  defendants  would  pay  the  plaintiff  |30,  and  such  release 
and  satisfaction  are  subsequently  executed  and  delivered,  parol  testimony, 
showing  that  the  defendants  had  not  paid  the  full  consideration  for  the 
release,  is  admissible,  as  it  does  not  affect  the  force  of  the  release. 

Wbnz  v.  Mbybbsohn 180 

16.  WT^en  a  deeedenl^s  daughter  is  incompetent  to  testify  as  against  his 

administratrix  to  a  conversation  with  her  father.  ]  Where  a  woman  is  appointed 
administratrix  of  her  husband's  estate  and  an  attempt  is  made  to  compel  her 
to  account  for  saving  bank  deposits  made  by  her  husband  in  their  loint 
names,  a  daughter  oi  the  intestate,  whose  interest  in  the  estate  will  be 
increased  if  the  bank  accounts  are  held  to  be  part  of  the  estate,  is  incompetent, 
under  section  829  of  the  Code  of  Civil  Procedure,  to  testify  on  behalf  of  the 
contestants  as  to  whether  she  had  a  conversation  with  her  father  "  in  which 
the  moneys  on  deposit  in  a  savings  bank  or  banks  was  the  subject  thereof  and 
in  which  the  reasons  for  it  being  in  names  was  given." 

Mattbr  of  Mbbhan 156 

17.  Savings  and  loan  association  —  burden  of  proof  as  to  the  existence  of 

money  as>plicable  to  the  payment  of  the  withdrawal  value  of  shares  sought  to  be 
withdrawn.]  A  member  of  a  savings  and  loan  association,  who  brings  an 
action  against  the  association  to  recover  the  withdrawal  value  of  his  shares, 
must  establish  that  the  receipts  of  Uie  association,  applicable  to  the  payment 
of  withdrawing  shares,  were  sufficient  for  the  payment  not  onlv  of  the 
plaintiffs  shares  but  also  for  the  payment  of  all  shares  of  the  withdrawal  of 
which  Uie  association  had  been  notified  prior  to  the  time  when  the  plaintiff's 
notice  of  withdrawal  was  served. 

Evidence  insufficient  to  warrant  a  finding  that  the  plaintiff  had  success- 
fully sustained  this  burden  of  proof,  considered. 

Tbator  v.  Nbw  Tork  Mut.  Savings  Assn 807 

18. Master  and  servant — liability  of  the  master  for  the  acts  of  an  incom- 
petent servant.]  In  an  action  to  charge  a  master  with  liability  to  one  serv- 
ant, for  the  acts  of  an  alleged  incompetent  fellow-servant,  the  proper  course 
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is  to  show  specific  acts  of  incompetency  on  the  part  of  the  servant  and  that 
the  master  knew,  or  should  have  known,  of  such  incompetency. 

McCaktt  V,  RiTCH 145 

19. Speeiflc  €icts,  not  general  repuiation^  may  be  ehawn.]    Evidence  of 

specific  acts  of  incompetency  does  not  authorize  the  admission  of  testimony^ 
as  to  the  general  reputation  of  the  emplovee  for  competency,  but  simply 
of  testimony  tliat  knowledge  of  such  specific  acts  was  general  in  the  com- 
munity,   io. 

20. General  reputation.'^  Proof  of  the  general  reputation  of  the  serv- 
ant for  competency  is  not  admissible  for  the  purpose  of  showing  constructive 
notice  to  the  master.    Id. 

21. Partnership — an  agreement  to  subscribe  towards  the  expense  of  driU- 

ing  a  gas  well  does  not  create  it  —  what  appearances  do  not  indicate  a  partner- 
fthip.]  An  agreement  to  subscribe  towards  the  expenses  of  drilling  a  gas 
well,  in  the  profits  of  which,  if  gas  be  found  in  paying  quantities,  each  sub- 
scriber to  the  fund  is  to  share,  does  not  make  the  subscribers  partners  as  to 
a  third  person. 

Circumstances  showing  that  the  third  party  was  not  misled  by  any  appear- 
ances indicating  the  existence  of  a  copartnership,  considered. 

Clabk  v.  Rumset 435 

Of  negligence  and  contributory  negligence  in  accident  eases. 

See  Neoliqbnce. 

As  to  the  method  of  offering  effidence,  excepting  to  its  admission  or 


rejection,  etc. 

iS^  Trial. 

[Look  also  under  head  of  particular  subject  for  the  rules  of  evidence  pecu- 
liarly relating  thereto.] 

EXAMINATION  —Cf  a  party  before  trial. 
See  Defosition. 

EXECUTION — Action  by  a  receiver  in  supplementary  proceedings  to  set 
aside  a  fraudulent  conveyance —  right,  after  a  dismissal  thereof,  to  enforce  pay- 
mcnt  of  the  fees  and  costs —  a  receiver's  fee  of  ffty  dollars.]  1.  A  receiver 
appointed  in  proceedings  supplementary  to  execution  against  a  debtor  is 
entitled,  after  the  dismi^al  of  an  action  brought  by  him  to  set  aside  a  fraudu- 
lent conveyance,  to  enforce  the  payment  of  the  fees  and  costs  of  the  supple- 
mentary proceedings,  and  an  allowance  of  fifty  dollars  to  the  receiver  is  Jus- 
tified by  section  8320  of  the  Code  of  Civil  Procedure  as  amended  in  1899. 

Matter  of  Holton  v.  Robinson i5 

2. Remedy  by  contempt  as  weU  as  by  execution.]    Where  costs  in  a  case 

are  a  mere  incident  to  the  matter  before  the  court  and  make  up  a  part  of  the 
"sum  of  money  ordered  or  adjudged  by  the  court  to  be  paid,"  it  is  compe- 
tent for  the  court  to  punish  the  fauure  to  pay  the  costs  by  contempt  proceed- 
ings, although  the  costs  might  have  been  collected  by  execution.    Id. 

8. Bill  of  sale — executed  on  condition  that  a  certain  period  is  to  elapse 

before  the  title  passes  —  during  such  period  a  leiy  may  be  made  on  the  goods 
under  a  judgment  against  the  vendor.]  Where  a  firm  executes  a  bill  of  sale  of 
its  stock  in  trade  as  security  for  a  debt,  upon  the  understanding  that  it  shall 
have  until  the  following  Tuesday  to  pay  the  debt,  and  that  in  the  meantime 
the  ownership  of  the  property  shall  remain  in  the  firm,  £2jid  it  shall  continue 
the  business  as  usual,  the  firm,  until  the  following  Tuesday,  has  an  interest 
in  the  property  which  is  subject  to  seizure  and  sale  upon  execution. 

Hakes  v.  Thornton 484 

4. Receiver  in  supplementary  proceedings  appointed  by  a  county  judge — 

on  his  death  the  Supreme  Court  may  appoint  his  successor.]  Where  a  receiver 
in  supplementary  proceedings,  appointed  by  a  county  judge,  dies  during 
the  pendency  or  an  action  brought  by  him  under  the  direction  of  the 
Supreme  Court  to  reach  property  of  the  judgment  debtor,  his  functions 
ana  title  devolve  upon  the  Supreme  Court,  which  court  may  appoint  a  sub- 
stituted receiver  for  the  purpose  of  enabliog  the  action  to  be  continued. 

Smith  v.  Babnum 291 
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5. Failure  to  file  a  conditional  contract  of  tale.']    When  a  failure  to  file 

a  contract  of  conditional  sale  of  goods,  even  if  such  tiling  be  necessary,  is  not 
available  to  a  city  marshal  levying  upon  the  goods,  considered. 

Fennikoh  d.  Gunn 132 

EZECTJTOB  AND  ABMINISTRATOB— «7tin«2i<;^»V?n  of  tl\e  Supreme 
Court  and  of  the  Surrogated 8  Court  over  an  executor's  accounting  —  und^r  utJiat 
circumittances,  when  that  €f  the  Supreme  Court  is  first  invoked,  it  mil  retain 
the  case.]  1.  The  infant  children  of  George  Stein  way,  deceased,  whose  will 
directed  a  part  of  the  income  9f  his  estate  to  be  applied  to  their  maintenance, 
brought  an  action  in  the  Supreme  Court  against  one  von  Bernuth,  as  execu- 
tor and  trustee  under  the  will  of  George  bteinway,  deceased,  the  said  von 
Bernuth  and  others  as  executors  of  William  Stcinway,  deceased,  and  the 
residuary  legates  of  George  Steinway,  deceased  The  complaint  therein 
alleged  that  eighteen  months  had  elapsed  since  the  death  of  George  Stein- 
way, but  that  von  Bernuth,  as  his  executor,  had  taken  no  steps  towards 
an  accounting;  that  he  had  refused  to  apply  any  portion  of  the  income  of 
the  estate  of  George  Steinway  to  the  support  of  the  plaintiffs,  basing  such 
refusal  upon  the  ground  that  the  executors  of  William  Steinway  (von  Ber- 
nuth being  one  of  them)  had  made  a  claim  against  von  Bernuth  as  executor  of 
George  Steinway,  involving  substantially  the  whole  estate,  and  that  it  would 
be  unsafe  for  him  to  make  any  further  application  of  the  income  to  the  sup- 
port of  the  plaintiffs  while  that  claim  was  pending  and  undetermined.  The 
complaint  further  alleged  that  von  Bernuth's  wife  was  a  residuary  legatee 
under  the  will  of  William  Steinway;  that  the  interest  of  von  Bernuth  was 
antagonistic  to  the  interest  of  the  plaintiffs;  that  the  claim  was  fraudulent, 
and  that  there  was  danger  of  a  delay  in  the  determination  thereof,  and  that 
in  the  meantime  the  plaintiffs  lacked  support.  The  relief  asked  was  a  deter- 
mination that  the  claim  was  invalid,  an  accounting  by  von  Bernuth  and  such 
other  equitable  relief  as  might  be  then  proper. 

ffeld,   that  as  the  jurisdiction  of  the  Surrogate's  Court  had  not  been       ^ 
invoked,  the  Supreme  Court  might  retain  and  dispose  of  the  matter. 

Steinway  v.  Von  Bebnxjth 261 

2.  Complaint  against  executors — when  drfective  in  not  alleging  that  they 

were  such.]  In  an  action  brought  to  charge  the  defendants  as  executors  of 
John  W.  Healj[  upon  a  contract  made  by  Healy  in  his  lifetime,  the  defend- 
ants were  described  in  the  title  as  executor  and  executrix  of  Healy.  The 
complaint  alleged  that  Healy  died  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate,  but  there  was  no  allegation  that  any  person  was 
nominated  as  executor  in  that  will,  or  that  letters  testamentary  were  issued 
to  the  defendants,  or  any  one  else,  or  that  the  defendants  ever  qualified  as 
executors.  The  complaint,  however,  did  allege  that  the  plaintiff  filed  her 
claim  with  the  defendants  as  executor  and  executrix,  but  that  the  same  was 
rejected.  It  did  not  appear  what  claim  was  so  filed,  or  whether  it  was  filed 
with  the  defendants  as  executor  and  executrix  of  Healy. 

Held,  that  there  was  nothing  in  the  complaint  which  would  warrant  the 
inference  that  the  defendants  occupied  the  representative  character  in  which 
they  were  sought  to  be  charged.     Eley  v.  Higqins 581 

3.  Assessment  against  one  ' '  as  executor  and  trustee  " — it  need  not  specify 

the  amount  held  as  executor  and  as  trustee  in  each  of  several  trust  funds.] 
Where  the  executor  of  a  will  is  also  the  trustee  of  three  separate  trusts  createa 
by  the  will  and  holds  several  funds,  one  as  executor  and  one  as  trustee  for 
each  trust,  an  assessment  against  him  "as  executor  and  trustee''  for  an 
Aggregate  amount  which  he  admits  holding  in  those  capacities,  is  not  illegal 
because  of  the  failure  of  the  assessors  to  levy  three  separate  assessments 
against  him  as  trustee  of  the  trust  funds,  and  a  fourth  separate  assessment 
against  him  as  executor.    People  ex  rel.  Bubb  v,  Feitnbb 233 

4.  Trust  investments.]    A  trustee  holding  funds  for  investment  is 

bound  to  invest  the  same  in  government  or  real  estate  securities  except  so 
far  as  the  Legislature  has  authorized  him  to  invest  in  other  specified  securi- 
ties.   Matter  op  Wotton 584 

App.  Diy.— Vol.  LIX.         83 
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5.  Duty  of  a  trustee  to  sell  unauthoriud  iecurities.]    JSemble,  that  if  a 

trustee,  finding  a  portion  of  the  trust  estate  invested  in  unauthorized  interest 
bearing  securities,  sees  fit  to  continue  such  investments  after  he  has  had  a 
reasonable  opportunity  to  sell  them  without  loss  and  to  reinvest  the  proceeds 
in  authorized  securities,  he  will  be  liable  for  any  loss  resulting  from  his  fail- 
ure to  sell  the  unauthorized  securities  except  in  an  exceptional  case.    Id. 

6.  Objtetion  to  the  retention  of  unauthorized  securities,  when  ineffective,] 

Where  a  trustee  under  a  will,  finding  that  the  testator  had  invested  a  portion 
of  the  trust  fund  in  interest-bearing  railroad  bonds,  held  such  bonds  for  nine 
years  and  finally  sold  them  at  a  loss,  an  objection  interposed  upon  his  account- 
ing to  that  part  of  the  account  in  which  he  credited  himself  with  the  loss 
ar&inff  upon  the  sales  of  the  bonds,  upon  the  ground  that  such  bonds  were 
specifically  bequeathed  to  the  life  beneficiary  and  to  the  remaindermen  after 
her  death,  and  that  for  that  reason  the  sale  was  not  only  unnecessary  but  that 
he  had  no  right  to  make  it,  does  not  bring  up  for  review  the  question  whether 
the  trustee  was  negligent  in  making  the  sale.    Id. 

7.  Bequest  of  the  testatrix  and  the  life  beneficiary  to  keep  them.]    Semble, 

that  the  trustee  was  not  justified  in  retaining  the  unauthorized  securities  as 
an  investment,  notwithstanding  the  fact  that  the  life  beneficiary  of  the  trust 
communicated  to  him  a  letter  written  to  her  by  the  testatrix  m  which  she 
stated  that  she  did  not  desire  to  have  any  of  her  securities  changed,  and  that 
the  life  beneficiary  concurred  in  such  desire.    Id. 

8.  Denial  of  commissions  Justified  ]  Where  it  appears  that  the  trus- 
tee sold  a  portion  of  the  trust  estate  and  made  no  effort  to  reinvest  the  pro- 
ceeds, but  deposited  them  in  his  own  bank  to  his  individual  credit,  paying  no 
interest  to  the  life  tenant,  and  that  he  subsequently  turned  such  proceeds 
over  to  his  sister  without  keeping  anything  to  show  for  them,  and  that  she 
held  them  without  paying  interest  until  the  accounting,  the  surrogate  is  jus- 
tified in  refusing  to  allow  commissions  to  the  trustee.    Id. 

9. When  a  decedenVs  daughter  is  incompetent  to  testify  as  against  his 

administratrix  to  a  conversation  with  her  father.]  Where  a  woman  is  appointed 
administratrix  of  her  husband's  estate  and  an  attempt  is  made  to  compel  her 
to  account  for  savings  bank  deposits  made  bj  her  husband  in  their  joint 
names,  a  daughter  of  the  intestate,  whose  mterest  in  the  estate  will  be 
increased  if  the  bank  accounts  are  held  to  be  part  of  the  estate,  is  incompetent, 
under  section  829  of  the  Code  of  Civil  Procedure,  to  testify  on  behalf  of  the 
contestants  as  to  whether  she  had  a  conversation  with  her  father  "in  which 
the  moneys  on  deposit  in  a  sayin^p  bank  or  banks  was  the  subject  thereof 
and  in  which  the  reasons  for  it  bemg  in  names  was  given." 

Matter  of  Mebhan 15^ 

FALSE  BEPBESENTATIONS— /n«urafk)tf— aiMird  set  aside  because  of 
misrepresentations  as  to  the  appraiser  sdeeted  by  the  insurance  oom'panies.]  1. 
Where  property  covered  by  several  insurance  policies  is  destroyed  by  fire  and 
theinsurance  companies  demand  an  appraisal  under  a  clause  of  the  policy 
providing  that  in  case  of  disagreement  the  amount  of  loss  shall  *'  be  ascer- 
tained by  two  competent  and  disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,"  evidence  that  the  person  representing  the 
insurance  companies  stated  to  the  insured  that  the  appraiser  nominate  by 
the  insurance  companies  was  not  a  professional  appraiser  for  insurance 
companies,  and  had  never  appraised  a  loss  for  any  oi  the  companies  inter- 
ested, and  that  he  was  a  proper  man  to  act  as  an  appraiser,  when  in  fact  such 
appraiser's  principal  occupation  for  several  years  had  been  appraising  losses 
for  insurance  companies,  and  he  had  previously  acted  for  the  companies 
interested  in  the  loss  in  question,  couplea  with  the  fact  that  the  appraiser  gave 
the  insured  no  notice  of  the  time  and  place  of  the  appraisal,  and  refused  to 
accept  information  offered  by  an  employee  of  the  insured  as  to  items  of 
property  wholly  destroyed  or  otherwise  not  visible  or  open  to  inspection,  and 
that  they  awarded  the  insured  |3,081  while  a  referee  found  the  amount  of 
the  loss  to  be  $3,830.28,  is  sufficient  to  warrant  the  setting  aside  of  the  award 
on  the  ground  of  fraud.    Kaiser  «.  Hamburo-Brembn  Fire  Ins.  Co 825 

2. Effect  of  the  appraiser's  want  of  authority  to  represent  one  of  the 

companies.]    The  fact  that  the  person  who  acted  for  the  insurance  companies 
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had  no  authority  to  represent  one  of  them,  does  not  affect  the  right  of  the 
insured  to  have  the  award  set  aside  as  against  such  insurance  company,  as 
if  the  latter  was  not  responsible  for  the  fraud  it  could  not  hold  the  insured 
to  a  contract  obtained  by  such  fraud.    Id. 

3. Building  and  loan  association — when  bound,  by  the  representations  of 

its  agents,  not  to  enforce  a  mortgage  given  by  a  borrowing  member  beyond  a 
certain  number  of  payments,]  What  representations  by  the  agent  of  a  build- 
ing and  loan  association  that  it  will  not  enforce  a  mortgage  ^iven  by  a  bor- 
rowing member  beyond  a  certain  number  of  payments  will  bind  the  associa- 
tion, considered.    Feoflb's  Building,  L.  &  8.  Assn.  v,  Platz 275 

See  Fraud. 

—  Cf  a  receiver . 
See  Receiyer. 

— Insurance  against. 
See  Insurance. 

See  Partnership. 

FOBFEITUKE  —  Of  a  liouor  tax  certificate. 
See  Intoxicating  LiquoR. 

FBAUD  —  Action  for  damages  for  a  breach  of  a  contract — it  is  not  a  bar  to 
one  to  recover  money  advanced  under  it  on  (he  ground  that  it  was  obtained  by 
fraud —  an  objection  t?uit  one  is  in  affirmance  and  the  other  in  disaffirmance  of 
the  contract. 

See  Lawrence  v.  Freeman 55 

Insurance  —  av}a/rd  set  aside  because  of  misrepresentations  as  to  the 

appraiser  selected  by  the  insurance  companies — effect  of  his  want  of  authority  to 
represent  one  of  the  companies. 

See  Elaiser  v.  Hamburg-Bremen  Fire  Ins.  Co 525 

FBAUDXJLENT  CONVEYANCE  — Action  by  a  receiver  to  set  aside  a 
fraudulent  conveyance — fight,  c^ter  a  dismissal  thereof  to  enforce  payment  of 
tJiefees  and  costs  of  supplementary  proceedings — a  receiver's  fee  cf  fifty  doUais^ 
1.  A  receiver  appointed  in  proceedings  supplementary  to  execution  against 
a  debtor  is  entitled,  after  the  dismissal  of  an  action  brought  by  him  to  set 
aside  a  fraudulent  conveyance,  to  enforce  the  payment  of  the  fees  and  costs 
of  the  sui)plementary  proceedings,  and  an  allowance  of  fifty  dollars  to  the 
receiver  is  justified  by  section  8820  of  the  Code  of  Civu  Procedure,  as 
amended  in  1899.    Matter  op  Holton  v.  Robinson 45 

2.  The  receiver's  title  relates  back.]  The  receiver's  title  to  the  prop- 
erty relates  back  to  the  service  of  the  order  for  the  examination  of  the  judg- 
ment debtor.    Id. 

3.  Remedy  by  contempt  as  well  as  by  execution.]    Where  costs  in  a  case 

are  a  mere  incident  to  the  matter  before  the  court  and  make  up  a  part  of  the 
*•  sum  of  money  ordered  or  adjudged  by  the  court  to  be  paicl,*'  it  is  compe- 
tent for  the  court  to  punish  the  &ilure  to  pay  the  costs  by  contempt  pro- 
ceedings, although  the  costs  might  have  been  collected  by  execution,    id. 

QilFT  —  Agreement  as  to  wages — when  a  finding  that  it  was  **a  present  or  a 
voluntary  gift "  will  be  set  aside. 

See  Barrett  v.  Bailet 800 

GRADE  GROSSING  COMMISSIONERS  —  Award  of  damages  by. 
See  Municipal  Corporation. 

HEALTH  BO ARD  —  Approval  by  the  State  Board  of  EMth  of  a  village  sew- 
age  system — it  is  not  authority  for  the  maintenance  of  a  nuisance.]  The 
approval  of  a  village  sewage  system  by  the  State  Board  of  Health  does  not 
constitute  an  authority  for  the  maintenance  of  a  nuisance  and  the  consequent 
injury  to  private  property.    Butler  v.  Village  of  White  Plains 30 

HIGHWAY  —  Negligence — injury  from  a  wagon  striking  a  stone  on  a  hill, 
and  throioing  out  the  occupant — proof  as  to  care.]    1.  In  an  action  to  recover 
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damages  for  personal  injuries  sustained  by  the  plaintiff  in  consequence  of 
the  dangerous  condition  of  a  bifhway  in  t&e  defendant  town,  the  evidence 
tended  to  show  that  such  conaition  of  the  highway  had  existed  for  several 
months  and  that  the  highway  commissioner  was  notified  thereof,  but  that  no 
work  was  done  upon  the  road  during  the  year  in  which  the  accident  liap- 
pened;  that  on  the  occasion  of  the  accident  the  plaintiff  was  riding  along 
the  highway  with  her  husband  in  a  platform  spring  wagon  drawn  by  a 

gentle  norse;  that  thev  were  driving  down  a  steep  hill  and  that  the  hus- 
and  had  applied  the  Drake;  that  the  plaintiff  was  sitting  on  the  seat  with 
him  looking  ahead  when  a  wheel  on  the  husband's  side  of  the  wagon  struck 
a  stone  and  she  was  pitched  forward;  that  before  she  could  recover  herself, 
the  wagon  struck  a  second  stone  and  she  was  thrown  to  the  ground  and 
injured. 

Held,  that  the  inference  that  the  plaintiff  was  exercising  a  reasonable 
degree  of  care  might  be  drawn  from  the  circumstances,  although  there 
was  no  direct  testimony  to  that  effect.    Newell  «.  Town  op  Stony  Point.  237 

2. What  part  of  the  road  constitutee  the  highway.']    The  traveled  portion 

of  a  highway  is  not  confined  to  the  part  actually  used  by  vehicles  the 
greater  portion  of  the  time,  but  includes  that  part  which  is  held  open  to 
the  public  as  a  highway  and  which  is  used  in  passing  other  teams.    Id, 

8.  Laying  out  a  street  acroes  a  railroad — notice  mitst  he  given  under 

chapter  754  of  1897  although  the  proceeding  wae  begun  brfore  its  passage.]  Chap- 
ter 754  of  the  Laws  of  1897,  requiring  notice  of  an  intention  to  la;^  out  a 
street,  avenue  or  highway  across  a  steam  surface  railroad  to  be  given  to 
the  railroad  company  by  the  municipal  corporation,  and  giving  the  railroad 
company  the  right  to  be  heard  before  the  authorities  of  the  municipal  cor- 
poration upon  the  Question  of  the  necessity  of  such  street,  avenue  or  high- 
way, is  not  rendered  inapplicable  to  a  proceeding,  begun  under  the  charter 
of  the  city  of  Yonkers  (Laws  of  1895,  chap.  085)  oefore  the  act  was  passed, 
by  section  81  of  the  Statutory  Construction  Law  (Laws  of  1892,  chap.  077) 
relating  to  the  effect  of  the  repeal  of  a  statute,  as  the  act  of  1897  only 
affects  the  procedure.    Matter  of  Ludlow  Street 180 

4.  Bicycle  paths  —  they  impose  no  additional  burden  upon  a  Tugiway — 

the  Bicycle  Law  is  constitutional  as  regards  abutting  owners.]  Chapter  152  of 
the  Laws  of  1899,  as  amended  by  chapter  640  of  the  Laws  of  1900,  authoriz- 
ing the  maintenance  of  bicycle  sidcpaths  on  public  highways,  does  not 
impose  any  additional  burden  upon  the  use  of  the  highway,  and  is  not  uncon- 
stitutional, as  against  an  owner  of  land  abutting  on  the  highway,  as  being 
an  appropriation  of  her  property  without  due  process  of  law  and  for  a  pub- 
lic use  without  just  compensation.    Rtan  v.  Prebtton 97 

5.  Interference  with  t?ie  right  to  hitch  horses  in  front  of  ahutting  prem- 
ises.] The  fact  that  the  use  of  the  sidepath  will  interfere  to  some  extent 
with  the  practice  of  hitching  horses  in  the  highway  in  front  of  the  abutting 
owner's  premises,  does  not  render  the  statute  unconstitutional.    Id. 

6.  Claune  limiting  their  use  to  licensed  bicyclers.]     Quare.  as  to  the 

validity  of  the  limitation  of  the  use  of  the  paths  to  licensed  bicycle  owners. 
Id. 

7. Turnpike  —  care  required  in  t7»  maintenance  ]    A  turnpike  road  is  a 

public  highway,  and  the  same  duty  rests  upon  a  turnpike  company  to  keep  its 
roads  and  bridges  reasonably  safe  for  ordinary  travel  that  rests  upon  munici- 
palities with  reference  to  roads  and  bridges  owned  and  maintained  hj  them. 
The  absence  of  a  guard  or  railing  where  one  is  needed  to  make  a  highway 
reasonably  safe  is  a  defect.    Fox  «.  Union  Turnpike  Co 863 

8. An  unguarded  approach  to  a  bridge.]    Where  the  approach  to  a 

bridge  on  a  much  traveled  turnpike  consists  of  a  fill  between  retaining 
walls,  eighty -eight  and  nine-tenths  feet  long,  twenty-five  feet  wide  at  the 
commencement  and  eighteen  feet  widest  the  bridge,  at  which  point  it  is  over 
ten  feet  above  the  adjoining  lands,  the  (;^uestion  whether  the  failure  to 
maintain  guards  or  railinj^s  on  the  approach  is  such  a  defect  as  will  constitute 
negligence  on  the  part  of  the  turnpike  company  and  render  it  liable  for  per- 
sonal injuries  sustained  by  a  woman  while  riding  up  the  approach  between 
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nine  and  ten  o'clock  on  a  starlight  night,  in  a  wagon  drawn  by  a  gentle  horse, 
driven  by  her  son-in-law,  who  was  acquainted  with  the  horse  and  accus- 
tomed to  driving,  in  coisequenceof  the  norse  shying  for  some  undisclosed 
reason  and  plunging  over  the  side  of  the  approach,  is  a  questioo  for  the  jury 
as  is  also  the  question  of  the  injured  party's  contributory  negligence.    M, 


9. Proof  that  tio  previous  accident  had  occurred.' 


In  an  action  against 


the  turnpike  company  to  recover  damages  for  such  injuries,  evidence  that  no 
previous  accident  had  occurred  on  the  approach  to  the  bridge  is  proper  for 
the  jury  to  consider  in  determining  whether  it  was  a  dangerous  place,  and 
whether  the  accident  was  one  that  could  have  been  reasonably  anticipated,  but 
such  evidence  does  not  of  itself  establish  a  defense  to  the  action,    id. 

HOBSB: 

See  AKiMAii.  ' 

HOSPITAL  —  Negligence,  in  operating  on  a  pcUient  u^ho  paye  orUyfor  board 
and  attendance  and  not  for  the  eurgeon*8  eeroices — a  poet  graduate  school  and 
hospital  where  it  occurs  is  not  liable  therefor. 

See  Collins  «.  N.  Y.  Post  Graduatb  Mbd.  School 68 

H1JFSBAND  AND  WIFE  —  Action  by  a  wife  for  a  separation  on  the  ground 
of  abandonment  —  a  defense,  based  on  her  refUeal  to  cohabit  with  her  husband 
and  to  cease  her  intercourse  with  an  aUeged  paramour — condoncUion  of  adultery.  ] 
1.  A  husband,  whose  wife  so  conducted  herself  with  a  male  acquaintance 
as  to  arouse  his  suspicions  and  excite  the  comment  of  the  neighbors,  brought 
an  action  against  her  for  an  absolute  divorce,  but  discontinued  the  suit  upon 
the  wife  signing  a  letter  in  which  she  denied  that  anything  improper  had 
taken  place,  and  promised  that  she  would  cease  all  intercourse  or  corre- 
spondence with  her  alleged  paramour,  and  would  avoid  meeting  him.  Not- 
withstanding her  promise,  the  wife  refused  to  cohabit  with  her  husband,  and 
continued  to  meet  her  alleged  paramour  without  the  sanction  of  her  hus- 
band who,  upon  learning  ofsuch  meetings,  left  her  but  was  subsequently 
induced  to  return  by  a  mutual  friend.  Thereafter,  the  husband  discovered 
that  his  wife  persisted  in  her  secret  meetings  and  finally  left  her.  She  there- 
upon brought  an  action  against  him  for  a  separation,  on  the  eround  of 
abandonment,  to  which  the  husband  interposed  the  defense  of  justification. 

Held,  that  it  was  not  necessary  for  the  defendant  to  establish  adultery 
on  the  part  of  the  plaintiff  subsequent  to  the  reconciliation  and  the  with- 
drawal of  the  action  for  divorce; 

That  her  conduct  subsequent  to  the  condonation,  in  refusing  to  cohabit 
with  her  husband,  and  in  persisting  in  disregarding  his  wishes  and  her  own 
promises,  constituted  a  sufficient  justification  for  his  leaving  her  and  refusing 
to  support  her; 

That  the  withdrawal  of  the  divorce  suit  did  not  operate  as  a  condonation 
of  the  offense  of  adultery,  as  the  wife,  at  the  time  of  the  alleged  condona- 
tioD,  denied  that  she  had  been  guilty  of  that  offense.    Deisleb  v.  Deislbb.  .  207 

2. Pleading — ctctian  for  crimincU  converscUion,  alleging  the  alienation 

of  the  wifis  affections  by  way  of  damages  caused  thereby. "l  The  complaint  in 
an  action,  after  alleging  that  the  defendant  maliciously  alienated  the  affec- 
tions of  the  plaintin's  wife  and  debauched  and  carnally  knew  her,  stated 
"that  in  consequence  and  by  reason  of  said  criminal  reuUions  the  affections 
of  the  said  Margaret  R.  Currie  became  alienated,  and  the  said  Margaret  R. 
Currie  was  wrongfully  induced  and  enticed  by  said  defendant  to  leave  this 
plaintiff  and  his  and  her  then  residence  in  said  town  of  Schodack."  It 
further  alleged  that ''  by  reason  of  the  premises  the  affections  which  the 
said  Margaret  R.  Currie  theretofore  had  for  the  plaintiff  were  alienated 
and  destroyed,  and  the  plaintiff  was  thereby  deprived  of  the  comfort, 
society,  aid  and  assistance  and  affection  which  he  otherwise  would  have  had 
from  the  said  Margaret  R.  Currie,  and  plaintiff  has  suffered  great  distress  of 
body  and  mind  in  consequence  thereof,  to  his  damage  ten  thousand  dollars 
($10,000)." 

Held,  that  the  complaint  stated  a  single  cause  of  action  for  criminal  conver- 
sation, and  that  the  alienation  of  the  wife's  affections  and  her  enticement 
from  him  were  alleged  as  part  of  the  damages  caused  by  it. 

CxTBBiB  V,  Qabdbnibb 819 
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8. Judgment  for  iUwrce —  if  entered  btfare  1805  it  cannot  be  amended  a$ 

to  the  euitody  of  a  child,']  The  court  has  no  power  to  modify  a  judgment  of 
absolute  divorce  entered  in  November,  1894,  which  awarded  the  custody  of 
a  child  of  the  marriage  to  the  plaintiff,  by  giving  the  custody  of  such  child 
to  the  defendant,  as  section  1T71  of  the  Code  of  uvil  Procedure,  as  amended 
in  1805.  giving  the  court  authority  to  modify  such  a  judgment,  is  applicable 
only  to  judgments  rendered  after  the  amendment  went  into  effect. 

Matter  of  Haworth 808 

4. A  motion  to  modify  a  decree  of  diwree,  where  made.]    Semble,  that  a 

motion  to  modify  such  a  judgment  is  governed  by  section  760  of  the  Code 
of  Civil  Procedure,  and  cannot  be  made  in  a  county  which  is  not  in  the  same 
judicial  district  as  the  county  in  which  the  venue  was  laid  or  the  decree  was 
entered  and  which  does  not  adjoin  such  county.    Id, 

5. Waiter  of  a  hueband^s  right,  exieting  prior  to  the  Married  Women' e 

Act  of  1848,  to  monef  belonging  to  hie  w^e  —  effert  of  hie  reeeitfing  it  fi-om  hie 
v>ife  in  trust  for  the$r  eon.]  A  husband  absolutely  entitled  to  reduce  to  pos- 
sesion money  bequeathed  to  his  wife,  before  the  passage  of  the  Married 
Women's  Act  in  1848,  might  waive  such  right  and  permit  his  wife  to  hold 
the  money  as  part  of  her  separate  estate  and  might  properly  receive  it  from 
the  wife  upon  trust  to  hold  it  for  the  benefit  of  their  son. 

DORLAND  V.  DORLAND 37 

INDIGTUBNT  —  County  Court  of  Queene  county  — Jurisdiction  of  ,  to  try  a 
pereon  indicted  for  a  misdemeanor  where  no  proceedings  have  been  had  in  the 
Special  Sessions. 

See  Pboflb  v,  McCarthy 881 

INFANT — ]^ect  of  the  infancy  of  parties.]  Infants  acquire  no  greater 
right  under  void  acts  than  do  adults. 

Matter  of  Manhattan  R.  Co.  «.  Tompkins 578 

INJUNCTION  —  Action  to  restrain  the  maintenance  of  a  dam  below  the  dam 
of  the  plaintiff — an  iruunetion  craning  the  dtfendant  from  backing  water 
upon  the  plaintiff's  whedis  improper — it  requires  the  defendant  to  decide  (Ae 
^estion  at  issue. 

Ste  YiLLAQE  OF  Ebbsbtille  V,  Kebsbville  £l.  Co 881 

In  an  action  by  one  tenant  for  life  against  his  cotenant  for  a  determina- 

iion  as  to  their  respective  rights,  for  an  accounting  and  a  receiver  —  an  under- 
taking sXould  be  given  where  an  injunction  to  restrain  summary  proceedings  is 
granted. 

See  Potter  v.  Potter. 140 

The  discharge  by  a  village  of  the  effluent  €f  a  sewage  disposal  system  into 

an  already  poUuted  stream  wUl  be  enjoined  at  the  suit  of  a  riparian  owntr. 

SeeBuThXRv,  Yillagb of  White  Plains 80 

IN80LVBNC7 : 

See  Bankruptcy. 

INSPBCmON  —  Cf  books  and  papers. 
See  Discovert. 

1NSX7SAN0E  —  Accident  insurance — total  disability  not  accruing  within 
thirty  days  of  the  accident  — failure  to  give  notice  within  ten  days — what  act 
4>f  the  company  is  not  a  waiver  thereof,]  1.  A  policy  of  accident  insurance 
provided  for  the  payment  by  the  defendant  to  the  assured  of  "  the  sum 
of  twenty -five  dollars  per  week  for  a  period  not  exceeding  fifty -two  con- 
aecutive  weeks  as  indemnity  for  loss  ot  time  resulting  from  bodily  injury 
80  affected  during  the  life  of  this  certificate  through  external,  violent  and 
accidental  means  which  shall  independently  of  all  other  causes  immediately 
and  wholly  disable  him  from  transacting  any  and  every  kind  of  business 
pertaining  to  his  occupation  above  stated."  The  assured  was  not  entitled 
to  indemnity  unless  the  disability  accrued  within  thirty  days  from  the  date 
of  the  accident  causing  such  disability,  and  unless  the  assured  notified  the 
defendant  of  the  accident  within  ten  days  after  the  happening  tha«of .    On 
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March  4,  1896,  the  assured,  who  was  a  physician  in  general  practice,  was 
kicked  by  an  insane  patient  on  the  left  side  of  the  face  and  over  the  eye;  on 
March  twenty-eighth  he  noticed  a  numbness  in  his  legs,  and  on  the  9th  day 
of  April,  1896,  t£e  assured,  who  up  to  that  time  had  transacted  his  usual 
business,  suffered  a  stroke  of  paralysis  and  became  wholly  disabled,  the 
paralysis  being  traced  to  the  accident  of  March  fourth.  April  28,  1896,  fifty 
<lays  after  the  accident,  he  served  notice  of  the  occurrence  thereof  on  the 
defendant. 

In  an  action  upon  the  policy  it  was 

HM,  that  as  the  total  disability,  which  occurred  on  April  ninth,  did  not 
accrue  within  thirty  days  from  March  fourth,  the  date  of  the  accident,  the 
plaintiff  had  no  cause  of  action; 

That  the  failure  to  give  notice  of  such  disability  within  ten  da^s  after 
the  happening  of  the  accident,  or  ten  days  after  the  total  disability  had 
developed,  would  prevent  a  recovery; 

That  evidence  that  the  defendant  sent  the  assured  notices  of  assessments 
subsequent  to  Uie  accident,  and  blanks  upon  which  to  make  proof  of  loss, 
and  permitted  the  plaintiff  to  examine  its  books,  and  that  after  the  death  of 
the  assured  it  applied  for  and  obtained  permission  to  make  an  external  exam- 
ination of  his  body,  did  not  authorize  the  jury  to  find  that  the  defendant  had 
waived  the  provision  of  the  policy  requiring  notice  of  the  accident  to  be 
given  within  ten  days  after  the  happening  thereof. 

Haoadobn  f>.  !&Iasonic  Accident  Assn 821 

2. Award  set  aside  because  of  misrepresentations  as  to  tha  appraiser 

selected  by  the  insurance  companies.']  Where  property  covered  by  several  insur- 
ances policies  is  destroyed  by  nre  and  the  insurance  companies  demand  an 
appraisal  under  a  clause  of  the  policy  providing  that  in  case  of  a  disagree- 
ment the  amount  of  loss  shall  "be  ascertained  by  two  competent  ana  dis- 
interested appraisers,  the  insured  and  this  company  each  selecting  one/' 
evidence  that  the  person  representing  the  insurance  companies  stated  to  the 
insured  that  the  appraiser  nominated  by  the  insurance  companies  was  not  a 
professional  apprai^r  for  insurance  companies,  and  had  never  appraised  a  loss 
for  any  of  the  companies  interested,  and  that  he  was  a  proper  man  to  act  as 
an  appraiser,  when  in  fact  such  appraiser's  principal  occupation  for  several 
years  had  been  appraising  losses  for  insurance  companies,  and  he  had  pre- 
viously acted  for  tne  companies  interested  in  the  loss  in  question,  coupled 
with  the  fieu^t  that  the  appraiser  gave  the  insured  no  notice  of  the  time  and 
place  of  the  appraisal,  and  refused  to  accept  information  offered  by  an 
employee  of  the  insured  as  to  items  of  property  wholly  destroyed  or  other- 
wise not  visible  or  open  to  inspection,  and  that  they  awarded  the  insured 
$8,031  while  a  referee  found  the  amount  of  the  loss  to  be  13.830.28,  is  suffi- 
cient to  warrant  the  setting  aside  of  the  award  on  the  ground  of  fraud. 

KA.ISER  V.  HAMBURG-BBBlfEN  FiRB  InS.  Co 525 

8. Effect  of  the  appraiser's  want  of  authority  to  represent  one  of  the 

companies.]  The  fact  that  the  person  who  acted  for  the  insurance  companies 
had  no  authority  to  represent  one  of  them,  does  not  affect  the  right  of  the 
insured  to  have  the  award  set  aside  as  against  such  insurance  company,  as  if 
the  latter  was  not  responsible  for  the  fraud  it  could  not  hold  the  insured  to  a 
contract  obtained  by  such  fraud.    Id. 

4. Notice  of  appraisal  to  the  insured.^    Semble,  that  while  insurance 

appraisers  are  not  obliged  to  five  the  claimant  any  formal  notice,  or — at 
least  not  in  all  cases  —  to  near  evidence,  the  insured  must,  unless  he  waives  his 
right,  either  have  notice  or  knowledge  of  the  meeting  of  the  appraisers  and 
an  opportunity  to  draw  their  attention  to  the  items  of  his  loss  and  make 
representations  and  explanations  to  them  concemins;  the  nature  thereof  and 
thus  insure  a  consideration  of  his  entire  claim  and  guard  against  omission 
and  misconduct.    Id. 

5. Judicial  notice  as  to  a  custom  of  the  insured  to  state  the  loss  to  the 

appraisers.']  The  court  will  take  Judicial  notice  of  the  fact  that  it  is  usual  and 
customary  for  the  insured  or  his  representatives  to  make  statements  to  the 
appraisers  concerning  the  loss.    Id. 
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6. Life  inmiranes  policy  —  aligned  to  secure  a  debt  and  stibeequenily  to 

secure  a  second  debt  of  the  owtier,  each  creditor  thereafter  paying  a  proportionate 
part  of  the  premiums — proper  division  of  the  proceeds  of  the  policy,]  July  18, 
1878,  the  owner  of  a  policy  of  life  insurance  assigned  the  same  to  one  Shaw 
as  collateral  security  for  the  payment  of  a  |800  note.  Shaw  paid  the  full 
premiums  during  the  years  1873  and  1874.  In  November,  1874,  the  owner 
of  the  policy  assigned  it  to  one  Cornell  to  the  extent  of  $1,300,  and  since 
that  time,  until  the  policy  matured  in  1899,  Shaw  paid  one- third  of  the 
premiums  and  Cornell,  or  his  estate,  paid  two-thirds  thereof.  The  premi- 
ums paid  by  Shaw,  together  with  bis  loan  and  the  interest  thereon, 
exceeaed  the  amount  whidi  became  payable  upon  the  death  of  the  party 
insured. 

Held,  that  as  it  was  evident  from  the  correspondence  of  the  parties  that  the 
policy  was  kept  in  force  for  their  mutual  benefit  and  that  it  was  not  con- 
templated that  Comeirs  payments  should  be  used  to  keep  alive  Shaw's 
security,  the  proper  method  of  dividing  the  proceeds  of  the  policy  was  to  give 
iMkck  to  each  of  the  parties  the  premiums  which  each  had  paid,  with  inter- 
est, and  then  to  apply  the  balance  upon  the  debt  due  to  Shaw. 

Shaw  «.  Cornell 573 

7. What  is  included  by  the  addition,  to  the  description  of  a  building  by 

street  number,  of  the  words  '*  and  additions  attached.'*]  A  standard  fire  insur- 
ance policy  was  issued  covering  the  stock  of  a  retail  furniture  store  *'  while 
contained  in  the  brick  building  and  additions  attached  situate  No.  967  on 
the  south  side  of  Broadway,  Buffalo,  N.  Y."  At  one  corner  of  the  brick 
building  was  a  two-story  frame  building  situated  chiefly  on  the  rear  of  the 
lot  adjoining  the  brick  building  but  extending  over  and  against  the  rear  of 
the  brick  buildinf^  two  inches.  The  frame  building  was  used  in  connection 
with  the  brick  building,  both  of  which  were  owned  by  the  same  person,  as  a 
part  of  the  furniture  store  and  was  the  only  building  attached  to  or  con- 
nected with  the  brick  building. 

Meld,  that  the  frame  building  was  fairly  comprehended  within  the  expres- 
sion "  and  additions  attached."    Maisel  v.  Fire  Association 461 

8. Policy  construed  in  fancr  cf  the  insured.]    Any  uncertainty  in  the 

language  of  a  fire  insurance  policy  will  be  resolved  in  favor  of  the  insured. 
Id, 

9. Accident  insurance — a  reasonable  time,  beyond  that  specified,  given  to 

bring  a  suit]  A  certificate  of  accident  insurance  provided  for  an  inaemnity 
of  twenty- five  dollars  per  week  for  fifty-two  weeks  against  loss  of  time 
resulthiff  from  accidental  injury;  that  legal  proceedings  to  enforce  payment 
thereunder  should  not  be  brought  until  the  expiration  of  three  months  after 
receipt  by  the  association  of  satisfactory  proofs  of  loss,  and  that  no  suit 
should  be  maintained  upon  the  certificate  unless  brought  within  one  year 
from  the  date  of  the  alleged  accident. 

Held,  in  a  case  in  whicu  the  disability  continued  so  long  that  the  proofs 
of  loss  could  not  be  furnished  and  the  three  months  expire  before  the  expi- 
ration of  the  year,  that  the  certificate  holder  was  entitled  to  a  reasonable 
time  after  the  expiration  of  three  months  from  the  furnishing  of  the  proofs 
of  loss  within  which  to  commence  an  action  upon  the  certificate; 

That  a  delay  of  seventeen  days  after  the  expiration  of  three  months  from 
the  time  of  furnishing  the  proofs  of  loss  was  not  unreasonable. 

Dbnison  0.  Masons'  Accident  Assn 294 

10. A  limitation  of  liability  to  weekly  wages  held  inappluxMe.]  A  pro- 
vision in  such  a  certificate  that  "in  no  case  shall  the  weekly  indemnity 
exceed  the  weekly  salary  of  the  insured,"  when  construed  in  connection 
with  another  provision  of  the  policy  which  provides,  "  This  certificate  does 
not  cover  accidents  or  injuries  to  persons  who  have  ceased  to  follow  any 
regular  occupation,  except  such  persons  as  are  insured  as  preferred,"  must  be 
deemed  to  refer  only  to  those  persons  insured  who  are  receiving  a  weekly 
salary  and  does  not  limit  a  recovery  by  one  who  is  insured  in  the  preferred 
class  as  a  retired  farmer.    Id, 

11. Deposit,  by  agreement  with  the  agent,  of  the  premiums  in  a  bank  — 

effect  of  a  declaration  of  forfeiture  on  a  tender  and  on  the  right  to  withdraw  the 
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deposit.]  In  an  action  brought  to  recover  upon  such  a  certificate  it  appeared 
that  the  plaintiff,  before  starting  on  a  journey  in  February,  1897,  entered 
into-an  arrangement  with  the  defendant's  agent  and  the  cashier  of  a  bank  by 
which  the  plaintiff  agreed  to  deposit  in  the  bank  a  certain  sum  of  money  for 
the  purpose  of  paying  the  dues  on  the  certificate  during  his  absence,  and  by 
which  the  agent  agreed  to  collect  the  dues  at  said  bank.  The  agent  collected 
at  the  bank  me  dues  which  became  due  April  1,  1897,  and  July  1,  1897,  pur- 
suant to  the  agreement.  In  August,  1897,  he  was  succeeded  by  a  new  agent 
who,  when  informed  of  the  arrangement  for  the  payment  of  the  dues, 
assented  thereto.  About  October  1,  1897,  when  the  next  quarterly  dues 
became  due,  the  new  agent  bought  a  draft  at  the  bank  for  remittance  to 
the  defendant,  and  upon  his  attention  being  called  by  the  cashier  to  the  fact 
that  he  had  not  included  the  plaintiff's  dues,  he  stated  that  he  had  forgotten 
them  but  would  include  them  later  with  others.    October  twenty-fiftn  the 

Slaintiff  met  with  an  accident,  and,  notice  thereof  having  been  given  to  the 
efendant,  it  asserted  that  the  certificate  had  been  forfeited  because  of  the 
failure  to  pay  the  October  dues. 

Held,  th&t  the  declaration  of  forfeiture  was  wrongful  and  excused  the 
plaintiff  from  the  necessity  of  making  a  formal  tender  of  the  quarterljr  dues 
to  the  defendant  or  leaving  the  amount  of  such'  dues  on  deposit  with  the 
bank; 

That  the  fact  that  the  plaintiff,  after  notice  of  the  alleged  forfeiture,  with- 
drew his  entire  deposit  from  the  bank  and  waited  over  a  year  thereafter  before 
bringing  an  action  upon  the  certificate,  did  not  deprive  him  of  his  right  to 
recover  thereon.    Id, 

12. A  tender  not  required  of  the  ineured  where  the  company  wrongfuUy 

declares  the  policy  forfeited.  ]  Where  the  general  agent  of  an  insurance  com- 
pany notifies  a  subordinate  agent  that  a  policy  has  been  forfeited  for  non- 
payment of  a  premium  and  cannot  be  reinstated  unless  the  insured  furnishes 
a  satisfactory  medical  certificate,  although  the  thirty  days'  grace  allowed  by 
the  terms  of  the  policy  for  the  payment  of  such  premium  have  not  then 
expired,  and  the  subordinate  agent,  who  has  authority  to  receive  the  pre- 
miums due  upon  the  policy,  communicates  such  notification  to  the  insured, 
the  insured  is  not  obliged  to  make  a  formal  tender  of  the  premium  to  the 
insurance  company  in  order  to  keep  the  policy  in  force. 

Tb  Bow  V.  WASHINaTON  LiFB  iSrsuRAi^CB  Co 310 

18. Mutual  benefit  life  insurance — a  fund  payable  **to  the  family  or 

dependents**  of  a  member —  the  objection  that  a  niece  is  not  included  therein  is 
available  only  to  the  association,]  Where  a  member  of  a  mutual  benefit  life 
insurance  association,  whose  certificate  of  incorporation  provides  that  the 
benefit  fund  shall  be  paid  "to  the  family  or  dependents  of  such  member  as 
he  shall  have  directed,"  designates  his  niece  as  the  beneficiary  of  his  certifi- 
cate, the  objection  that  such  designation  was  ultra  tires,  in  that  the  bene- 
ficiary was  neither  of  the  family  of  the  deceased  nor  dependent  upon  him, 
is  available  only  to  the  association  and  cannot  be  urged  by  the  widow  and 
children  of  the  member.    Maguibe  v.  Maguirb 143 

XNTOZIGATING  UJ^JJGR^  Liquor  tax  certificate  — it  may  be  canceled 
because  of  a  violation  of  the  Liquor  Law  at  another  place.]  1.  Where  a  person, 
maintaining  a  picnic  ground,  secured  five  liquor  tax  certificates  authorizing 
him  to  traffic  in  liquor  in  five  sejparate  buildiogs  located  on  the  ground,  each 
of  which  had  a  separate  bar  and  independent  facilities  for  dispensing  liquors, 
and  thereafter  surrendered  four  of  the  certificates,  evidence  that  after  such 
surrender  he  continued  to  traffic  in  liquors  in  each  of  the  building  for  which 
the  four  surrendered  certificates  were  issued,  justifies  the  canceUation  of  all 
five  certificates,  notwithstanding  the  fact  that  the  Liquor  Tax  Law  was  not 
violated  at  the  place  for  which  the  outstanding  certificate  was  issued. 

Matter  of  Ltman  (Textbb  Cbbtificatb) 217 

2.  A  previous'conviction  is  not  essential  to  its  cancelkUion.]    The  right 

of  the  holder  of  a  liquor  tax  certi^ate  to  a  rebate  upon  its  surrender  is  not 
an  absolute  property  right,  but  a  qiialified  right,  which  exists  onl^  under  the 
conditions  specified  in  the  Liquor  Tax  Law,  and  a  previous  conviction  for  a 

App.  Div.— Vol.  LIX.        84 


666  INDEX. 

INTOZIOATINa  UanOB  —  Qmtinued.  paoi. 

TiolatioD  of  the  Liquor  T^x  Law  is  not  a  prerequisite  to  a  denial  of  this 
qualified  right.    Id, 

8.  No  right  to  a  jury  trial  eiriits,]    Proceedinrs  for  the  cancellation  of 

a  liquor  tax  certificate  do  not  require  a  jury  trial.    Id. 

4.  The  eertilieate  may  he  forfeited  in  a  summary  proceeding.]    Section 

18  of  the  Liquor  Tax  Law,  authorizing  the  Commissioner  of  Excise  to  proceed 
upon  the  bond  without  previous  prosecution  or  conviction  for  a  violation  of 
the  Liquor  Tax  Law,  does  not  establish  that  it  was  the  intent  of  the  Legis- 
lature that  a  liquor  tax  certificate  could  not  be  forfeited  in  a  summary  pro- 
ceeding, in  the  absence  of  a  conviction  for  a  violation  of  the  Liquor  Tax 
Law.    Id, 

5.  Liquor  tcuB  certificate — a  rebate  not  allowed  when  an  indictment  ie 

pending  for  a  violation  of  the  late  under  another  certificate  A  Under  section  25 
of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amdl  by  Laws  of  1897, 
chap.  812),  relating  to  the  surrender  of  liquor  tax  certificates  and  the  pay- 
ment of  rebates  thereon,  an  assignee  of  a  certificate  who  has  surrendered 
the  same  is  not  entitled  to  the  nayment  of  the  rebate  due  thereon  if  there  is 
pending,  undetermined,  an  indictment  a^nst  the  person  to  whom  the  cer- 
tificate was  issued  for  a  violation  of  the  Liquor  Tax  Law  while  tra£Qcking  in 
liquors  under  another  certificate.    People  ex  sel.  Settz  «.  Lticah 173 

6. Liquor  Taos  Law  —  a  consent  by  the  owner  of  a  dwelling  house  may  he 

revoked,]  A  consent  to  the  use  of  premises  for  the  purpose  of  trafiScMng  in 
liquor,  executed  under  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  §  17, 
subd.  8,  as  amd.  by  Laws  of  1897,  chap.  812),  without  consideration  by  Uie 
owner  of  a  dwelling  house  within  200  feet  of  such  premises,  may  be  revoked 
at  any  time  before  it  is  presented  to,  or  acted  on  by,  the  coilnty  treasurer. 

Matter  of  Adriance 440 

7. Expenditure  by  the  liquor  dealer  upon  the  faith  thereof,]    The  fact 

that  before  the  consent  was  revoked,  and  in  reliance  thereon,  the  applicant 
for  the  liquor  tax  certificate  expended  about  $800  in  fitting  up  the  premises 
for  the  liquor  traffic,  does  not  affect  the  rcvocability  of  the  consent.    Id, 

8. Local  option  —  t?ie  petition  must  be  filed  with  the  town  derk.]    Under 

section  16  of  the  Liquor  Tax  Law,  requiring  the  questions  affecting  local 
option  in  a  town  to  oe  resubmitteil  to  the  electors  of  the  town  at  the  town 
meeting  held  every  second  year,  the  filing  in  the  town  clerk's  office  of  the 
petition  mentioned  in  the  section  is  a  condition  precedent  to  the  resub- 
mission of  the  questions.    Matter  of  Eribqer 845 

9. If  the  petition  is  not  filed  with  the  town  derk  a  special  town  meeting 

cannot  thereafter  be  ordered  by  the  court,]  If  the  questions  were  not  properly 
submitted  at  the  biennial  town  meeting,  because  of  the  failure  to  file  su^ 
petition  in  the  town  clerk  s  office,  the  case  falls  within  the  exception  to  sec- 
tion 16  of  the  Liquor  Tax  Law,  as  amended  by  chapter  867  of  the  Laws  of 
1900,  and  the  court  has  no  power  to  direct  the  holding  of  a  special  town 
meeting,  at  which  the  questions  shall  be  again  submitted.    Id, 

10. Purpose  of  requiring  the  petition  to  be  filed  with  the  town  derk,] 

Semble,  that  the  manifest  purpose  of  the  Legislature  in  requiring  the  petition 
to  be  filed  in  the  office  of  the  town  clerk,  was  to  enable  that  officer  to  give  the 
notice  required  by  section  84  of  the  Town  Law  (Laws  of  1890,  chap.  569).  Id. 

11.  Liqu>or  tax  certificate — false  statements  in  the  application  therrfor 

— if  immaterial  they  do  not  violate  it.]  Untrue  statements  contained  in  an 
application  for  a  liquor  tax  certificate  will  not  invalidate  the  certificate  issued 
upon  such  application,  if  the  applicant  would  have  been  entitled  to  the  cer- 
tificate had  he  correctly  stated  the  facts;  in  such  a  case  the  false  statements 
are  immaterial.    Matter  of  Moulton 25 

12.  Consents  are  unnecessary  if  the  premises  were  occupied  cls  a  hold 

March  28,  1896.]  Where  the  premises  for  which  the  certificate  is  requested 
were  actually  occupied  as  a  hotel  on  the  28d  day  of  March,  1896,  tiie  appli- 
cant is  entitled  to  the  certificate  without  filing  any  consents,  and  it  is  imma- 
terial whether  or  not  liquors  were  sold  upou  the  premises  before  or  after 
the  enactment  of  the  Liquor  Tax  Law.    Id, 
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13.  JSifect  of  7ioUl  premties,  occupied  as  such  March,  33,  1896,  becoming 

untefiantedf^r  six  months  A  The  mere  fact  that  the  hotel  was  untenanted 
during  a  period  of  some  six  months  does  not  evince  an  intention  on  the  part 
of  the  owner  to  abandon  the  property  right  secured  by  the  statute  of  obtain- 
ing a  liquor  tax  certificate  without  filing  any  consents.    Id, 

INVESTMENT  —  Cf  trust  fundi. 
See  Trust. 

JT7DOMENT —  Chattel  mortgage  not  fled — uihat  possession  of  the  chattds  bp 
the  mm'tgagee's  agent  is  not  effective  as  against  a  stLbseouent  levy  under  a  judgment 
bif  confession  against  the  mortgagor.'^  1.  Where  a  chattel  mortgage  is  void,  as 
against  judgment  creditors  of  the  mortgagor,  because  there  was  no  actual 
or  continued  change  of  possession  of  the  mortgaged  property,  and  because 
the  mortgage  was  not  flea  in  the  town  where  the  mortgagor  resided,  the  fact 
that  the  mortgagee  commenced  proceedings  for  the  foreclosure  of  the  chattel 
mortgage  and  posted  a  notice  of  the  sale  of  the  mortgaged  property,  and, 
through  his  attorney,  told  a  tenant  of  the  mortgagor,  who  was  in  possession 
of  the  mortgaged  property  and  who  pointed  out  such  property  to  the  attor- 
ney, that  he  (the  attorney)  took  possession  of  the  property  by  virtue  of  the 
chattel  mortgage,  does  not  prevent  the  sheriff  from  levying  on  the  mortgaged 
chattels  under  an  execution  issued  upon  a  judgment  b^  confession  there- 
after, but  before  the  sale  under  the  mortgage,  entered  against  the  mortgagor. 

Wild  v,  Pobter 850 

2. Effect  of  a  judgment  by  confession,]    A  judgment  by  confession 

establishes  the  relation  of  debtor  ana  creditor  between  the  parties  to  the 
record  and  the  amount  of  the  indebtedness,  and  can  only  be  impeached  for 
fraud  or  collusion  in  its  procurement.    Id. 

8. Res  ad  judicata  —  when  a  defendant  is  bound  by  an  abjudication  in 

favor  of  his  co-defendant  altTumgh  a  copy  of  the  tatter's  answer  is  not  served 
upon  him.]  Where  an  heir  at  law  brings  an  action  against  his  decedent's 
widow  to  recover  possession  of  premises  formerly  owned  by  the  decedent, 
upon  the  theory  tnat  a  deed  and  will  executed  by  the  decedent,  under 
which  the  widow  claimed  title,  were  void,  the  fact  that  the  widow  did  not 
serve  a  copy  of  her  answer  upon  an  infant  heir  at  law,  who  was  made  a 
party  defendant  and  appeared  in  the  action  by  his  guardian  ad  litem,  does 
not  prevent  a  judfi^ment,  rendered  therein  in  favor  of  the  widow,  being  a  bar 
to  a  subsequent  similar  action  brought  by  the  infant  heir  at  law. 

Pratt  v.  Johkson 53 

4.  Interlocutory  judgment  in  an  action  for  the  dissolution  of  a  copa/rt* 

nership — examination  of  a  party.]  In  an  action  brought  for  a  dissolution  of  a 
copartnership  an  interlocutory  decree  for  an  accounting  follows  almost  as  a 
matter  of  course,  upon  which  the  defendant  has  full  opportunity  to  examine 
the  plaintiff  and  also  the  partnership  books  on  all  subjects  connected  with  the 
partnership.  In  such  a  case  an  order  directing  the  examination  of  the  plain- 
tiff before  trial  should  not  be  granted,  unless  it  is  absolutely  necessary  in 
order  to  protect  the  defendant's  rights  and  enable  her  to  prepare  for  trial. 

BURNHEIHEB  f7.  SCHMID 564 

6.  Default  in  answeiing  —  two  montJuf  delay  in  moving  to  vacate  the 

Judgment  entered  thereon  excused.]  A  delay  by  the  city  of  New  York  of  two 
months  in  moving  to  vacate  a  judgment  entered  against  it  by  default 
because  of  its  failure  to  answer  in  an  action  brought  against  it,  is  not  such 
laches  as  requires  a  denial  of  the  motion,  where  it  appears  that  the  default 
resulted  from  the  failure  of  a  clerk  employed  in  the  office  of  the  corporation 
counsel  to  make  a  proper  entry,  in  a  diary,  of  the  date  at  which  the  time 
to  answer  expired.    Shaw  v.  Citt  op  New  York. 568 

6.  T?ie  plaintiff's  right  to  recover  not  considered  on  a  motion  to  open  a 

default  in  pleading.]  Upon  a  motion  to  open  a  default  in  pleading  the  court 
wi]l  not  determine  a  det»table  question  as  to  the  plaintiff's  right  to  recover 
upon  his  demand.    Id. 

7. For  divorce — (f  entered  before  1895  it  cannot  be  amended  as  to  the 

custody  of  a  child.]    The  court  has  no  power  to  modify  a  judgment  of  abso- 
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lutA.  divorce  entered  in  November,  1894,  which  awarded  the  custody  of  a  child 
of  the  marriage  to  the  pUintiff,  by  giving  the  custody  of  such  child  to 
the  defendant,  as  section  1771  of  the  Code  of  Civil  Procedure,  as  amended 
in  1895,  giving  the  court  authority  to  modify  such  a  judgment,  is  applicable 
only  to  judgments  rendered  after  the  amendment  went  into  effect. 

Matter  of  Ha  worth 393 

8. A  motion  to  modify  a  decree  of  divorce,  where  made  A    SemHe,  that  a 

motion  to  modify  such  a  judgment  is  governed  by  section  769  of  the  Code  of 
Civil  Procedure,  and  cannot  be  made  m  a  county  which  is  not  in  the  same 
judicial  district  as  the  county  in  which  the  venue  was  laid  or  the  decree  was 
entered  and  which  does  not  adjoin  such  county.    Id. 

9. A  mere  recital  of  eoU$  in  a  judgment  ie  not  reviewable.]    Where  a 

judgment  recites  that  the  costs  of  the  action  on  a  former  appeal  have  been 
taxed  against  the  plaintiff  at  a  specified  sum,  but  makes  no  provision  for  their 
collection  or  payment,  the  question  whether  the  costs  were  properly  so  taxed 
or  whether  the  executor  should  be  required  to  pay  the  same  is  not  presented 
by  an  appeal  from  such  judgment.    Bouton  v.  Welch 288 

10. Al( emotive  mandamue — denial  of  on    undisputed  facte.]     The 

denial  of  an  alternative  writ  of  mandamus  on  disputed  facts  is  equivalent  to 
an  adjudication  that  the  allegations  of  the  relator  standing  alone  do  not  fur- 
nish a  legal  ground  for  the  relief  sought.    People  ex  rel.  Carll  v.  Whttb.    17 

JTTDIGIAL  DETEBMINATION—  Cf  a  municipal  officer -^  what  is  not. 
See  MuKiciPAL  Corporation. 

JTTDICIAL  8AI«B  —  Mortgage  forecloeure  eale — a  bidder  unable  to  pay  down 
ten  per  cent  in  caeh  excused,  although  the  property  wm  resold  for  less  than  Jus  bid.] 
1.  At  a  mortgage  foreclosure  sale  the  mortgaged  premises  were  struck  down 
to  the  president  of  a  corporation,  the  mortgagor,  who  was  acting  in  its  inter- 
est, for  121,600.  He  did  not  have  enough  money  to  pay  the  ten  per  cent 
required  by  the  terms  of  sale,  but  offered  to  give  a  check  or  draft  for  that 
amount.  The  referee,  at  the  instance  of  the  plaintiffs  attomev,  refused  to 
accept  either,  or  to  adjourn  the  sale  for  a  day,  in  order  to  enable  the  presi- 
dent of  the  corporation  to  procure  the  money.  Thereupon  the  latter  onered 
to  withdraw  his  bid  and  to  allow  the  premises  to  be  struck  down  to  a  subse- 
quent lienor  who  had  bid  |21,500,  but  the  subsequent  lienor  rejected  the 
offer,  saying  that  he  then  expected  to  purchase  the  premises  at  a  much  lower 
figure.  The  premises  were  then  resold  and  were  struck  down  to  a  third 
party  for  $18,700,  the  subsequent  lienor  having  bid  a  s tightly  lower  amount. 

A  surplus  was  realized  on  the  resale,  but  nctwithstanding  this,  the  court, 
upon  the  motion  of  the  subsequent  lienor,  made  an  order  requiring  the  presi- 
dent of  the  mortgagor  to  pay  the  referee  the  difference  between  me  amount 
bid  by  him  and  the  amount  realized  on  the  resale. 

There  was  no  evidence  that  the  president  of  the  mortgagor  did  not  make 
the  bid  in  good  faith,  or  was  not  pecuniarily  responsible,  and  Lis  attorney 
swore  that  it  was  a  frequent  practice  in  the  county  in  which  the  sale  was 
had  to  give  the  bidder  time  in  which  to  procure  the  ten  per  cent. 

Held,  that  the  order  should  be  reversed; 

That  the  circumstances  did  not  require  the  court  to  enforce  so  severe  a  for- 
feiture against  the  president  of  the  corporation  for  the  sole  benefit  of  the 
subsequent  lienor.    Leslie  v.  Saratoga  Brewing  Co 400 

2.  Mortgage  —  money  of  a  corporation  paid  down  at  the  foreclosure  sale 

by  a  bidder  without  its  autJuyrity  —  recovery  thereof  where  the  bidder  refuses  to 
complete  his  purchase]  When  money  of  a  corporation  paid  down  at  a  mort- 
gage foreclosure  sale  by  a  bidder  without  its  authoritv  may  be  recovered 
where  a  new  sale  \&  ordered,  because  of  the  bidder's  refusal  to  complete  his 
purchase,  considered.    Phslan  v.  Downs  288 

JUBY — Impanelling  of  trial  by,  and  submission  of  a  cause  to  juries, 

500  TRIAL. 

LABOB  OBG ANIZATION : 

See  Master  and  Servant. 
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— A  beti^fleiary,  who  Tias  induced  the  commission  of  a  breach  of 
trust  and  has  acquiesced  therein  for  ttoenty-five  years,  held  to  ba  precluded  from 
maintaining  an  action  to  enforce  the  trust. 

Bee  WOODBRIDGB  V,  BOCKES 503 

Jury  trial — a  demand  thertfor  at  Special  Term  **  before  the  production 

iff  any  evidence**  is  in  tims. 

See  Baylib  v.  Bxtllock  Electric  Mfo.  Co 576 

Default  in  answering  —  ttoo  morUhtt  delay  in  momng  to  vacate  the  judg- 
ment entered  thereon  excui^. 

See  Shaw  t).  City  op  New  York 563 

Security  for  costs  —  what  delay  in  applying  for  it  does  not  constitute 

laches. 

See  Cooke  f>.  Metropolitan  Street  R.  Co 154 

I«ANDIiOBD  AND  TENANT  —  Lease  —  what  statements,  by  orte  proposing 
to  take  an  assignment  thereof  arid  by  tJte  lessors  agent,  do  not  modify  its  provis- 
ions as  to  repairs.]  1.  A  lease  for  a  term  of  ten  years  provided  that  the 
lessee  should  ''  at  his  own  cost  and  expense  make  any  necessary  repairs  to 
said  building  during  said  term/'  and  that  the  lessee  might  terminate  the 
lease  at  the  end  of  any  year  of  the  term  upon  giving  three  months'  notice. 
After  the  lease  had  run  about  six  months,  a  person  who  had  entered  into 
negotiations  with  the  lessee  for  the  assignment  thereof,  went  to  the  office  of 
the  lessor's  agent  and  stated  to  one  Johnson,  who  was  in  charge  of  the  office, 
that  he  would  purchase  the  lease  if  the  lessor  would  make  certain  repairs 
(which  he  did  not  specify)  upon  the  premises.  Johnson  thereupon  wrote 
the  lessor's  agent  the  following  letter: 

"  Nothing  special  to  write  about,  unless  it  is  that  your  tenant  Sugarman 
has  sold  out  to  T.  Heffernan,  builder,  to  take  effect  February  15th.  Heffer- 
nan  called  to  see  you  about  making  some  repairs  to  office,  and  he  wants  to 
build  a  paint  room  on  top.  I  told  him  he  would  have  to  get  alorg  the  best 
way  he  could  until  your  r*urn,"  to  which  the  agent  replied:  *'Heffeman 
can  make  such  necessary  repairs  and  such  other  repairs  as  he  thinks  neces- 
sary, and  I  will  be  liberal  in  settlement  with  him.  1  will  help  a  good  tenant 
all  I  can." 

Upon  receiving  the  agent's  letter,  Johnson  showed  it  to  the  proposed 
assignee,  who  thereupon  purchased  the  lease,  entered  into  possession  of 
the  demised  premises  and  made  certain  repairs  thereon,  which  did  not 
include  the  building  of  a  paint  room  or  any  substantial  repairs  to  the  office. 

Held,  that  the  two  letters  quoted  did  not  constitute  a  modification  of  the 
written  lease  which  would  entitle  the  assignee  to  offset  against  rent  due 
thereunder  the  cost  of  making  the  repairs — such  repairs  not  being  those 
specified  in  Johnson's  letter,  as  to  which  alone  the  lessor's  agent's  letter 
could  be  construed  to  require  him  to  make  a  liberal  settlement; 

That,  as  the  lessor's  agent  was  informed  by  Johnson  that  the  assignment 
had  already  been  made,  there  was  no  consideration  for  the  former's  agree- 
ment to  pay  for  repairs; 

That  a  failure  on  the  part  of  Johnson  to  correctly  inform  the  lessor's 
agent  of  the  condition  of  the  negotiations  between  the  lessee  and  his 
assignee  dii  not  affect  the  lessor's  rights.    Eyerson  v.  Heffernan.  ......  583 

2.  What  constitutes  an  abandonment  of  a  renewal  of  a  lease  and  creates 

a  holding  from  month  to  month.]  A  lessee,  whose  lease  gave  it  the  priv- 
ilege of  a  renewal  for  another  year,  served  upon  the  lessors  a  notice 
stating  that  it  wished  to  renew  the  lease,  but  that  it  desired  to  obtain  addi- 
tional room.  After  some  negotiations,  the  lessee  sent  to  the  lessors  an  instru- 
ment reciting:  **This  is  to  certify  that  we,  Adams  Brothers  Co.,  accept  your 
Sroposition  regarding  leasing  premises  Nos.  152  and  154  Fort  Greene  Place, 
Brooklyn,  New  York,  and  aaditional  adjoining  space  as  specified  in  option 
expiring  this  day,  January  29,  1900."  The  lessors  caused  to  be  inserted  in 
the  new  lease  a  provision  not  contained  in  the  old  lease,  and  the  lessee 
refused  to  execute  it.  Subsequentlv  the  lessee  wrote  to  the  lessors  express- 
ing his  approval  of  a  suggestion  made  by  the  lessors'  attorney  that  all  nego- 
tiations in  regard  to  the  new  lease  be  declared  at  an  end  and  stating,  "  in 
the  meantime  you  will  consider  us  tenants  from  month  to  month  at  the  rate 
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of  $88.88^  per  month,  pending  any  new  deal  which  we  might  hope  to 
make  with  you."  The  lessors  made  no  objection  to  this  proposition  and 
received  rent  for  six  montlis  in  accordance  therewith  without  protest. 

Held,  that  the  lessors'  conduct  must  be  deemed  an  acquiescence  in  the 
lessee's  proposition  to  hold  from  month  to  month,  at  least  to  the  extent  of 
preyentinff  the  lessors  from  asserting  that  they  had  elected  to  regard  the  les- 
see as  holding  over,  under  the  terms  of  the  former  lease,  for  a  year. 

BuBCKLE  «.  Adams  Brothers  Co 109 

8.  Memorandum  not  expreising  a  eonsidereUion  or  the  substantial  terms 

of  a  contract  of  lease  for  more  than  a  year  —  it  is  not  a  compliance  with  the 
Statute  of  Frauds  ]  A  memorandum  dated  March  26,  1897,  statin?,  "Dear 
Madam. —  We  agree  to  take  entire  charge  of  the  premises  No.  100  West  109th 
Street,  comer  Columbus  Ave.,  keeping  it  in  good  order  and  paying  all 
expenses  until  May  1st,  1900.  We  further  agree  to  pay  you  the  sum  of  . 
seventy  five  dollars  ($75)  per  month,  beginning  May  1st,  1897.  If,  at  the 
expiration  of  this  agreement,  the  rent  of  said  property  shall  have  advanced, 
and  if  said  agreement  shall  be  renewed,  we  will  increase  the  monthly  pay- 
ment to  you  in  proportion  to  the  advance  in  rents."  is  not  a  sufficient  com- 
pliance with  the  Statute  of  Frauds,  as  it  does  not  express  the  consideration 
for  the  monthly  payments  of  seventy- five  dollars  or  the  substantial  and 
material  terms  of  the  contract,  and  parol  evidence  is  not  admissible  to  sup- 
ply the  deficiency.    Sbtmoub  f>,  Warren 120 

4.  A  holding  over  by  a  sub-tenant  may  he  treated  by  the  lessor  as  a 

renewal  of  the  lease  by  the  lessee.]  The  fact  that  a  lessor  has  waived  a  cove- 
nant in  the  lease  prohibiting  sub-letting,  and  has  allowed  the  lessee  ta  sub- 
let the  premises,  does  not  relieve  the  lessee  from  his  covenant  to  surrender 
possession  at  the  expiration  of  the  term  or  prevent  the  lessor  from  treating 
the  act  of  the  sub-tenant,  in  holding  over  after  the  expiration  of-  the  term 
against  the  consent  of  the  lessee,  as  a  renewal  of  the  lease  by  the  lessee 
for  another  year,  although  the  lessee  instituted  summary  proceedings  to 
evict  the  sub-tenant  the  day  after  the  termination  ef  the  lease,  and  on  the 
third  day  thereafter  dispossessed  the  sub- tenant  and  on  the  fifth  day  there- 
after delivered  the  keys  of  the  premises  to  the  lessor 

Sullivan  v.  Rinoler  Jk  Co.    (No.  8) 184 

5. A  tenant  who  has  assigned  the  lease  and  is  obliged  to  pay  the  rent, 

may  recover  it  of  the  assignee.]  Where  a  lessee  lets  a  third  paijiy  into  po^ 
session  of  the  demised  premises  under  an  arrangement  which  the  lessee 
claimed  was  a  tenancy  from  month  to  month,  but  which  was  subsequently 
adjudged  to  be  an  equitable  assigcment  of  the  lease  and,  pending  the  set- 
tlement of  the  controversy,  the  lessee  pays  the  rent  of  the  premises  to  the 
landlord,  he  is  entitled  to  recover  the  same  from  the  equitable  assignee, 
especially  where  it  appears  that  the  latter  did  not  offer  to  pay  the  rent 
when  it  became  due.    Crowlet  v.  €k>RMLET 256 

6. The  lessee  is  a  surety  for  the  assignee.]    In  such  a  case  the  lessee 

becomes  a  surety  for  the  equitable  assignee,  and  the  landlord  may  pursue 
his  remedy  against  either.     Jd. 

Injunction  to  restrain  ths  maintenance  of  summary  proceedings — under^ 

taking  required. 

See  Bond. 

LEASE: 

See  Landlord  and  Tenant. 

LBTTEBS  PATENT  —  From  t?ie  State  of  New  York. 
See  Deed. 

liEVY  —  Under  an  att<ichment. 
See  Attachment. 

Under  an  execution. 

See  Execution. 

LICENSE — Municipal  ordinance — when  it  may  not  impose  a  tax  upon  a 
livery  stable  keeper  in  anotfier  State,  whose  carriages  at  intervals  come  into 
the  city  of  New  York.]    1.  Section  49  of  the  Greater  New  York  charter  (Laws 
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of  1897,  chap.  878),  authorizing  the  municipal  assembly  to  make  ordinances 
**in  relation  to  the  licensing  and  business  of  *  *  *  hackmen,  *  *  * 
and  to  fixing  the  license,  if  any,  therefor,"  and  "To  regulate  the  rates  of 
fare  to  be  taken  by  owners  or  drivers  of  hackney  coaches  or  carriages; 
such  owners  shall  pav  an  annual  license  fee  to  be  determined  by  the 
municipal  assembly,"  does  not  authorize  the  passage  of  an  ordinance  impos- 
ing a  license  fee  sufficiently  large  to  constitute  a  tax,  independently  of  the 
cost  of  issuing  and  recording  the  license,  or  of  any  special  police  control  over 
the  matter  regulated,  upon  a  person  engaged  in  conducting  a  livery  stable 
in  the  State  of  New  Jersey,  who  at  intervals  sends  his  carriages  mto  the 
city  of  Kew  York  for  the  sole  purpose  of  meeting  the  steamers  of  a  trans- 
atlantic line  and  conveying  the  passengers  to  their  respective  destinations. 

Semble,  that  such  a  person  is  not  a  public  hackman  within  the  meaning 
of  the  ordinance.    City  of  New  York  v,  Hexameb 4 

2. WTiat  penalty  is  8o  indefinite  as  to  be  unenforeible  "i    SemUe^  that  a 

provision  in  the  ordinance  imposing  for  a  violation  thereof  ' '  a  penalty  of 
not  less  than  $2  nor  more  than  |25  for  each  offense,'' is  so  indefinite  as  to  ren- 
der the  validity  of  the  ordinance  doubtful.    Id, 

ZJJEN  —  Of  a  livery  stable  keeper — when  an  excessiw  demand  is  made,  a  tender 
is  not  neeessa/ry.]  1.  Where  a  livery  stable  keeper,  having  a  lien  upon  a  horse, 
wagon  and  harness  for  the  amount  of  his  charges  for  stabling  and  storage, 
refuses  to  deliver  the  property  to  a  vendee  thereof,  except  upon  the  payment 
of  a  sum  greatly  in  excess  of  the  lien,  the  vendee  is  not  obliged  to  make  an 
actual  tender  of  the  amount  of  the  lien  in  order  to  maintain  an  action 
against  the  livery  stable  keeper  to  recover  possession  of  his  propert}\ 

Allen  v.  Cobbt 1 

2. Duty  of  the  livery  stable  keeper  to  disclose  the  amount  of  the  lien.]    In 

such  a  case  it  is  the  duty  of  the  livery  stable  keeper  to  disclose  to  the  ven- 
dee the  exact  amount  of  the  lien.    Id. 

UFE  ESTATE  —  Trust — a  power  of  disposition  by  will  given  to  a  cestui 

Sue  trust  does  not  authorize  a  transfer  during  her  life.]  The  provisions  of 
le  Revised  Statutes,  that  when  an  absolute  power  of  disposition,  not  accom- 
{)anied  by  any  trust,  has  been  given  to  the  owner  of  a  particular  estate  for 
ife  or  for  years,  such  estate  shall  be  changed  into  a  fee.  and  where  a  gen- 
eral and  beneficial  power  to  devise  the  inheritance  shall  be  given  to  a  tenant 
for  life  or  for  years,  such  tenant  shall  be  deemed  to  possess  an  absolute  power 
of  appointment,  do  not  apply  to  a  beneficiary  of  rents  and  profits  who  is 
prohibited  from  alienating  his  future  income.    Woodbbidgb  v,  Bockbs 503 

LIFE  INSUKAKCE. 

Sse  Insurance. 

LIMITATIOK  OF  A(ynO'N  ^  Action  for  an  accounting  and  to  charge  real 
property  with  a  lien  for  money  alleged  to  have  been  stolen  —  when  barred  by  the 
Statute  of  Limitations.]  1.  In  an  action  brought  by  a  father  against  his  son 
for  an  accounting  and  to  charge  certain  reaity  of  the  defendant  with  a  lien  for 
any  money  found  due  thereon,  it  appeared  that  between  1881  and  1889  the 
plaintiff  gave  the  defendant  certain  moneys  to  deposit  at  interest  with  the  lat- 
ter*s  employer;  that  large  sums  thereof  were  withdrawn  and  that  a  portion  of 
the  moneys  withdrawn  was  used  to  purchase  real  estate  for  the  plaintiff.  The 
defendant,  to  a  great  extent,  managed  such  real  estate  transactions,  but  they 
were  completeoi  only  with  the  consent  of  the  plaintiff.  The  contention  of 
the  plaintiff  was  that  the  defendant  had  stolen  moneys  from  him,  and  that 
the  realty  sought  to  be  charged  with  the  lien  was  the  fruits  thereof.  The 
court  found  that  the  defendant  had  accounted  for  all  the  moneys  or  property 
intrusted  to  him  by  the  plaintiff  since  July  1,  1889. 

Held,  that  as  to  any  peculation  committed  by  the  defendant  prior  to  that 
time,  the  action  was  barred  by  the  Statute  of  Limitations,  which  began  to 
run  when  the  wrong  was  committed; 

That  if  any  trust  arose  out  of  such  peculations,  it  was  a  constructive 
trust  ex  malefwio  or  ex  delicto; 
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That  the  action  being  for  an  accounting  and  not  brought  on  the  ground 
of  fraud,  did  not  fall  within  the  exception  contained  in  subdivision  5  of 
section  882  of  the  Code  of  Civil  Procedure.    Skitz  v.  Settz 150 

2. Promistary  note  — payaUe  after  the  maker' a  death — the  Statute  oflAm- 

itations  does  not  run  during  his  life.]  An  action  to  recover  a  balance  unpaid 
upon  the  following  promissory  note  dated  June  27, 1874:  ' '  For  value  received, 
I  promise  to  have  paid  out  of  my  property  One  thousand  and  fifty  dollars  after 
m^  death,  if  not  paid  before,  to  Florence  E.  Randall;  now  if  this  is  not  paid 
within  six  vears  it  is  to  be  renewed,  if  brought  to  me.  if  not  renewed  by  me 
it  is  collectible,  but  if  I  shall  see  fit  to  renew  it,  It  shall  be  renewed  without 
interest  as  often  as  I  shall  see  fit  up  to  my  death,  then  the  amount  must  be 
paid  out  of  my  property  within  one  year  thereafter,"  cannot  be  maintained 
until  the  expiration  of  one  vear  after  the  death  of  the  maker,  and  until  that 
time  the  Statute  of  Limitations  does  not  begin  to  run  against  it. 

Randall  r.  Grant 485 

8. What  plea  of  the  Statute  of  Limitations  is  not  demurrable.']    When  a 

plea  of  the  Statute  of  Limitations  is  not  demurrable,  considered. 

Sample  v.  Lyons 456 

UVE&Y  STABLE  KEEPER — In  another  State  —  tax  upon  his  carriages 
coming  into  the  city  of  New  York. 
See  Tax. 

Lien  of. 

See  Lien. 

liOAN  —  From  a  building  and  loan  association. 
See  Association. 

LOCAL  OPTION  >-  The  petition  must  be  JUed  ufiih  the  t9um  derk^ifit  is 
not  filed  in  time^  a  special  town  meeting  cannot  thereetfter  be  ordered  by  the  court. 

See  Matter  of  Erieoer 846 

•jffATT.rWfl  —Of  a  check  in  an  entelope  with  the  postage  prepaid  — presump- 
tion arisijig  therefrom. 
See  Evidence. 

MANBAMXTS  —  Eminent  domain  —  an  order  confirming  a  report,  signed  by  a 
commissioner  in  obedience  to  a  mandamus  which  has  been  set  aside.]  1.  An 
order  confirming  a  report  in  condenmation  proceedings,  signed  by  a  commis- 
sioner in  obedience  to  a  mandamus  which  has  been  set  aside,  will  be  vacated. 

Matter  op  Manhattan  R.  Co.  v.  Tompkins 572 

2. Alternative  mandamus  —  denial  of  on  disputed  faets.'^    The  denial 

of  an  alternative  writ  of  mandamus  on  disputed  facts  is  equivalent  to  an 
adjudication  that  the  allegations  of  the  relator  standing  alone  do  not  furnish 
a  legal  ground  for  the  rehef  sought.    People  ex  rel.  Carll  v.  White 17 

3. Remedy  by  mandamus  not  available  whsre  a  right  of  appeal  exists.] 

SembU,  that  an  attendance  officer  of  the  school  board  of  the  borough  oi 
Queens  in  the  city  of  New  York,  appointed  under  section  116  of  the  Greater 
New  York  charter  (Laws  of  1897,  chap.  378),  on  the  nomination  of  the 
borough  superintendent  and  confirmed  by  the  school  board,  must,  if  he  is 
unlawfully  discharged  by  the  borough  superintendent,  take  an  appeal  to  the 
school  board  before  he  cun  institute  a  mandamus  proceeding  to  compel  lus 
reinstatement.    Id. 

HANUFAGTXmiNa  GOBPO&ATIOK : 

See  Corporation. 

MASTER  AND  SEBYANT  —  Agreement  as  to  wages  —  when  a  fiiiding  that 
it  was  '  *  a  present  or  a  vol  u  ntary  gift "  will  be  set  aside.  J  1 .  A  domest  ic  w  ho  for 
twelve  years  had  worked  for  a  person,  since  deceased,  and  had  received 
therefor  wages  at  the  rate  of  five  dollars  per  month,  presented  a  claim 
against  his  estate  based  upon  an  alleged  agreement  made  by  him  to  pav  her, 
at  his  death,  twenty  five  dollars  per  year  as  additional  compensation.  Upon 
the  hearing  of  the  claim  the  claimant's  husband  gave  evidence  in  support  of 
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the  alleged  agreement,  which  was  corroborated  by  the  evidence  of  two  dis- 
interested witnesses,  one  of  whom  testified  that  he  had  endeavored  to  pro- 
cure the  services  of  the  claimant  and  was  willing  to  pay  her  higher  wages 
than  the  decedent,  and  that  in  a  conversation  with  the  decedent,  the  latter, 
as  a  reason  why  the  claimant  should  remain  in  his  service,  stated  that  there 
had  been  a  bargain  between  him  and  the  claimant  that  at  his  death  she  should 
"have  125  a  year  for  each  year  that  she  was  there  as  wa^es  for  her  work." 

Held,  that  a  finding  that  this  arrangement  was  a  promise  of  *'  a  present  or 
a  voluntary  gift "  should  be  set  aside.    Babrbtt  v.  Bailey 800 

2.  Labor  organization  —  its  members  are  not  liable  to  an  employee  of 

their  common  employer  for  refusing  to  continue  work  unless  svLch  employee 
either  joins  the  organization  or  is  disdiarged,]  A  labor  organization,  to  which 
all  the  typesetters  and  other  compositors  employed  in  a  newspaper  ofiSce 
belong,  may,  upon  the  refusal  of  a  machinist,  employed  to  take  care  of  Uie 
typesetting  machines  used  in  the  ofllce,  to  become  a  member  of  the  organiza- 
tion, lawfully  notify  the  proprietors  of  the  ofiice  that,  unless  the  machinist 
complies  with  their  requests  or  is  discharged,  the  members  of  the  organi- 
zation working  in  the  office  will  strike,  and  if  the  machinist  persists  in  his 
refusal  to  join  the  organization  and  is  discharged  in  order  to  avoid  the  threat- 
ened strike,  the  members  of  the  organization  arc  not  liable  to  him  in  damages. 

WuNCH  V.  Shankland 48J^ 

Contract  to  superintend  the  construction  of  a  system  of  village  sewers  — 

period  of  its  continuance. 

See  Municipal  Corporation. 

Action  to  recover  damages  for  negligence. 

See  Neolioence. 

JONOB: 

ISee  Infant. 

MISBEPBESENTATION  : 

See  False  Representation. 

MONET  BECEi VED  —  Negligence — certification  of  a  raised  draft  by  the 

drawee  halving  in  its  possession  a  letter  stating  the  amount  of  the  draft  as  origi- 
nally drawn  —  when  the  drawee,  having'  paid  the  draft,  cannot  recover  the 
amount  so  paid. 

See  Continental  Bank  v.  Tradesmen's  Bank 108 

When  money  of  a  corporation  paid  dawn  at  a  mcrtgage  foreclosure  sale 


by  a  bidder  without  its  authority  may  be  recovered,  where  a  new  sale  is  ordered 
ieeause  of  the  bidder's  refusal  to  complete  his  purchase,  considered. 

See  Phblan  v.  Downs 282 

Deposit  of  money  —  if  improperly  paid  out  by  the  depositary  the  owner 

may  recover  from  it  or  from  the  party  to  whom  it  is  paid — jurisdiction  of  the 
Municipal  Court  of  the  city  of  New  York  of  an  action  for  money  had  and 
received. 

See  Dbchbn  v,  Dechen 166 

Payment  by  an  agent  of  the  principal's  money  to  a  third  person  having 


knowledge  of  tlie  facts  —  liability  of  the  latter  to  the  principal. 

See  MiKLES  v.  Hawkins 258 

« 

MORTGAGE  —  Will — directions  for  the  maintenance  by  a  devisee  of  the  tester 
tor's  daughters — wlien  a  charge  on  t?ie  testator's  farm  —  when  a  lien  prior  to 
a  mortgage  given  to  obtain  money  paid  by  the  devisee  to  certain  of  the  daugh- 
ters— eff^  of  a  prefer  by  the  mortgagee  in  possession  of  maintenance  on  the 
farm,"]  1.  A  testator,  whose  family  at  the  time  of  his  death  consisted  of  his 
wife,  nis  son,  four  married  daughters  and  two  single  daughters,  gave  all 
his  re:il  and  personal  property  to  his  son,  and  directed  him  to  pay  certain 
legacies  to  his  married  daughters.  He  then  made  the  following  provisions 
for  his  wife  and  his  two  unmarried  daughters: 

**  Thirdly.  I  will  and  order  that  mv  beloved  wife  .Julia  shall  have  her 
home  and  maintenance  and  good  and  proper  clothing  in  sickness  and  in 

App.  Div.— Vol.  LIX.        85 
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health,  and  shall  have  the  use  and  right  to  occup^^  the  north  room  below  and 
the  room  with  the  two  bedrooms  aboTe,  and  privilege  of  cellar  and  thirty 
dollars  yearly  as  long  as  she  lives. 

"  Fourthly.  I  will  and  order  that  my  son  David  Jaleel  pay  to  my  daugh- 
ter Mary  J.  two  hundred  dollars  five  years  after  my  decease  without  inter- 
est. And  to  my  daughter  Emily  A.  one  hundred  and  fifty  dollars  five  years 
after  my  decease  without  interest.  And  that  my  daughters  Mary  J.  and 
Emily  A.  shall  have  their  home  and  maintenance  and  good  clothing  in  sick- 
cess  and  health  here  out  of  my  estate  as  long  as  they  are  single  and  unmar- 
ried, and  they  shall  have  the  same  right  and  privilege  of  the  house  to 
use  as  was  given  to  their  beloved  mother,  but  if  they  marry,  then  they  shall 
have  the  same  given  to  them  as  my  other  dauj^hters  had,  clothes,  two  beds, 
four  pillows,  b^clothes,  one  cow  and  flftv  dollars  " 

The  widow  died  and  one  of  the  unmarried  daughters  married,  and  there- 
after the  son  executed  a  mortgage  on  the  farm,  subject  to  the  interest  of  the 
remaining  unmarried  daughter.  Subsequently  the  son,  having  become 
insolvent,  abandoned  the  farm  and  informed  the  unmarried  daughter  that 
he  was  unable  to  support  her  on  the  premises  and  to  carry  out  Uie  pro  vis 
ions  of  his  father's  will. 

In  an  action  brought  by  the  unmarried  daughter  against  the  son  and  the 
mortgagee  to  have  her  support  declared  a  lien  on  the  larm  and  have  the 
farm  sold  to  satisfy  such  lien,  the  mortgagee  alleged  that  a  portion  of 
the  moneys  advanced  on  the  mortgage  had  been  used  by  the  son  to  pay 
legacies  to  the  testator's  married  daughters  which  were  a  charge  upon  the 
land,  and  to  the  extent  of  the  money  so  used  the  mortgagee  claimed  an  equi 
table  lien  prior  to  that  of  the  plaintiff.  She  further  alleged  that,  as  mort- 
gHffee  in  possession,  she  had  offered  to  provide  the  plaintiff  with  a  home 
and  maintenance  and  everything  required  in  the  will  on  the  said  farm,  and 
was  still  able,  ready  and  willing  to  do  so. 

Held,  that  the  use  of  a  part  of  the  money  advanced  on  the  mortgage 
by  the  mortgagor  in  the  payment  of  the  pecuniary  legacies  did  not  outiue 
tl^e  mortgagee  to  invoke  the  doctrine  of  equitable  subrogation  as  it  did  not 
appear  that  the  mortgagee  made  the  loan  to  protect  any  interest  whidi 
she  had  in  the  premises  or  knew  the  purpose  to  which  the  money  loaned  by 
her  was  to  be  applied,  and  for  the  further  reason  that  the  mortgage  was 
by  its  terms  made  subordinate  to  the  plaintiff's  lien; 

That  the  duty  of  furni<)bing  a  home,  maintenance,  etc.,  to  the  unmarried 
daughter  on  the  farm,  was  a  personal  obligation  resting  on  the  testator's 
son,  and  that  the  plaintiff  was  not  obliged  to  accept  performance  of  that 
obligation  from  the  mortgagee  in  possession.    Sommers  r.  Schradbr 840 

2. Mortgage  foreclceure  eale  —  money  of  a  corporation  paid  down  at  the 

sale  by  a  bidder  toitfufut  itn  autJto/ity  —  it  fnay  be  recovered  to/ure  a  new  sale  is 
ordered,  beeauee  of  the  bidder's  refused  to  complete  hi.'*  purcliase — form  of  order 
directing  a  new  stile.]  The  American  Fur  Company  acquired  title  to  certain 
premises  subject  to  a  mortgage.  Thereafter  a  judgment  was  entered  fore- 
closing the  mortgage  and  ordering  a  sale  of  the  premises.  At  the  sale  the 
premises  were  struck  down  to  one  Gillig  for  $40,000,  and  Gillig,  in  accord- 
ance with  the  terms  of  sale,  paid  to  the  referee  fifteen  per  cent  of  his  bid, 
namely,  $6,000.  by  a  certified  check  for  that  amount  drawn  to  the  order  of 
the  referee.  The  terms  of  sale  provided:  **  Sixth.  The  biddings  will  be 
kept  open  after  the  property  is  struck  down;  and  in  case  any  purdiaser 
shall  fail  to  comply  with  any  of  the  above  conditions  of  sale,  the  premises  so 
struck  down  to  him  will  be  again  put  up  for  sale,  under  the  direction  of  said 
referee  under  these  same  terms  of  sale,  without  application  to  the  court, 
unless  the  plaintiff's  attorney  shall  elect  to  make  such  application,  and  such 
purchaser  will  be  held  liable  for  any  deficiency  there  may  be  between  the 
sum  for  which  said  premises  shall  be  struck  down  upon  the  sale  and  that 
for  which  they  may  be  purchased  on  the  resale,  and  also  any  costs  or 
expenses  occurring  on  such  resale."  Gillig  having  refused  to  complete  his 
purchase,  an  order  was  made  directing  him  to  do  so.  and  in  the  event  of  his 
failure  to  do  so,  directing  that  a  resale  be  had  and  that  the  |6,000  be  retained 
by  the  referee  subject  to  the  further  order  of  the  court.  Pursuant  to  this 
order  a  resale  was  had,  and  the  premises  were  struck  down  to  another  party 
for  $28,850. 
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In  an  action  brought  by  the  receiver  of  the  fur.  company  against  the 
referee  to  sell  and  GiUig  to  recover  the  |6,000,  in  the  hands  of  the  referee, 
it  appeared  that  Qillig  was  an  officer  of  the  American  Fur  Company,  and 
that  the  $6,000  paid  by  him  was  its  propei*ty»  and  that  he  made  the  pur- 
chase for  his  own  benefit. 

Held^  that  the  American  Fur  Company  was  entitled  to  the  |6,000; 

That  the  referee  to  sell  did  not  acquire  the  |6,000  under  such  circum- 
stances as  made  him  a  bona  fide  holder  thereof. 

8enMe,  that  even  if  Gillig  made  the  purchase  for  the  benefit  of  the  Aineri- 
can  Fur  Company,  the  latter  corporation  could  recover  the  $6,000,  as  Gillig 
had  no  authority  to  use  its  funds  for  that  purpose. 

Semble,  that  as  the  terms  of  sale  did  not  provide  for  a  forfeiture  of  the 
$6,000,  and  as  the  order  pursuant  to  which  the  resale  was  had  did  not 
make  Gillig  liable  for  any  deficiency  arising  on  the  resale,  nor  declare  the 
$6,000  forfeited,  Gillig  himself  could  reclaim  that  sum.    Phelan  v.  Downs.  282 

8. Foreelomire  sale  —  a  bidder  nnaJble  to  pay  dawn  ten  per  cent  in  cash 

excused,  although  the  property  was  resold  for  less  than  his  bid.]  At  a  mortgage 
foreclosure  sale  the  mortgaged  premises  were  struck  down  to  the  president 
of  a  corporation,  the  mortgagor,  who  was  acting  in  its  interest,  for  $21,600. 
He  did  not  have  enough  money  to  pay  the  ten  per  cent  required  by  the  terms 
of  sale,  but  offered  to  give  a  check  or  draft  for  that  amount.  The  referee,  at 
the  instance  of  the  plaintiff *s  attorney,  refused  to  accci)t  either,  or  to  adjourn 
the  sale  for  a  day,  in  onler  to  enable  the  president  of  the  corporation  to  pro- 
cure the  money.  Thereupon  the  latter  offered  to  withdraw  his  bid  and  to 
al.ow  the  premises  to  be  struck  down  to  a  subsequent  lienor  who  had  bid 
$21,500,  but  the  subsequent  lienor  rejected  the  offer,  saying  that  he  thea 
expected  to  purchase  the  premises  ut  a  much  lower  figure.  The  premises 
were  then  resold  and  were  struck  down  to  a  third  party  for  $18,700,  the  sub- 
sequent lienor  having  bid  a  slightly  lower  amount. 

A  surplus  was  resized  on  the  resale,  but  notwithstanding  this,  the  court, 
upon  the  motion  of  the  subsequent  lienor,  made  an  order  requiring  the  pres- 
ident of  the  mortgagor  to  pay  the  referee  the  difference  between  the  amount 
bid  by  him  and  the  amount  realized  on  the  resale. 

There  was  no  evidence  that  the  president  of  the  mortgagor  did  not  make 
the  bid  in  good  faith,  or  was  not  pecuniarily  responsible,  and  his  attorney 
swore  that  it  was  a  frequent  i)ractice  in  the  county  in  which  the  sale  was  had 
to  give  the  bidder  time  in  which  to  procure  the  ten  per  cent. 

SiUd,  that  the  order  should  be  reversed; 

That  the  circumstances  did  not  require  the  court  to  enforce  so  severe  a 
forfeiture  against  the  president  of  the  corporation  for  the  sole  benefit  of  the 
subsequent  lienor.    Leslib  v.  Saratoga  Brbwino  Co 400 

4. Mortgage  foreclosure  —  oral  agreement  by  the  deceased  mortgagee  to 

assign  the  mortgage  to  the  m,ortgagoT^s  wife  —  the  mortgagor  hating  sufered  a 
default  may  testify  to  it  —  competency  of  declarations  of  the  husband  —  when  oral 
testimony  at  variance  with  t?ie  mortgage  is- competent  for  another  purpose,]  In 
an  action  broue^ht  against  a  husband  and  wife  to  foreclose  a  mortgage  given 
by  the  husband  to  the  plaintiff's  testator,  the  wife  set  up  an  oral  agreement 
between  her,  her  husband  and  the  testator,  by  which  the  testator  agreed  to 
assign  the  mortgage  to  the  wife  or  bequeath  it  to  her  at  his  death. 

iK.d,  that  the  husband,  who,  at  the  time  of  the  trial,  had  withdrawn  his 
answer  and  was  in  the  position  of  a  defendant  in  default,  was  not  interested 
in  the^event  of  the  action  within  the  meaning  of  section  829  of  the  Code  of  Civil 
Procedure,  and  might  testify  in  support  of  the  alleged  oral  agreement; 

That  declarations  made  by  the  husband  to  a  third  party  were  not  evidence 
against  the  wife  nor  were  they  admissible  to  contradict  the  testimony  of  the 
husband,  his  attention  when  a  witness  not  having  been  called  to  them; 

That  evidence  given  by  the  husband  to  the  effect  that  the  testator  said  that 
he  would  require  in  payment  of  interest  only  such  produce  as  the  husband 
and  wife  could  spare  from  their  farm  did  not  contradict  the  terms  of  the 
mortgage,  where  it  was  not  offered  for  that  purpose  but  only  as  a  fact  bear- 
ing upon  the  further  agreement  that  the  mortgage  should  be  given  to  the 
wife  upon  the  mortgagee's  death  and  that  it  was  given  for  a  large  amount  so 
that  the  transfer  to  her  would  be  substantially  a  transfer  to  her  of  the  farm 
itself.    BouTON  f).  Wblch 288 
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5.  Chattel  mortgage  not  filed  —  wluit  poeaemon  of  the  chatieU  by  the 

mortgaged »  agent  is  not  effective  as  against  a  subsequent  levy  under  a  judgment 
by  confession  against  the  mortgagor.]  Where  a  chattel  mortgage  is  void,  as 
against  judgment  creditors  of  the  mortgagor,  because  there  was  no  actual  or 
continued  change  of  possession  of  the  mortgaged  property*  and  because  the 
mortgage  was  not  filed  in  the  town  where  the  mortgagor  resided,  the  fact 
that  Uie  mortgagee  commenced  proceedings  for  the  foreclosure  of  the  chattel 
mortgage  and  posted  a  notice  of  the  sale  of  the  mortgaged  property,  and, 
thiough  his  attorney,  told  a  tenant  of  the  mortgagor,  who  was  in  possession 
of  the  mortgaged  property  and  who  pointed  out  such  property  to  the  attor- 
ney, that  he  (the  attorney)  took  possession  of  the  property  by  virtue  of  the 
chattel  mortgage,  does  not  prevent  the  sheriff  from  levying  on  the  mort- 

Saged  chattels  under  an  execution  issued  upon  a  judgment  by  confession 
lereafter,  but  before  the  sale  under  the  mortgage,  entered  against  the  mort- 
gagor.   Wild  v.  Porter 850 

6. A  mortgagee  not  affected  by  the  fact  that  the  consideration  recited  in 

the  deed  was  not  paid.]  The  validity  of  a  mortgage  on  trust  property  executed 
by  one  of  the  cestuis  que  trustent  who,  bv  conveyances  from  the  trustee  and 
others,  bad  acquired  an  apparently  good  title  to  the  property  and  was  then 
in  possession  thereof,  is  not  affected  by  the  fact  that  the  consideration  for 
certain  of  the  de^s  executed  by  the  trustee  was  not  paid,  where  it  appears 
that  such  deeds  recited  payment  of  an  adequate  consideration  and  contained 
nothing  which  would  lead  an  honest  man,  using  ordinary  caution,  to  make 
inquiry.    Albany  Exchange  8a vinos  Bank  v.  Brass 370 

7. Delay  in  recording  a  deed,]    The  fact  that  one  of  the  deeds  in  the 

chain  of  title  remained  unrecorded  for  thirteen  years  after  its  execution,  is 
not  of  itself  a  circumstance  sufficient  to  put  the  mortgagee  upon  inquiry.  H. 

8. Mortgagee  not  chargeable  with  notice  of  matter  in  recorded  convey- 
ances not  affecting  the  mortgaged  property.]  Semble,  that  the  mortgagee  is  not 
chargeable  with  notice  of  matters  contained  in  conveyances  not  relating  to 
the  mortgaged  property  even  though  such  conveyances  were  recorded.    Id. 

0. Building  and  loan  ctssodation  —  when  bound  by  the  representations 

of  its  agents,  not  to  enforce  a  mortgage  given  by  a  borrowing  menU>er  beyond  a 
certain  number  of  payments  ]  What  representations  by  the  agent  of  a  build- 
ing and  loan  association  that  it  will  not  enforce  a  mortgage  given  by  a  bor- 
rowing member  beyond  a  certain  number  of  payments  will  bind  the  associa- 
tion, considered.    Fboplb's  Building,  L.  &  8.  Assn.  v.  Platz 275 

MOnOK  AND  OBDEB — Dtfault  in  answering  —  two  months  delay  in 
moving  to  vacate  the  judgment  entered  thereon  excused —  tfie  plaintiff*  s  right  to 
recover  not  considered. 

See  Shaw  v.  City  op  New  York 568 

Judgment  for  divorce  —  if  entered  before  1896  it  cannot  be  am/ended  as  to 

the  custody  of  a  child  —  a  motion  for  that  purpose,  where  made. 

See  Matter  of  Haworth 893 

Amendment  of  a  warrant  of  attachment  by  stating  the  ground  thereof, 

pending  a  motion  to  vacate  it. 

See  King  v.  King 128 

Reference  —  when  ordered  to  aid  the  court  in  deciding  a  motion. 

See  Buchholtz  v.  Florida  E.\st  Coast  R.  Co 568 

MUNICIPAL  OO'KPGBJlTLOISI  --  Supervisors --actix>^n  on  a  petition  to 
exclude  certain  lands  from  village  limits — an  **act,  ordinance  or  resolution" 
must  be  passed  —  t/te  suficrvutor  of  the  town  must  vote  for  it.]  1,  A  committee 
of  the  electors  of  a  portion  of  the  village  of  Mount  Kisco  presented  a  peti- 
tion to  the  board  of  supervisors  of  the  county  of  Westchester,  in  which  the 
said  village  was  located,  to  exclude  certain  lands  from  the  village  limits.  The 
petition  was  referred  to  the  judiciary  committee  of  the  board  of  supervisors, 
which  made  a  favorable  report,  accompanied  by  a  proposed  act  duly  exclud- 
ing the  land  in  question  from  the  limits  of  the  village.  The  report  and  act 
were  laid  over  and  were  subsequently  withdrawn  by  the  committee.  There- 
after the  committee  made  a  new  report  recommending  "that  the  prayer  of 
said  petitioners  be  granted.''    This  report  was  adopted  by  a  majority  vote, 
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but  the  chair  declared  the  report  not  adopted,  for  the  reason  that  the  super- 
visor of  the  town  in  which  the  land  affected  was  situated  did  not  vote  in  the 
afflrmatiye. 

The  proceedings  were  conducted  pursuant  to  section  88  of  title  8  of  chapter 
291  of  the  Laws  of  1870,  as  amended  by  chapter  870  of  the  Laws  of  1871, 
which  provided  that  the  power  to  diminish  the  boundaries  of  any  incor- 
porated vilkge  should  be  exercised  "  by  a  vote  of  a  majority  of  all  the  super- 
visors electea  to  be  taken  by  yeas  and  nays,  provided  that  no  act,  ordinance 
or  resolution  for  such  purpose  shall  be  valid  and  operative  unless  it  shall 
receive  the  aflarmative  vote  of  the  supervisor  or  supervisors,  if  any,  of  such 
villa  ce." 

Held,  that  even  if  it  could  be  said  that  the  board  of  supervisors  had  adopted 
the  report  of  the  committee,  such  action  did  not  operate  to  exclude  the  land 
in  question  from  the  limits  of  the  village,  as  the  statute  required  the  passage 
of  an  act,  ordinance  or  resolution; 

That  the  "supervisor  or  supervisors,  if  any,  of  such  village,"  whose 
affirmative  vote  was  made  essential  to  the  exercise  of  the  power,  was  the 
supervisor  of  the  town  in  whidi  the  land  affected  was  situated. 

Matter  of  Mathews 169 

2. Contract  to  euperinteud  the  construction  cf  a  system  of  tillage  sewers 

— period  of  its  continuance^]  The  board  of  sewerage  commissioners  of  a 
village,  acting  under  the  authority  of  chapter  876  of  the  Laws  of  1889, 
as  amended  by  chapter  2(^  of  the  liaws  of  1895,  entered  into  a  contract  by 
which  the  engineer,  in  consideration  of  the  payment  of  ten  dollars  per  day, 
agreed  to  make  the  preliminary  surface  maps  and  profiles  necessary  for  a 
sewerage  system,  to  recommend  the  best  sewerage  system  and  to  prepare 
complete  plans  and  specifications  therefor;  ''to  superintend  and  inspect,  as 
supervising  engineer,  the  construction  of  any  sewers  authorized  to  be  con- 
structed within  a  year  from  the  date  of  the  letting  of  the  contract."  The 
contract  further  provided  that  the  appointment  as  supervising  engineer 
should  "  date  three  months  prior  to  the  date  hereinafter  decided  upon,  when 
the  bids  are  opened  for  the  construction  of  the  system  of  sewers; "  that  if  it 
should  be  decided  that  the  "  appointment  of  the  sui)ervising  engineer"  was 
illegal,  or  if  the  board  ^ould  "appoint  another  engineer,"  the  members  of 
the  board  should  be  individually  liable  for  the  services  rendered  prior  thereto. 
It  also  provided  that  "if  for  any  reason  work  should  be  suspended  for  a 
greater  period  than  three  weeks,  no  pay  will  be  demanded  for  time  in  excess 
of  said  period." 

Held,  that  the  engineer's  engagement  "to  superintend  and  inspect  as 
supervising  engineer  the  construction  of  any  sewers  authorized  to  be  con- 
structed within  a  year  from  the  date  of  the  letting  of  the  contract,"  was  for 
a  fixed  period,  not  known  in  advance  but  dependent  upon  the  duration  of  a 
specifiea  piece  of  work,  and  that  the  engineer  could  not  be  arbitrarily  dis- 
charged before  such  work  was  complete.    Potter  c.  City  of  New  York.    70 

8. Taxpayer  —  right  of  to  an  inspection  of  the  tax  rolls  in  New  York 

city— how  far  limited.]  Section  1545  of  the  Greater  New  York  cJiarter 
(Laws  of  1897,  chap.  378),  providing  that  all  books  of  any  department,  except 
the  police  and  law  departments,  shall  at  all  times  be  open  to  the  inspection 
of  any  taxpayer,  subject  to  any  reasonable  rules  and  regulations  in  regard 
to  the  time  and  manner  of  such  inspection  as  such  department  may  make 
in  regard  to  the  same  in  order  to  secure  the  safety  of  such  books  and  the 
proper  use  of  them  by  the  department,  and  section  892  of  such  charter,  pro- 
viding that  the  tax  rolls  shall  be  open  for  examination  and  correction  during 
a  certain  period,  so  that  persons  assessed  may  have  an  opportunity  to  exam- 
ine them,  do  not  confer  upon  a  taxpayer  an  unlimited  and  general  power  to 
inspect  the  tax  rolls,  and  the  court  may,  under  the  authority  of  section  1546 
of  the  charter,  make  an  order  requiring  an  attorney,  who  desires  to  inspect 
the  tax  rolls  on  behalf  of  several  persons  assessed  for  personal  property  only, 
to  furnish  to  the  commissioners  the  names  of  the  persons  represented  by 
him,  and  providing  that  he  shall  have  an  opportunity  to  inspect  the  entries 
indicated  by  the  list  of  names  so  furnished,  under  the  personal  supervision 
of  the  commissioners  or  that  of  such  offlcei,  clerk  or  employee  as  Uiey  may 
designate  for  that  purpose.    Matter  of  Lord 691 
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4.  lUjdm  line  and  ei  ib  in  alike  owned  bi/ 1  te  State  are  eubfeet  to  cmeee- 

mentjor  general  tax —  they  are  exempted  from  tlie  special  Iranchme  tax.\  An 
eDgine  or  pump,  pipe  line  and  crib,  maintnined  by  a  municipal  corporation 
88  a  part  of  its  water  works  in  a  lake  forming  a  }Uirt  of  the  public  waters 
of  the  State  of  New  York,  located  in  a  town  outside  of  the  municipality, 
which  property  was  taxable  as  real  property  under  sections  8  and  4  of  the 
Tax  Law  (Laws  of  1896,  chap.  906),  were  not.  exempted  from  taxation  by  chap- 
ter 713  of  the  Laws  of  1899,  which  left  sections  8  and  4  of  the  original  act 
unchanged,  as  the  act  of  1899,  while  defining  a  special  franchise  in  such  wise 
as  to  include  a  pipe  line  and  exempting  it  from  taxation  except  under  that 
act,  specially  provides  that  "  no  property  of  a  municipal  corporation  shall  be 
subject  to  a  special  franchise  tax." 

Th\%  construction  is  confirmed  by  section  47  of  the  Tmx  Law,  added  to  the 
original  Tax  Law  by  the  amendatory  act.  which  provides  that  the  payment  of 
the  special  franchise  tax  should  not  relieve  a  corporation  from  the  payment 
of  any  other  franchise  tax.    Peoplb  ex  rkl.  Citt  of  Aububn  9.  Duryea..  488 

5.  liegligenee  —  injury  from  a  wagon  striking  a  eiotie  on  a  htU,  and 

throwing  out  the  ocevpant — proof  as  to  care.]  In  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  in  consequence  of  the 
dangerous  condition  of  a  highway  in  the  defendant  town,  the  evidence 
tended  to  show  that  such  condition  of  the  highway  had  existed  for  several 
months  and  that  the  highway  commissioner  was  notified  thereof,  but  that  no 
work  was  done  upon  the  road  during  the  year  in  which  the  accident  hap- 

gened;  that  on  the  occasion  of  the  accident  the  plaintiff  was  riding  along  the 
ighway  with  her  husband  in  a  platform  spring  wagon  drawn  by  a  gentle 
horse;  that  they  were  driving  down  a  steep  hill  and  that  the  husbana  had 
applied  the  bnike;  that  the  plaintiff  was  sitting  on  the  seat  with  him  looking 
ahead  when  a  wheel  on  the  husband's  side  of  tno  wagon  struck  a  stone  and 
she  was  pitched  forward;  that  before  she  could  recover  herself,  the  wagon 
struck  a  second  stone  and  she  was  thrown  to  the  ground  and  injured. 

Held,  that  the  inference  that  the  plaintiff  was  exercising  a  reasonable 
degree  of  care  might  be  drawn  from  the  circumstances,  although  there  was 
no  direct  testimony  to  that  effect.    Nbwell  v.  Town  of  Stony  Point 287 

6.  What  part  of  the  road  eonetitutes  the  highway.]  The  traveled  por- 
tion of  a  highway  is  not  confined  to  the  part  actually  used  by  vehicles  the 
greater  portion  of  the  time,  but  includes  that  part  which  is  held  open  to  the 
public  as  a  highway  and  which  is  used  in  passing  other  teams.    Id. 

7. Nui^nce  —  the  discharge  of  the  efflttent  of  a  setcage  din^x^eal  system 

into  an  already  polluted  stream,  enjoined.]  Where  the  village  of  White 
Plains,  acting  under  the  provisions  of  chapter  609  of  the  Laws  of  1887  and 
chapter  812  of  the  Laws  of  1888.  installs  a  disposal  sewage  system  and 
discnarges  the  efiluent  into  the  waters  of  the  Bronx  river,  without  having 

Sreviously  acquired  any  rights  in  such  stream,  with  the  result  "that  such 
ischarge  does  produce  at  times  a  foul  and  offensive  odor  over  the  lands  "  of 
lower  riparian  owners,  and  *'  that  such  effluent  adds  to  the  discolorment  and 
pollution  of  the  waters  of  the  stream,"  such  riparian  owners  are  entitled 
to  an  injunction  restraining  the  continuance  of  the  nuisance  even  though 
the  damages  suffered  by  them  are  slight. 

A  finding  that  the  waters  of  the  Bronx  river  are  made  unfit  for  domes- 
tic and  agricultural  uses  by  other  pollutions  before  they  receive  the  effluent 
from  the  defendant's  sewers,  when  considered  in  connection  with  a  find- 
ing that  such  effluent  adds  to  the  discolorment  and  pollution  of  the  waters 
of  the  stream,  .does  not  deprive  the  riparian  owners  of  their  right  to  injunc- 
tive relief.    Buti^er  «.  Villaob  of  White  Plains 80 

8. Effect  of  stcUutes  authorising  the  construction  of  the  sewage  system, 

and  of  the  approval  thereof  by  tlie  State  Board  of  HeaWi.]  Acts  of  the  Legisla- 
ture authorizing  the  construction  of  a  sewer  system  and  the  approval  of 
the  system  by  the  State  Board  of  Health,  do  not  constitute  an  authority  for 
the  maintenance  of  a  nuisance  and  the  consequent  injury  to  private  property. 
Id. 

9. When  it  may  not  impose  a  tax  upon  a  livery  stable  keeper  in  another 

State,  whose  carriages  at  intervals  come  into  tJte  city  of  New  York.]    Section 
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49  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  378),  authorizing 
the  municipal  assembly  to  make  ordinances  *'  in  relation  to  the  licensing  ana 
husiness  of  *  *  *  hackmen,  ♦  ♦  ♦  and  to  fixing  the  license*  if  any, 
therefor,"  and  "To  regulate  the  rates  of  fare  to  be  taken  by  owners  or 
drivers  of  hackney  coaches  or  carriages;  such  owners  shall  pay  an  annual 
license  fee  to  be  determined  by  the  municipal  assembly,"  does  not  authorize 
the  passage  of  an  ordinance  imposing  a  license  fee  sufficiently  large  to  consti- 
tute a  tax,  independently  of  the  cost  of  issuing  and  recording  the  license,  or 
of  anv  special  police  control  over  ^he  matter  regulated,  upon  a  person  engaged 
in  conducting  a  livery  stable  in  the  State  of  New  Jersey,  who  at  intervals 
sends  his  carriages  into  the  cit^  of  New  York  for  the  sole  purpose  of  meeting 
the  steamers  of  a  transatlantic  line  and  conveying  the  passengers  to  their 
respective  destinations. 

Semble,  that  such  a  person  is  not  a  public  hackman  within  the  meaning  of 
the  ordinance.    Citt  of  New  York  v.  Hexambb 4 

10.  What  penalfy  is  so  indefinite  as  to  be  unenfurcible.]    Semble,  that  a 

provision  in  the  ordinance  imposing  for  a  violation  thereof  "  a  penalty  of  not 
less  than  $2  nor  more  than  $25  for  each  offense,"  is  so  indefinite  as  to  render 
the  validity  of  the  ordinance  doubtful.    Id. 

11.  BemowU  of  a  police  surgeon  by  the  commissioner  of  public  safety.] 

Section  184  of  the  charter  of  cities  of  the  second  class,  relating  to  the  tnal  by 
the  commissioner  of  public  safety  of  members  of  the  police  force,  which  pro- 
vides, "If  the  accused  officer  shall  be  found  guilty  of  the  charge  made 
sgainst  him,  the  commissioner  may  *  *  *  dismiss  him  from  the  police 
force.  *  *  *  The  decision  of  the  commissioner  shall  be  final  and  conclu- 
sive and  not  subject  to  review  by  any  court,"  makes  the  office  of  police  sur- 
geon determinable  when,  in  the  judgment  of  the  commissioner  of  public 
safety  the  incumbent  thereof  has  been  guilty  of  cbarses  preferred  against  him. 

The  office  of  police  surgeon  having  been  created  by  statute,  it  was  compe- 
tent for  the  Legislature  to  make  it  determinable  upon  any  condition  which  it 
flaw  fit  to  prescribe.    People  ex  rbl.  Graveline  v.  Ham 814 

12.  The  determination  cannot  be  revieieed  by  certiorari  —  it  is  not  judi- 
cial A  The  section  in  question  does  not  contemplate  a  judicial  determination 
by  the  commissioner  wnich  can  be  reviewed  by  a  writ  of  certiorari,  but  only 
such  an  investigation  as  will  satisfy  the  conscience  of  the  commissioner, 
which  cannot  be  reviewed  in  that  manner.    Id. 

13.  The  denial  of  a  right  to  review  is  not  unconstitutional.]    The 

determination  not  being  judicial,  the  section  does  not  deprive  the  removed 
officer  of  the  right  to  review  secured  by  section  1  of  article  6  of  the  Consti- 
tution of  the  State  of  New  York.    Id. 

14    Power  of  the  Legislature  over  the  Supreme  Court.]     Quare,  whether 

the  Legislature  has  power  to  take  from  the  Supreme  Court  any  power  it 
might  otherwise  have  to  review  a  judicial  determination  made  by  a  municipal 
officer.    Id. 

16.  Laying  out  a  street  across  a  railroeui — notice  must  be  given  under 

chapter  754  of  1897  although  the  proceeding  was  begun  before  its  passage.] 
Chapter  754  of  the  Laws  of  1897,  requiring  notice  of  an  intention  to  lay  out 
a  street,  avenue  or  highway  across  a  steam  surface  railroad  to  be  given  to 
the  railroad  company  by  the  municipal  corporation,  and  giving  the  railroad 
company  the  right  to  be  heard  before  the  authorities  of  the  municipal  corpo- 
ration upon  the  question  of  the  necessity  of  such  street,  avenue  or  highway, 
is  not  rendered  inupplicable  to  a  proceeding,  begun  under  the  charter  of  the 
city  of  Youkers  (Laws  of  1895,  chap.  685)  before  the  act  was  passed,  by  section 
81  of  the  Statutory  Construction  Law  (Laws  of  1892.  chap.  677)  relating  to 
the  effect  of  the  repeal  of  a  statute,  as  the  act  of  1897  only  affects  the 
procedure.    Matter  op  Ludlow  Street 180 

16. City  water  pipes  laid  in  an  adjoining  town  are  subject  to  assessment 

for  general  tax  —  they  a/re  exempted  from  the  special  franchise  tax.]  Water 
pipes  maintained  by  a  municipal  corporation  as  a  part  of  its  water  works 
located  in  a  town  outside  of  the  municipality,  which  property  was  taxable 
as  real  property  under  sections  3  and  4  of  the  Tax  Law  (Laws  of  1896,  chap. 
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908).  was  not  exempted  from  taxation  by  chapter  712  of  the  Laws  of  1899, 
which  left  sections  8  and  4  of  the  original  act  unchanged,  as  the  act  of 
1899,  while  defining  a  special  franchise  in  such  wise  as  to  include  a  pipe  line 
and  exempting  it  from  taxation  except  under  that  act,  specially  provides 
that  "  no  property  of  a  municipal  corporation  shall  be  subject  to  a  special 
franchise  tax."    rsoPLB  ex  bbl.  Gitt  of  Rochbbtbr  «.  De  Witt 49S 

17.  Pipes  andfranchiie  tnay  he  separately  aeeentedA    The  pipe  line  may 

be  assessed  in  the  town,  leaving  the  franchise  unassessed  therein.    Id. 

18.  Thefranckim  is  not  property  **  not  within  the  corporation  "J    Semble, 

that  the  franchise  or  authority  given  to  the  city  to  maintain  the  pipe  line  is 
not  taxable  in  the  town,  as  such  franchise  cannot  be  said  to  be  property 
**not  within  the  corporation  "  under  subdivision  ;i  of  section  4  of  the  Tax 
Law  relating  to  the  exemption  from  taxation  of  the  property  of  municipal 
corporations.    Id. 

19. Duty  of  a  municipality  to  one  coming  upon  a  street  from  a  road 

which  is  not  a  public  highway  — effect  of  its  changing  the  grade  of  the  street.^ 
Where  a  road,  apparently,  though  not  in  fact,  a  public  highway,  is  com- 
mouly  used  by  the  public,  and  a  mimicipality,  in  the  exercise  of  its  right  to 
improve  a  public  street  which  intersects  such  road,  lowers  the  grade  of  the 
street,  so  as  to  leave  a  sharp  bank  on  each  side  where  the  road  crosses  it, 
thus  making  the  approach  to  the  street  from  the  road  dangerous,  the  duty 
of  the  municipality  to  the  public  requires  it  to  exercise  reasonable  care  to 
prevent  such  accidents  as  may  reasonably  be  anticipated  to  happen  to  those 
traveling  upon  the  road  with  due  care  and  in  ignorance  of  the  danger. 
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90.  Buffalo  grade  crossing  commissioners  —  commissioners  of  appraisal 

are  not  limited  in  awnraing  damages  to  the  particular  portion  of  a  parcel  of 
land  designated  oy  the  grade  commissioners.]  Where  the  grade  crossing  com- 
missioners of  the  city  of  Buffalo,  appointed  under  chapter  S45  of  the  Laws 
of  1888,  as  amended  by  chapter  256  of  the  Laws  of  1890,  determine  that  a 
change  of  grade  pursuant  to  their  plans  mav  injure  a  paiticular  i)ortion  of  a 
single  parcel  of  land,  the  commissioners  of  appraisal  are  not  limited  by  the 
determination  of  the  grade  crossing  commissioners,  but  may  award  damages 
for  the  injury  done  to  the  entire  parcel  if  they  find  that  it  has  been  damaged 
as  an  entirety.    Matter  of  Gkadb  Gbossing  Combs 49S 

21.  Eminent  domain  —  U7uler  chapter  162  of  the  Laws  of  1894  interest 

on  the  award  and  taxes  are  to  be  added  and  rentals  deducted.]  In  appraising 
propertv  taken  by  the  city  of  New  York  for  park  purposes  under  chapter 
152  of  the  Laws  of  1894,  the  commissioners  should  add  to  the  award  interest 
thereon  and  taxes,  from  the  date  of  the  appropriation  of  the  property,  viz., 
from  the  time  the  act  took  effect,  to  the  time  when  the  award  was  made,  but 
should  deduct  therefrom  rentals  received  by  the  owner  during  that  time,  or, 
if  no  rentals  have  been  received,  the  value  of  the  use  and  occupation  of  the 
premises  during  that  time.    Matter  of  Riybrsidb  Park 60$ 

22.  Theburden  of  proof  as  to  rentals.]    The  deductions  being  in  the 

nature  of  offsets  the  burden  is  upon  the  city  to  show  their  amounts.    Id. 

28.  Allowance  for  wharfage  rights — whai  is  to  be  considered  the  exterior 

water  line  of  New  York  city  as  regards  its  grantee.]  A  provision  in  a  deed 
executed  in  1866  by  the  city  of  New  York  authorizing  the  grantee  to  ooUect 
wharfage  "from  that  part  of  the  exterior  liiie  of  the  »iid  city  lying  on  the 
westerly  side  of  the  hereby  granted  premises,"  should  be  construed  with 
reference  to  the  exterior  line  of  the  city  established  by  chapter  763  of  the 
Laws  of  1857,  and  not  with  reference  to  the  line  estamished  by  chapter  182 
of  the  Laws  of  1837.    Id. 

24.  T?ie  grantees  rights  are  not  enlarged  by  subsequent  conveyances.] 

The  grantee's  right  was  not  enlarged  by  any  subsequent  legislation  nor  by 
the  action  of  the  Secretary  of  War  in  fixing  a  bulkhead  line  under  the  act  of 
Congress  passed  in  1888  and  amended  in  1890.    Id. 

26.  Remedy  by  mandamus  not  available  to  an  attendance  officer  where 

a  right  of  appeal  exists.]  Sernble,  that  an  attendance  officer  of  the  school  board 
of  the  borough  of  Queens  in  the  city  of  New  York,  appointed  under  section 
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1116  of  the  Greater  New  York  charter  (Laws  of  1807,  chap.  87fi),  on  the 
nomination  of  the  borough  superintendent  and  confirmed  by  the  school  board, 
must,  if  he  is  unlawfully  discharged  by  the  borough  superintendent,  take  an 
appeal  to  the  school  board  before  he  can  institut-e  a  mandamus  proceeding  to 
compel  his  reinstatement.    Peoplb  ex  rel.  Cakll  v.  White 17 

26.  Waiver  of  his  right  by  a  veteran,  if  notice  he  Tiot  given. li    A  veteran 

volunteer  fireman  appointed  to  a  position  in  the  civil  service  of  the  city  of 
New  York  under  section  1586  of  the  Greater  New  York  charter,  by  reason 
of  his  having  held  a  position  abolished  or  made  unnecessary  by  that  act,  may, 
in  the  absence  of  notice  to  the  appointing  power  that  he  is  a  veteran  volun- 
teer fireman,  entitled  to  the  protection  of  section  21  of  chapter  370  of  the 
Laws  of  18^,  be  removed  in  the  same  manner  as  if  he  were  not  entitled  to 
such  protection.    Id. 

27.  A  notice  served  after  removal  is  ineffective,]    A  notice  that  he  is 

a  veteran  volunteer  fireman  served  upon  the  appointing  power  after  his 
removal  is  ineffective.    Id. 

28.  Jwnsdiction  of  {he  Municipal  Court  of  the  City  of  New  York  of  an 

action  for  money  had  and  received.]  The  Municipal  Court  of  the  ci^  of  New 
York  has,  under  subdivision  1  of  section  1364  of  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  378),  jurisdiction  of  an  action  for  money  had 
and  received,  provided  the  amount  is  fixed  and  determined  and  is  less  than 
9600,  that  an  accounting  is  not  necessary  in  respect  to  the  same,  and  that 
neither  party  has  an  eqmtv  which  it  is  necessary  to  determine  in  the  decision 

of  the  case.    Dechbn  v.  Dbchen 166 

29. Eminent  domain  in  New  York  city  —  taoBesfor  which  a  warrant  has 

issued  before  confirmation  of  the  commiuionerit  report  are  to  be  deducted  from 
the  awa/rd.]  Real  property  condemned  for  the  use  of  the  dty  of  New  York  is 
subject  to  taxation  until  &e  final  confirmation  of  the  report  of  the  commis- 
sioners of  estimate,  when  the  title  thereto  vests  in  the  city  of  New  York,  and 
the  city  is  entitled  to  deduct  from  the  award  made  for  the  property  all  taxes 
which  were  a  lien  thereon  at  that  time.    M/ltter  of  Board  of  Education.  .  268 

80. When  taases  levied  in  New  York  city  become  liens.]    Taxes  levied  on 

real  property  in  the  city  of  New  York  are  a  lien  thereon  from  the  time  that 
the  warrant  is  issued  for  their  collection.    Id. 

81. Bemoval  of  a  municipal  officer  byths  mayor  **for  the  food  of  the 

department" — it  cannot  be  reviewed  by  certiorari!]  The  validity  of  the 
removal  of  a  school  commissioner  of  the  city  of  Troy  by  the  mayor  of  that 
city  "  for  the  good  of  the  department  of  public  instruction  of  the  city  of  Troy," 
without  charges  or  a  hearing  or  any  proceeding  of  a  judicial  nature,  cannot 
be  reviewed  b^  a  writ  of  certiorari.  The  office  of  this  writ  is  confined  to  the 
review  of  judicial  proceedings  of  inferior  bodies. 

People  ex  rel.  Howe  v.  Conway 829 

82. It  is  not  a  judicial  determination.]    The  -mayor's  assumption  that 

such  removal  was  ''  for  the  good  of  the  department  of  public  instruction  of 
the  city  of  Troy,''  or  that  heliad  power  under  the  statute  to  remove  the  school 
commissioner  at  pleasure,  is  not  a  judicial  determination  in  the  sense  that  it 
can  be  reviewed  by  certiorari.    Id. 

83.  Negligence — injury  from  a  rut  in  an  unpaved  street — duty  cfcare 

on  tJie  part  of  the  municipality.]  The  question  whether  a  municipal  corpo- 
ration has  exercised  a  reasonable  degree  of  care  in  respect  to  an  unpaved  and, 
in  a  measure,  unimproved  public  street,  by  permitting  the  existence  therein 
for  the  period  of  a  month  or  more  of  a  rut  from  eight  to  eighteen  inches  in 
depth,  two  or  three  feet  in  length  and  seven  to  ten  inches  in  width,  is  one  of 
fact  for  a  jury  to  deteimine.    IBrush  v.  City  of  New  York 12 

31.  Evidence  tluit  the  rut  caused  the  accident  and  cf  freedom  from 

contHhuiory  negligence.]  In  an  action  brought  against  such  municipal  cor- 
poration to  recover  damages  resulting  from  the  death  of  the  driver  of  an 
ice  wagon,  who   was  thrown  from  his  wagon  while  it  was  proceeding 

App.  Div.— Vol.  LIX.        86 
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dowQ  the  street  in  question,  the  evidence  tended  to  show  that  he  was  seated 
upon  the  left-hand  side  of  the  seat  and  save  the  reins  to  his  helper,  who  was 
a  competent  driver,  in  order  to  take  a  chew  of  tobacco.  The  helper  testified 
that  he  devoted  his  attention  to  the  team  and  did  not  notice  the  rut,  which 
was  on  the  left-hand  side,  until  one  of  the  front  wheels  of  the  wagon  dropped 
into  it,  producing  a  jolt,  and  that  simultaneously  be  heard  some  one  scream 
and  on  turning  around  found  tliat  the  driver  was  not  on  tiie  wagon;  that  he 
subsequently  discovered  him  between  the  wheels.  Another  witness  who  saw 
the  accident  testified  that  the  intestate  was  ''  bounced  "  from  the  wagon. 

Held,  that  the  evidence  was  sufficient  to  support  a  finding  of  the  lury  that 
the  intestate  came  to  his  death  in  consequence  of  the  wagon  wheel  dropping 
into  the  rut  and  that  he  was  not  guilty  of  contributory  negligence.    Id. 

—  Ifmtrv  by  a  railroad  to  one  using  a  dty  street. 
See  Neoligbncb. 

inTKIOIPAIi  OOTJBT  —  Of  the  city  cf  New  York. 
See  Municipal  Corforatioh. 

NBQLIGENGE  —  OoUieion  bettoeen  canal  boaU  while  being  Unoed  on  the  Erie 
canal — signal  to  pass  to  the  left — when  i'nproper  it  need  not  be  complied  with."] 
1.  In  an  action  brought  to  recover  damages  for  an  injury  to  the  plaintiiTs 
canal  boat  it  appeared  that  the  defendant's  steamer  £t>£  was  towing  the  canal 
boat  westerly  alon^  the  Erie  canal  when  a  fleet  towed  by  the  steamer  Alpha 
was  seen  approaching  from  the  west;  that  when  the  two  steamboats  were 
about  sixty  rods  apait,  one  of  them,  but  which  one  was  a  matter  in  dispute, 
sounded  two  blasts  with  its  whistle,  indicating  that  it  would  pass  to  the  left, 
and  the  other  answered  with  the  same  nuniber  of  blasts,  indicating  that  it 
understood  the  meaning  of  the  signals;  that  when  the  Kirk  was  from  300  to 
500  feet  from  the  Alpha  it  changed  its  course  to  the  left,  but  that  the  plain  • 
tiff's  canal  boat  for  some  reason  failed  to  follow  that  course  and  was  struck 
by  one  of  the  boats  towed  by  the  Alpha  and  was  injured. 

The  plaintiff  contended  that  the  Kirk,  on  meeting  the  Alpha,  negligently 
(because  a  strong  wind  was  blowing,  which  prevented  the  plaintiff's  boat 
from  following  that  course)  attempted  to  pass  to  the  left  instead  of  turning 
to  the  rieht,  in  accordance  with  section  169  of  the  Canal  Law  (Laws  of  1804, 
chap.  8fiS),  which  provides  that  all  boats  meeting  each  other  on  a  canal  shall 
turn  to  the  right.  It  appeared,  however,  that  section  11  of  the  Greneral  Navi- 
gation Law  (Ijaws  of  18.7,  chap.  592)  provides  that  "when  two  steamboats 
are  meeting,  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  each 
shall  alter  her  course  to  starboard  so  that  each  may  pass  on  the  port  side  of 
the  other,"  and  that  *'  when  two  steamboats  are  approaching  each  other,  and 
if  the  course  of  such  steamboats  is  so  far  on  the  starboard  side  of  each  as 
not  to  be  considered  by  the  pilots  as  meeting  end  on,  or  nearly  so,  or  if  the 
steamboats  are  approaching  each  other  in  such  manner  that  passing  to  the 
right  as  in  rule  one  is  deemed  unsafe  by  the  pilot  of  either  steamboat,  the 
puot  so  first  deciding  shall  give  two  short  and  distinct  blasts  on  his  steam 
whistle,  which  the  pilot  of  the  other  steamboat  shall  answer  promptly  by 
two  blasts  of  his  steam  whistle,  and  they  shall  pass  to  the  left  (on  the  star- 
board) side  of  each  other,"  and  that  *'  in  construing  these  provisions,  due 
regard  must  be  had  to  all  the  dangers  of  navigation  and  to  any  special  cir- 
cumstances which  may  exist,  rendering  a  departure  therefrom  necessary  in 
order  to  avoid  immediate  danger." 

Held,  that  the  cou:£  properly  instructed  the  jury  that  if  they  found  that  the 
pilot  of  the  Kirk  was  the  one  who  gave  the  signal  to  pass  to  the  left,  and 
that  he  gave  the  same  at  a  time  when,  under  all  the  circumstances,  prudence 
required  that  he  should  keep  to  the  right,  they  were  at  liberty  to  find  the 
defendant  guilty  of  negligence  and  responsible  for  the  injury  which  followed, 
but  that  "If  the  pilot  of  me  Alpha,  having  these  loaded  boats  in  tow,  deemed 
it  more  prudent  or  safe  for  the  boats  to  pass  to  the  left,  and  be  so  decided 
and  gave  the  signals,  it  was  the  duty  of  the  pilot  of  the  Kirk  to  respond, 
unless  there  was  imminent  danger  of  collision.  Unless  danger  was  imminent, 
it  was  his  duty  to  respond  and  pass  to  the  left.  If  you  find  that  there  was 
not  such  imminent  danger  of  collision  as  justified  the  pilot  of  the  Kirk  in 
not  responding  to  the  signal,  it  was  his  duty  to  pass  to  the  left.     It  will  be 


INDEX.  683 


« 


mOUGENCE  —  Continued.  paob. 

for  ^ou  to  say  whether,  under  those  circumstances,  he  could  have  prevented 
collision  of  the  canal  boat  and  the  steel  fleet  by  the  use  of  reasonable  care." 

WaQNEK  v.  BiTFPALO  &  ROCHBSTEB  T.  Co 419 

2. Injury  resulting  from  an  explosion  of  eemi-liquid  slag  being  dumped 

ifyan  employee  on  ground  in  which  cracks  filled  with  water  were  permitted  to 
exists  In  an  action  brought  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  while  in  the  employ  of  the  defendant,  a  smelting?  com- 
pany, it  appeared  that  in  the  course  of  the  business  hot  semi-liquid  sla^  or 
^ross  was  dumped  on  marshy  ^ound  adjoining  the  defendant's  premises; 
that  the  action  of  the  tide  was  liable  to  cause  cracks  to  open  in  the  hardened 
slag  and  to  expose  the  water,  and  that  if  the  hot  slag  were  suddenly  dumped 
into  such  a  crack  an  exi)losion  would  occur,  but  that  it  might  be  emptied 
slowly  into  the  cracks  without  danger.  The  dumping  ground  was  in  charge 
of  a  foreman  whose  duty  it  was  to  direct  the  men  where  to  dump  and  to 
keep  the  ground  in  good  condition.  On  the  night  of  the  acciaent  this 
foreman  directed  the  plaintiff,  who  was  a  member  of  the  night  gang,  to 
dump  slag  in  a  certain  place,  and  while  obeving  this  direction  the  wheel  of 
his  bugf^  sank  into  a  crack,  overturning  tne  buggy  and  causing  an  explo- 
sion which  seriously^  injured  him.  The  crack  had  opened  up  two  or  three 
days  before  the  accident,  but  the  plaintiff  had  no  knowledge  of  its  existence, 
nor  was  it  claimed,  although  he  had  been  in  the  defendant's  employ  seven 
or  eight  months,  that  he  knew  or  had  reason  to  know  that  an  explosion 
would  result  from  the  sudden  contact  of  slag  with  water. 

Hdd,  that  a  judgment  in  favor  of  the  plaintiff  should  be  affirmed; 

That  the  accident  was  caused  bv  the  failure  of  the  defendant's  representa- 
tive to  keep  in  a  reasonably  safe  condition  the  ground  over  which  the 
Elaintiff  was  obliged  to  pass  in  order  to  reach  the  place  where  he  was  to  do 
is  work; 

That  the  danger  was  not  an  incident  of  the  plaintiff's  employment  and 
did  not  result  from  the  prosecution  of  the  work. 

EiBAs  V.  Nichols  Chemical  Co 79 

8. Injury  to  a  brakeman  who,  while  riding  on  the  side  of  a  car,  comes  in 

eontact  with  another  car — $10,000  verdict  sustained. ]  In  an  action  against  the 
Northern  Central  Railway  Company  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  who  was  a  brakeman  employed  on  the 
Rome,  Watertown  and  Ogdensburgh  railroad,  it  appeared  that  at  the  time  of 
the  accident  the  crew  of  the  plaintiff's  train  was  engaged  in  transferring 
a  freight  car  from  the  Rome.  Watertown  and  Ogdensburc^h  road  to  the 
defendant's  road;  that  the  intestate  was  riding  on  the  side  or  the  car  so  that 
his  whole  body  extended  outside  of  it,  and  that  he  was  killed  by  coming  in 
contact  with  a  car  which  the  defendant's  employees  had  left  standing  in 
such  a  position  on  the  adjoining  track  that  there  was  only  a  few  inches 
between  the  two  cars. 

The  court,  after  calling  the  attention  of  the  jury  to  the  manner  in  which 
the  intestate  was  riding  upon  the  car,  the  darkness  of  the  night,  the  place 
he  c  irried  his  lantern,  the  direction  in  which  he  was  looking,  and  to  the 
question  whether  he  had  a  right  to  assume  that  there  were  no  cars  on  the 
adjoining  track  near  enough  to  endanger  his  safety,  charged  them  that  it 
was  for  them  to  say  whether  he  exercised  the  care  and  caution  of  a  reason- 
ably prudent  and  careful  person. 

Seld,  that  a  finding  in  favor  of  the  plaintiiT  on  this  question  should  not 
be  disturbed: 

That  a  verdict  of  |10,000  was  not  excessive,  where  it  appeared  that  the 
deceased  at  the  time  of  his  death  was  twenty-six  years  of  age,  in  robust  health 
of  exemplary  habits  and  fairly  well  educated;  that  he  was  earning  $656  a  year 
with  a  fair  prospect  of  promotion  and  a  larger  salary,  and  that  he  left  a  wife 
and  two  children.    Douglass  v.  Northern  Central  R.  Co 470 

4.  A  workman  struck  by  a  tub  which  fell  upo'i  him  while  it  was  being 

carried  up  a  ladder  by  an  employee  of  another  master  — f  Uow-work7nan  —  procci- 
mate  cause.]  In  an  action  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  it  appeared  that  the  defendants,  who  were 
builders,  engaged  the  firm,  by  whom  the  plaintiff's  intestate  was  employed 
as  a  timekeeper,  to  do  work'in  connection  with  the  construction  of  a  house 
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which  the  defendants  were  engaged  in  erecting;  that  on  the  day  in  ques- 
tion the  defendants'  foreman  directed  one  of  the  defendants'  emplovees  to 
carry  a  cement  tub  weighing  from  fifty  to  sixty  pounds  up  a  ladder,  the 
foot*  of  which  was  not  secured  and  whose  top  rested  against  a  swinfi;ing 
scaffold  or  platform;  that  as  the  employee  reached  the  top  of  the  ladder, 
the  tub,  which  he  was  carrying  upon  his  shoulder,  came  in  contact  with 
a  girder  or  some  projecting  brickwork,  and  coincident  with  the  collision 
the  bottom  of  the  ladder  slipped  several  feet  and  the  tub  fell  upon  the 
plaintiff's  intestate. 

Held,  that  the  question  as  to  the  defendants'  negligence  should  have  been 
submitted  to  the  jury; 

That  as  the  intestate  and  the  employee  who  climbed  the  ladder  were  the 
servants  of  different  masters,  they  were  not  co-servants; 

That  the  proximate  cause  of  the  accident  was  not  the  fail  of  the  tub,  but 
the  act  of  the  defendants'  servant  in  ascending  the  Indder  with  the  tub,  and 
in  permiting  the  tub  to  collide  with  the  ^ider  or  projecting  brickwork,  and 
that  under  the  circumstances  the  jury  might  properly  finci  this  act  to  have 
been  negligent.    Monahan  v,  Eidlitz 224 

5.  Injury  to  a  pedestrian  from  a  car  appri»aehing^  at  a  high  rale  of 

speed,  mthout  notice,  a  crossing  where  the  mew  teas  obstruetedA  In  an  action 
to  recover  damages  for  personal  injuries,  it  appeared  that  the  defendant  main- 
tained an  electric  railway  upon  a  street  running  east  and  west,  and  that  an 
avenue  opened  into  such  street  from  the  south  but  did  not  cross  it;  that  at 
about  five  o'clock  on  a  December  afternoon  the  plaintiff  attempted  to  cross 
from  the  north  to  the  south  side  of  the  street  on  the  crosswalk  located  on 
the  westerly  line  of  the  avenue;  that  the  distance  from  the  curb  to  the  near- 
est or  west-bound  track  was  about  fourteen  feet;  that  before  stepping  into 
the  street  the  plaintiff,  who  was  in  a  hurry  and  was  walking  fast,  looked 
in  both  directions  and  listened,  but  neither  saw  nor  heard  any  car;  that 
when  half  way  to  the  west-bound  track  he  looked  again  with  the  same 
result;  that  he  then  continued  to  cross  and  was  struck,  as  he  placed  his  foot 
upon  the  track,  by  the  step  of  a  west-l)ound  car  which  bad  given  no  notice  of 
its  approach,  and  was  traveling  at  such  a  speed  that  it  ran  fifty  feet  below 
the  crossing  before  stopping.  It  further  appeared  that,  when  the  plaintiff 
was  standing  upon  the  sidewalk,  he  could  see  the  tracks  in  the  direction 
from  which  the  car  came  for  a  distance  of  onlv  seventy-five  or  eighty  feet, 
his  view  being  obstructed  by  coal  wagons  which  stood  about  thirty-five  feet 
east  of  the  crosswalk. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  plain- 
tiff's contributory  negligence  should  have  been  submitted  to  the  jury,  and 
that  it  was  erroneous  for  the  court  to  dismiss  the  complaint. 

HaLLIDAY  fJ.  BllOOKLTN  HEIGHTS  R.  R.  Co 57 

6. Injury  from  a  bucket faUing  upon  an  employee  working  at  the  bottom 

of  a  canal — $7,000  fierdici  held  to  be  not  exeessiveA  In  an  action  to  recover 
damages  for  personal  injuries  it  appeared  that  the  defendants  were  canal  con- 
tractors engaged  in  removing  earth  and  debris  from  the  bottom  of  the  canal 
by  means  of  a  steam  derrick  and  buckets;  that  the  plaintiff  was  employed  by 
tne  defendants  to  disconnect  the  hook  of  the  derrick  chain  from  tne  empty 
buckets  as  thev  were  returned  to  the  bottom  of  the  canal  and  connect  it  with 
the  loaded  buckets  which  were  to  be  lifted  from  the  canal;  that  while  he  was 
so  engaged  an  empty  bucket,  in  being  returned  to  the  canal  bottom,  fell 
upon  him  and  injured  him.  There  was  evidence  tending  to  show  that  the 
hook  by  which  the  bucket  was  attached  to  the  derrick  chain  straightened  out 
so  as  to  let  the  bucket  slip  off  as  it  was  being  returned  to  the  canal;  that 
the  hook  was  one  and  one-quarter  inches  in  diameter,  and  that  a  hook  of  that 
size  was  not  reasonably  safe  for  the  purposes  for  whieh  the  one  in  question 
was  used,  and  that  a  larger  hook  was  generally  used. 

Held,  that  the  questions  as  to  the  defendants'  negligence,  and  as  to  the 
plaintiff's  having  assumed  the  risk  and  as  to  his  freedom  from  contributory 
negligence,  were  properly  submitted  to  the  jury; 

That  a  verdict  for  $7,000  in  favor  of  the  plaintiff,  who  was  a  young  healthy 
man,  and  who,  as  a  result  of  the  accident,  suffered  an  amputation  of  one  of 
his  legs  between  the  knee  and  the  hip,  was  not  excessive. 

COSSELMON  t>.  DUNFEE    » 467 
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7. Oontributorp  negligence  a$  mcUter  of  law  —  crossing  a  railroad  where 

an  app7oaching  train  is  seen  600  feet  away,}  Iq  an  action  to  recover  damages 
for  personal  injuries,  sustained  by  the  plaintiff  in  a  collision  with  one  of  the 
defendant's  tr  ins  while  he  was  driving  over  a  highway  crossing,  it  appeared 
that  the  accident  occurred  at  one  o'clock  in  the  afternoon  of  a  bright,  clear 
day  and  that  at  any  point  on  the  highway  within  150  feet  of  the  crossing  the 
plaintiff  could  have  seen  down  the  track  in  the  direction  from  which  ihc  train 
came  680  feet  or  more  if  he  had  looked.  The  plaintiff  was  familiar  with 
the  crossing,  and  when  about  25  or  30  feet  from  the  first  track  he  stopped 
his  horse,  looked  and  list<ened,  but  did  not  hear  any  signal  or  the  sound  of 
the  train  which  he  knew  to  be  due  about  that  time;  during  the  time  his 
horse  was  approaching  the  track  he  did  not  look  again,  but  as  his  horse 
stepped  upon  the  first  track  he  saw  the  train  approaching  from  behind  a  tool- 
house  600  feet  from  the  crossing;  that  he  then  attempted  to  cross  in  advance 
of  the  train,  although  the  track  upon  which  the  tram  was  approaching  was 
60  feet  distant. 

Held,  that  the  only  inference  from  the  facts  was  that  the  plaintiff  either 
underestimated  the  speed  of  the  train  or  overestimated  the  speed  of  his 
horse;  that  in  any  event  he  knowingly  exposed  himself  to  the  peril  which 
he  encountered,  and  that  a  judgment  in  his  favor  should  be  reversed. 

Db  Jong  «.  Ebik  R.  R.  Co 168 

8. Injury  from  failing  off  tJte  uninclosed  eiid  of  a  suspended  platform  in 

a  boiler  room  —  an  employee  assumes  risks  known  or  obvious  to  him,}  In  an 
action  to  recover  damages  for  personal  injuries  it  appeared  that  the  defend- 
ant maintained  in  its  boiler  room  a  bridge  of  iron  lattice  work  suspended 
thirty  feet  above  the  floor,  and  that  the  platform  of  the  bridge  did  not  extend 
in  one  direction  as  far  as  the  handrail  thereof;  that  on  the  occasion  of  the 
accident  the  plaintiff,  who  was  a  fireman  in  the  defendant's  employ,  went 
upon  the  bridge  to  regulate  a  valve,  and  that  in  so  doing  he  was  scalded 
and  the  room  became  darkened  from  vapor;  that  he  then  attempted  to 
crawl  on  his  hands  and  knees  along  the  platform  of  the  bridge  towards  the 
ladder  by  which  he  had  ascended  and  fell  over  the  end  of  the  platform.  It 
further  appeared  that  the  part  of  the  platform  from  which  the  plaintiff 
fell,  which  was  about  twelve  feet  beyond  the  ladder,  was  never  used  by 
any  of  the  defendant's  employees,  and  that  there  was  no  occasion  to  foresee 
that  any  one  would  go  there  for  any  purpose;  that  the  plaintiff  had  been 
employed  in  the  boiler  room  for  four  years,  and  that  the  construction  of  the 
bridge  was  perfectly  apparent  both  from  the  floor  of  the  room  and  from  the 
platform  itself. 

Held,  that  the  plaintiff  assumed  risks  which  were  known  or  which  were 
obvious  to  persons  of  ordinary  intelligence,  and  could  not  recover  dam- 
ages for  the  injury.    Rohan  v.  Metropolitan  Street  R.  Co.  .     350 

9. Injury  from  the  falling  of  a  pile  of  incomplete  garments  placed 

belli  nd  the  chair  of  an  employee  iperating  a  sewing  machine,]  In  an  action  to 
recover  damages  for  personal  injuries  sustainea  by  the  plaintiff  while  in  the 
employ  of  the  defendant,  it  appeared  that  the  plaintiff  operated  one  of  several 
sewing  machines  which  stood  upon  a  long  table;  that  it  was  the  duty  of  one 
of  the  defendant's  employees,  wh  >  was  about  seventeen  years  old,  to  put 
bundles  of  unfinished  garments  at  a  place  from  which  thev  could  be  con- 
veniently taken  by  those  working  at  the  table;  that  on  the  day  of  the  acci- 
dent this  boy  built  on  the  floor  behind  the  plaintiff's  chair  a  pile  of  material 
six  feet  square  and  six  or  seven  feet  high,  and  that  the  pile  finally  tumbled 
over  forcing  the  plaintiff's  face  down  upon  her  machine  and  causing  her  to 
sustain  injuries.  It  further  appeared  that  the  boy  was  about  two  hours 
building  the  pile,  during  all  of  which  time  the  plaintiff  saw  what  he  was 
doing;  that  he  could  have  erected  the  pile  so  far  behind  the  plaintiff  that  it 
would  not  strike  her  if  it  did  fall,  or  have  built  it  wider  on  the  bottom  and 
have  thus  diminished  its  height. 

Held,  that  in  the  work  of  placing  and  erecting  the  pile  of  material,  the  boy 
was  a  fellow-servant  of  the  plaintiff,  and  that  the  defendant  was  not  liable 
for  his  act  in  making  unsafe  the  place  furnished  to  the  plaintiff  in  which  to 
do  her  work.     Hale  v.  Wayside  Knitting  Co 395 

10. Collision  at  a  street  crossing,  between  a  wagon  and  a  street  car,  injur- 
ing the  driver  of  the  wagon  —  a  $8,600  verdict  not  excessive,]    In  an  action  to 
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recover  damages  for  personal  inluries  sustained  by  the  plaintiff  while  driving 
a  team  attaciicd  to  a  light  covered  carriage  across  a  street  on  which  the  defend- 
ant maintained  a  doubietrack  street  railroad,  the  evidence  tended  to  show  that 
the  accident  occurred  at  a  street  intersection  and  that  the  plaintiff  was  driv- 
ing at  a  slow  pace,  and  when  within  about  8  or  10  feet  of  the  first  track 
saw  at  a  distance  of  from  175  to  200  feet  a  car  on  the  second  track  approach- 
ing the  intersectii^n  at  a  rapid  rate;  that  as  his  horsu  reached  the  second  track, 
he  looked  again  and,  seeing  that  the  car  was  appniaching  him  very  fast, 
struck  the  horse  with  the  whip  but  was  unable  to  pass  over  the  track  in 
safety,  the  car  striking  the  rear  wheel  of  the  carriage  and  causing  him  to 
receive  the  injuries  of  which  he  complained. 

Held,  that  the  plaintiff  had  not  been  guilty  of  contributory  negligence,  as 
matter  of  law,  and  that  a  Judgment  in  his  favor  should  be  sustained; 

That  as  it  appeared  that  the  plaintiff,  who  was  about  fifty  years  old  at  the 
time  of  the  accident,  has  been  permanently  injured  and  that  his  condition 
had  been  growing  progressively  worse  since  the  accident,  and  tliat  he  had 
contracted  doctors'  bills  aggregating  $600,  a  verdict  for  $3,500  was  not 
excessive.    Mowbray  v.  Brookltn  Heights  R.  R.  Co 291^ 

11.  Injury  from  a  wagon  striking  a  vtone  on  a  hill,  and  throwing  out 

the  occupant  -  proof  as  to  care.]  In  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  consequence  of  the  dangerous  condition 
of  a  highway  in  the  defendant  town,  the  evidence  tended  to  show  that  such 
condition  of  the  highway  h»ul  existed  for  several  months  and  that  the  high- 
way commissioner  was  notified  thereof,  but  that  no  work  was  done  upon  the 
road  during  the  year  in  which  the  accident  happened;  that  on  the  occasion  of 
the  accident  the  plaintiff  was  riding  along  the  highway  with  her  husband  in 
a  platform  spring  wagon  drawn  bv  a  gentle  horse;  that  they  were  driving 
down  a  steep  hill  and  that  the  husband  had  applied  the  brake;  that  the  plain- 
tiff was  sitting  on  the  seat  with  him  looking  ahead  when  a  wheel  on  the  hus- 
band's side  of  the  wagon  struck  a  stone  and  she  was  pitched  forward;  that 
before  she  could  recover  herself,  the  wagon  struck  a  second  stone  and  she 
was  thrown  to  the  ground  and  injured. 

Ildd,  that  the  inference  that  the  plaintiff  was  exercising  a  reasonable  degree 
of  care  might  be  drawn  from  the  circumstances,  although  there  was  no  direct 
testimony  to  that  effect.    Nbwell  v.  Town  op  Stony  Foist 2S7 

12.  Wfiat  part  of  the  road  constitutes  the  highway.]  The  traveled  por- 
tion of  a  highway  is  not  confined  to  the  part  actuallv  used  by  vehicles  the 
greater  portion  of  the  time,  but  includes  that  i>art  which  is  held  open  to  the 
public  as  a  highway  and  which  is  used  in  passing  other  teams.    Id. 

18. In  operating  on  a  patient  who  pays  only  for  boaid  and  attendance 

and  not  for  the  surgeon's  services  —  a  post  graduate  school  and  hospital  where  it 
occurs  is  not  liable  tlierefor.]  A  corporation  maintaining  a  school  for  the 
instruction  of  persons  who  have  taken  degrees  as  doctors  of  medicine,  and  a 
hospital  for  the  treatment  of  diseased  and  injured  persons,  which  has  no 
capital  stock  and  whose  funds  are  derived  from  public  and  private  dona- 
tions, from  devises  and  bequests,  the  board  of  paying  patients  and  its  ttiition 
fees  (the  city  of  New  York  being  authorized  by  statute  to  pay  to  it  a  large 
sum  annually  for  its  "charitable  uses  and  purposes"),  and  whose  officers, 
directors,  faculty,  physicians  and  surgeons  render  their  services  gratuitously, 
is  not  liable  to  a  pay-patient  for  the  negligence  of  one  of  its  surgeons  m 
whose  selection  the  corporation  has  exercised  due  care,  where  it  appears  that 
the  sum  paid  by  the  patient  to  the  corporation  was  for  room,  board  and 
attendance,  and  that  no  charge  was  made  for  the  services  of  the  surgeon. 

Collins  v.  N.  Y.  Post  Graduate  Med.  School 6S 

14  Injury  occasioned  by  a  motonnan  with  defective  sight  running  his 

car  against  the  conductor  of  another  car.]  In  an  action  brought  to  recover 
damages  resulting  from  the  death  of  a  conductor  on  the  defendant's  railroad, 
who,  while  adjusting  the  fender  at  the  rear  of  his  car,  was  killed  by  a  car 
running  into  him,  the  motorman  of  the  colliding  car,  who  had  been  in  the 
defendant's  employ  about  a  year,  testified  that  the  accident  was  due  to  his 
defective  eyesight,  although  it  appeared  that  he  could  see  the  decedent's  car, 
which  was  illuminated.    He  further  testified  that  he  had  had  two  previous 
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collisions,  which  were  also  due  to  the  same  cause,  and  that  he  had  explained 
this  fact  to  the  inspectors  or  officers  of  the  defendant. 

BM^  that  the  evidence  was  sufficient  to  support  a  conclusion  that  the 
motorman  was  not  physically  competent,  and  that  the  accident  was  caused 
thereby,  and  that  the  defendant  could  and  would  have  discovered  his  con- 
dition in  the  exercise  of  reasonable  diligence. 

Irwin  v.  Brookltn  Hbightb  R.  R,  Co 95 

15  FhU  of  a  plank  forming  part  of  a  temporary  scaffold  put  up  in  a 

mill.'\  In  an  action  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff  while  employed  in  the  defendant's  knitting  mill  in  consequence 
of  a  plank  falling  upon  her.  it  appeared  that  the  plank  formed  part  of  a 
temporarv  scaffold  used  for  putting  up  shafting,  and  that  it  was  supported 
by  thin  board  brackets  placed  at  each  end  thereof,  and  that  the  jar  of  the 
machinerv  kept  it  moving  to  the  right;  that  the  plaintiff,  who  worked  under 
this  plank.  ca]le<l  the  foreman's  attention  to  tliis  fact,  and  that  the  latter 
attempted  to  fasten  it  (apparently  with  a  single  nail),  but  that  five  days 
thereafter  the  left  end  of  the  plank  slipped  off  the  bracket  and  fell,  injuring 
theplaintiff. 

Held,  that  the  question  of  the  defendant's  negligence  should  have  been  sub< 
mitted  to  the  jury.    Pilkey  v,  Harbower 378 

16» Injury  to  a  panenger  on  a  cable  car  from  the  cable  giving  way  w/iere 

eplioed.l  In  an  action  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  while  a  passenger  on  one  of  the  defendant's  cable  cars,  in  conse- 
quence of  the  cable  parting  at  a  point  where  it  had  been  spliced  eight  days 
before  the  accident,  evidence  that  a  splice  would  last  on  the  average  five  or 
six  weeks,  considered  in  connection  with  the  failure  of  the  defendant  to  pro- 
duce the  watcher  who  was  inspecting  the  cable  on  the  day  the  accident 
occurred,  is  sufficient  to  justify  the  submission  of  the  question  as  to  the 
defendant's  negligence  to  the  jury,  although  the  employees  of  the  defendant 
who  made  the  splice  testified  that  the  work  was  thorouj^hly  and  carefullv 
done  and  the  cable  was  in  apparently  perfect  order  a  few  hours  before  it 
broke.    Smith  v.  Metropolitan  Street  R  Co 60 

17. A  street  railroad  conductor  ^  thrown  from  the  car  by  its  rocking  from 

side  to  eideJ]  In  an  action  brou&rht  to  recover  the  damages  resulting  irom 
the  death  of  a  conductor  on  the  defendant's  street  railroaa,  evidence  that  he 
was  thrown  from  the  interior  of  the  car  while  it  was  rocking  from  one  side  to 
the  other  as  though  about  to  jump  from  the  rail;  that  each  of  three  other 
conductors  had  ^en  thrown  from  his  car  at  the  point  where  the  accident 
occurred  within  one  or  two  years  before  the  accident,  coupled  with  the  evi- 
dence of  a  competent  civil  engineer  to  the  effect  that  the  tracks  were  dan- 
gerously out  of  alignment,  is  sufficient  to  warrant  the  submission  to  the  jury 
of  the  questions  of  the  defendant's  negligence  and  of  the  intestate's  freedom 
from  contributory  negligence.    Coughlin  v.  Brooklyn  Heights  R.  R.  Co.  126 

18. Injury  from  th>e  kick  (fa  Ihoree — proof  oa  to  the  horne  having  previotuly 

kicked,  sufficient  to  send  the  case  to  thsjury.]  In  an  action  to  recover  damages 
for  an  injury  to  a  horse,  harness  and  wagon  and  for  personal  injuries  sus- 
tained by  the  plaintiff  in  consequence  of  the  kicking  of  the  off  horse  in  a  team 
owned  by  the  defendant  while  plaintiff  was  driving  past  such  team,  two  wit- 
nesses testified  that  on  a  previous  occasion  they  saw  the  same  horse,  driven  by 
the  same  man,  kick  unoer  similar  circumstances,  and  two  other  witnesses 
testified  that  on  different  occasions  the  off  horse  in  one  of  the  defendant's 
teams  had  kicked  at  them  in  the  same  manner  as  the  horse  which  kicked  the 
plaintiff. 

He.d,  that  the  jury  might  properly  find  that  the  horse  referred  to  by  the 
witnesses  was  the  one  which  kicked  the  plaintiff. 

ToLKiB  V.  Standard  Oil  Co 882 

19. Certification  of  a  raised  draft  by  the  drawee  liaving  in  its  possession  a 

letter  stating  the  amount  ofths  draft  as  originally  draum — when  tJie  drawee, 
having  paid  the  draft,  cannot  recover  the  amount  so  paid  A  Where  a  bank  upon 
which  a  draft  is  drawn  certifies  the  same  without  examming  the  daily  advices 
sent  to  it  by  the  drawer  from  which  it  could  have  discovered  that  the  date  of 
the  draft  had  been  changed  and  the  amount  raised  from  $76  to  $7,660,  and 
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the  certified  draft  is  depoeitod  by  the  payee  in  another  bank,  which  bank, 
after  the  draft  has  passed  through  the  clearing  house,  aud  has  been  accepted 
and  paid  by  the  drawee,  pays  the  amount  thereof  to  the  payee,  such  bank  is 
not  liable  to  the  drawee  for  the  difference  between  the  amount  of  the  draft  as 
raised  and  as  originally  drawn. 

Continental  Bank  v.  Tradeshen'b  Bank 108 

20. T/ie  limited  application  of  the  eantract  of  certification  does  iwt  j/ro- 

teet  the  certifying  hank  againet  its  own  negligence  J]  While  the  contract  of  cer- 
tification extends  only  to  the  genuineness  of  the  signature  and  the  amount 
and  availability  of  the  fund  upon  which  the  instrument  is  drawn,  yet  if  the 
certifying  bank  fails  to  avail  itself  of  information  from  which  it  can  ascer- 
tain that  the  body  of  the  instrument  is  a  forgery,  it  is  not  protected  against 
the  consequences  of  its  own  negligence  in  settmg  the  fraudulent  draft  in 
circulation.    Id, 

21. Municipal  corporation — ite  duty  to  one  coming  upon  a  street  from  a 

road  iohieh  is  not  a  puolic  highway  —  effect  of  its  changing  the  grade  of  the 
street,]  Where  a  road,  apparently,  though  not  in  fact,  a  public  highway,  is 
commonly  used  by  the  public,  and  a  municipality,  in  the  exercise  of  its  right 
to  improve  a  public  street  which  intersects  such  road,  lowera  the  grade  of  the 
street,  so  as  to  leave  a  sharp  bank  on  each  side  where  the  road  crosses  it. 
thus  making  the  approach  to  the  street  from  the  road  dangerous,  the  duty  of 
the  municipality  to  the  public  requires  it  to  exercise  reasonable  care  to  pre- 
vent such  accidents  as  may  reasonably  be  anticipated  to  happen  to  those 
traveling  upon  the  road  with  due  care  and  in  ignorance  of  the  danger. 

Dennis  v.  Yillaob  of  Elmira  Heights 404 

22.  Failure  to  look  for  and  see  a  car  which  approac?ies  on  the  ^erong 

track  without  ?ieadlight  or  notice.^  Where  an  electric  car,  coming  uptown  on 
the  downtown  track,  without  displaying  any  headlight  or  ringing  a  bell,  or 
givinj^  any  special  notice  of  its  approach  collides  witn  a  wagon  between  five 
and  six  o'clock  on  a  dark  December  morning  at  a  street  intersection  where 
two  separate  railroads  cross,  the  failure  of  the  driver  of  the  wagon  to 
testify  that  he  looked  down  the  track  or  to  observe  the  approaching  car, 
cannot  be  said  to  constitute  contributory  negligence  as  matter  of  law. 

Stevens  v.  Brooklyn  Heights  R.  R.  Co 23 

28.  A  master  of  a  seagoing  barge  and  a  deckhand  are  fellowservants 

— measure  of  liability  of  tlie  owner  for  the  forntefs  negligence — failure  to 
promptly  care  for  the  injured  deckhand.]  The  master  of  a  sea- going  barge  and 
a  deckhand  employed  thereon  are  fellow-servants,  and,  in  the  absence  of  an 
allegation  that  the  owner  of  the  barge  was  negligent  in  employing  the  mas- 
ter or  in  retaining  him  in  his  employ,  such  owner  is  not  liable  for  personal 
injuries  sustained  by  the  deckhand  in  consequence  of  the  negligence  of  the 
master  in  directing  the  deckhand  to  cast  on  a  hawser,  nor  for  any  affgra- 
yation  of  such  damages  resulting  from  the  failure  of  the  master  to  procure 
prompt  medical  attendance  for  the  injured  deckhand  The  liability  of  the 
owner  in  such  a  case  is  governed  by^  the  Maritime  Law. 

Larssen  V,  Delaware,  L.  &  W.  R.  R.  Co 202 

24.  Proof  of  impairment  of  hearing  —  absence  of  proof  that  the  accident 

eould  have  caused  it  —  the  objection  must  be  taken  by  motion  to  strike  it  out.] 
Where  the  complaint  in  an  action  to  recover  damages  for  personal  injuries 
alleges  an  impairment  of  the  plaintiff's  hearing  as  an  element  of  damages,  the 
testimony  of  a  lay  witness  as  to  what  she  had  personally  observed  in  respect  to 
any  difference  in  the  plaintiff's  hearing  before  and  after  the  Hccident  is,  as  par- 
tial proof,  competent,  and  the  objection,  that  such  testimony  was  not  con- 
nected with  the  accident  by  proof  that  impaire<l  hearing  could  have  resulted 
from  the  accident,  is  not  available  to  the  defendant  where  it  made  no  motion 
to  strike  out  such  testimony  because  of  the  absence  of  such  proof. 

EL&MEL  t).  Brooklyn  Heights  R.  R.  Co 185 

25.  Charge  as  to  the  preponderance  of  proof]    In  an  action  to  recover 

damages  for  personal  injuries,  it  was  considered  that  it  was  not  error  for  the 
court  to  refuse  to  charge  the  j>iry  **  that  if  they  are  in  doubt,  after  hearing 
all  this  testimony,  they  must  give  their  verdict  for  the  defendant/'  on  the 
ground  that  if  the  request  was  another  form  of  the  statement  that  the  plaintiff 
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-was  bound  to  prove  the  controverted  facts  by  a  preponderance  of  credible 
testimony,  it  was  a  reiteration  of  anotl^er  part  of  the  charge,  and  that  if  it 
required  a  higher  standard  of  proof  from  the  plaintiff,  it  was  unauthorized. 
Id. 

26.  Liability  for  turning  loose  a  horse  whith  goes  upon  the  lot  ofanoiher 

person  and  there  injures  a  ehild^  Where  there  is  evidence  from  which  it  ma^ 
be  found  that  a  horse  was  deliberately  turned  loose  and  driven  from  his 
owner's  stables  late  in  the  afternoon  of  a  summer  day,  and  passed  into  the 
public  highway  and  from  thence  to  an  unfenced  vacant  lot  adjoining  the 
owner's  premises  and  there  ran  over  and  killed  one  of  a  number  of  children 
who  were  playing  in  the  lot  which  did  not  belong  to  the  child  or  to  the 
child's  parents,  the  question  whether  the  owner  of  the  horse  is  liable  for  the 
damages  resulting  from  the  child's  death  should  be  submitted  to  the  jury. 

Mills  o.  Bunke 89 

27.  Direct  cauw  of  the  injury. "}    In  such  a  case  the  injurv  proceeds  so 

directly  from  the  wrongful  act  that,  according  to  common  experience  and  the 
usual  course  of  events,  it  might  have  reasonably  been  expected.    Id, 

28. When  an  approach  to  a  house  constitutes  an  invitation  to  a  prospec- 
tive tenant  to  apply  to  the  janitor  for  information,^  The  construction  by  the 
owner  of  an  apartment  house  of  a  flagged  pathway,  leading  from  the  side- 
walk to  the  basement  gate,  with  a  bell  pull  at  the  side  of  the  basement  gate, 
constitutes  an  implied  invitation  to  a  person  who  sees  a  "to  let"  notice 
upon  the  house  to  use  the  same  for  the  purpose  of  makine  inquiries  of  the 
janitor  in  respect  to  the  premises,  although  the  notice  directs  prospective 
tenants  to  apply  elsewhere.    Foqartt  v,  Booabt 114 

29. IhUy  of  the  owner  to  the  prospective  tenant."]    The  owner  owes  to 

such  a  person  the  duty  of  exercising  that  degree  of  care  which  will  render 
him  reasonably  safe,  provided  he  exercises  reasonable  care  himself.    Id. 

80.  —  Tlie  existence  of  an  unguarded  flight  of  stairs  in  dose  proximity 
to  a  basement  gate.]  Whether  the  maintenance  of  an  unguarded  flight  of 
stairs  in  such  close  proximity  to  the  basement  gate  tlmt  an  instinctive 
motion  bv  the  prospective  tenant  towards  a  person  who  responds  to  the  bell 
will  precipitate  the  former  down  the  stair,  is  consistent  with  the  exercise  of 
such  care,  is  a  question  of  fact  for  the  jury,    jld, 

31. Injury  from  a  rut  in  an  unpaved  street  —  duty  of  care  on  the  part  of 

the  munidpaiity.]  The  question  whether  a  municipal  corporation  has  exer- 
cised a  reasonable  degree  of  care  in  respect  to  an  unpaved  and,  in  a  measure, 
unimproved  public  street,  by  permitting  the  existence  therein  for  a  period  oi 
a  month  or  more  of  a  rut  from  ei^ht  to  eighteen  inches  in  depth,  two  to  three 
feet  in  length  and  seven  to  ten  inches  in  width,  is  one  of  fact  for  a  jury  to 
determine.    Brush  t>.  City  of  Nbw  York 12 

82. Evidence  tnat  the  rut  caused  the  accident  and  of  freedom  from  con- 
tributory negligence,]  In  an  action  brought  against  such  municipal  corpo- 
ration to  recover  damages  resulting  from  the  death  of  the  driver  of  an  Ice 
wagon,  who  was  thrown  from  his  wagon  while  it  was  proceeding  down 
the  street  in  question,  the  evidence  tended  to  show  that  he  was  seated 
upoti  the  left-hand  side  of  the  seat  and  gave  the  reins  to  his  helper,  who  was 
a  competent  driver,  in  order  to  take  a  chew  of  tobacco.  The  helper  testi- 
fied that  he  devoted  his  attention  to  the  team  and  did  not  notice  the  rut, 
which  was  on  tiie  left-hand  side,  until  one  of  the  front  wheels  of  the  wagon 
dropped  into  it,  producing  a  jolt,  and  that  simultaneously  he  heard  some  one 
scream  and  on  turning  around  found  that  the  driver  was  not  on  the  wagon; 
that  he  subsequently  discovered  him  between  the  wheels.  Another  wit- 
ness who  saw  the  accident  testified  that  the  intestate  was  "  bounced"  from 
the  wagon. 

Heid,  that  the  evidence  was  sufficient  to  support  a  finding  of  the  lury  that 
the  intestate  came  to  his  death  in  consequence  of  the  wagon  wheel  dropping 
into  the  rut  and  that  he  was  not  guilty  of  contributory  negligence.    Id, 

88. Turnpike — care  required  in  its  maintenance.]    A  turnpike  road  is 

a  public  highway,  and  the  same  duty  rests  upon  a  turnpike  company  to  keep 
its  roads  and  bridges  reasonably  safe  for  ordinary  travel  that  resta  upon 

App.  Div.— Vol.  LIX.        87 
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municipalities  with  reference  to  roadfl  and  bridges  owned  and  nuiintained  by 
them.  The  absence  of  a  ffuard  or  railing  where  one  is  needed  to  make  a 
highway  reasonably  safe  &  a  defect    Fox  «.  Union  Tcbmpike  Co 968 

84. An  unguarded  approach  to  a  bridge.]    Where  the  approach  to  a 

bridge  on  a  much  traveled  turnpike  consists  of  a  fill  between  retaining  walls, 
eighty -eight  and  nine- tenths  feet  long,  twenty-five  feet  wide  at  the  com- 
mencement and  eighteen  feet  wide  at  the  bridge,  at  which  point  it  is  over 
ten  feet  above  the  lul joining  lands,  the  question  whether  the  failure  to  main- 
tain guards  or  railings  on  the  approach  Is  such  a  defect  as  will  constitute 
negligence  on  the  part  of  the  turnpike  company  and  render  it  liable  for  per- 
sonal inluries  sustained  by  a  woman  while  riding  up  the  approach  between 
nine  and  ten  o'clock  on  a  starlight  night,  in  a  wagon  drawn  by  a  gentle  horse, 
driven  by  her  sonin-law,  who  was  acquainted  with  the  horse  and  accus- 
tomed to  driving,  in  consequence  of  the  horse  shying  for  some  undisclosed 
reason  and  plunging  over  tne  side  of  the  approach,  is  a  question  for  the  jury 
as  is  also  the  question  of  the  injured  party's  contributory  negligence,    td. 

85. Proof  that  no  prefoiaue  accident  had  occurred.'^    In  an  action  against 

the  turnpike  company  to  recover  damages  for  such  injuries,  evidence  that  no 

Srevious  accident  bad  occurred  on  the  approach  to  the  bridge  is  p.'^per  for 
le  jury  to  consider  in  determining  whether  it  was  a  dangerous  place,  and 
whether  the  accident  was  one  that  could  have  been  reasonably  anticipated, 
but  such  evidence  does  not  of  itself  establish  a  defense  to  the  action,    id, 

86. A  verdict  for  |1,400  held  not  to  he  exeeeeive,]    A  verdict  for  $1,400 

in  favor  of  the  plaintiff  is  not  excessive  where  the  evidence  tends  to  show 
that  the  plaintiff,  when  the  accident  happened,  was  fifty -one  years  of  age, 
that  her  weight  had  decreased  from  192  pounds  to  128  pounds,  that  she  lutd 
suffered  since  the  accident  continuous  pain  and  had  frequent  dizzy,  faintinr 
and  sinking  spells,  during  some  of  which  she  was  unconscious  and  had  had 
a  number  of  hemorrhages,  that  she  was  unable  to  attend  to  her  domestic 
duties  and  had  been  omiged  to  abandon  her  dressmaking  business  from  which 
she  had  previously  earned  an  average  of  one  dollar  a  day,  and  that  such 
results  were  the  natural  consequence  of  her  injuries  and  that  she  would  not 
recover  from  them.    Id, 

87. Waiver  of  the  prohibition  against  a  physician's  testimony,]    The  fact 

that  the  plaintiff,  on  her  examination  on  her  own  behalf,  stated  thiit  the 
physician  who  attended  her  the  day  after  the  accident  gave  her  internal  reme- 
dies which  she  used,  although  she  did  not  attempt  to  repeat  any  conversa- 
tions with  such  physician  or  detail  what,  if  anything,  was  done  by  him,  and 
on  her  cross-examination  testified  as  follows:  *'  Q.  What  did  the  doctor  do 
for  vou  then?  A.  He  examined  my  back  and  examined  me.  He  ordered 
alcohol.  Q.  What  did  he  give  you?  A.  He  gave  me  some  medicine,  that  is 
all  I  can  tell  you;  something  in  a  glass,  two  or  three  different  kinds,"  does 
not  establish  a  waiver  bv  the  plaintiff  of  the  prohibition  contained  in  section 
884  of  the  Code  of  Civil  Procedure  and  entitle  the  physician  to  testify  on 
behalf  of  the  defendant  as  to  what  he  did  or  learned  during  the  examination. 

The  determination  of  the  question  of  a  waiver  of  the  pronibition  contained 
in  section  834  of  the  Code  of  Civil  Procedure  depends  very  largely  upon  the 
extent  to  which  the  patient  enters  into  the  details  of  the  consultation  with 
the  physician.    Id. 

88.  Master  and  servant — proof  of  the  incompetency  of  a  servant.  ]    In  an 

action  to  oharee  a  master  with  liability  to  one  servant,  for  the  acts  of  an  alleged 
incompetent  fellow -servant,  the  proper  course  is  to  show  specitic  acts  of 
incompetency  on  the  part  of  the  servant  and  that  the  master  knew,  or  should 
have  known,  of  such  incompetency.    McCabtt  v.  Ritch 145 

89. Specific  acts,  not  general  reputation,  may  be  shown.]    Evidence  of 

specific  acts  of  incompetency  does  not  authorize  the  admission  of  testimony 
as  to  the  general  reputation  of  the  employee  for  competency,  but  simply  of 
testimony  that  knowledge  of  such  specific  acts  was  general  in  the  com- 
munity.    Id. 

40.  General  reputation.]  Proof  of  the  general  reputation  of  the  serv- 
ant for  competency  is  not  admissible  for  the  purpose  of  showing  construc- 
tive notice  to  the  master.    Id, 
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HEW  YOBK  0IT7  —  Ehninent  domain — under  chapter  152  of  the  Laws  of 
1884  interest  on  the  atoard  and  taaees  are  to  he  added  and  rentats  deducted —  the 
hurden  of  proof  as  to  rentals  —  alUnoanee  for  wharfage  rights — what  is  to  be 
considered  the  exterior  water  line  cf  New  York  city  as  regards  its  grantee. 

See  Matter  of  Riversidb  Pabk 008 

Municipal  ordinance  —  when  it  may  not  impose  a  tax  upon  a  livery  stable 

keeper  in  another  State,  whose  carriages  cU  intervals  came  into  the  city  of  New 
York — mhatpencUty  is  so  indefinite  as  to  be  unertforcihle. 

See  City  of  New  York  «.  Hexambr 4 

Eminent  domain  in  New  York  city  —  taxes  for  which  a  warrant  has 

issued  btfore  confirmation  of  the  commissioners'  report  are  to  be  deducted  from 
the  award. 

See  Matter  of  Board  of  Education 258 

—  County  Court  of  Queens  county  — jurisdiction  of  to  try  a  person  indicted 
for  a  misdemeanor  where  no  proceedings  have  been  had  in  the  Special  Sessions, 

See  People  v,  McCarthy 281 

Jurisdiction  of  the  Municipal  Court  of  the  dty  of  New  York  over  an 

action  for  $600  money  had  and  received. 

See  Dechen  v,  Dechen 166 

Ibxpayer — right  of  to  an  inspection  of  the  tax  roUs  in  New  York  city 

—  how  far  hmited. 

See  Matter  of  Lord 591 

NOTICE —  The  fact  that  one  of  the  deeds  in  a  chain  of  title  has  remained 
unrecorded  for  thirteen  years  after  its  execution  is  not  of  itself  a  circumstance 
eufflcient  to  put  a  mortgagee  upon  inquiry — the  mortgagee  is  not  chargeable  with 
notice  of  matters  contained  in  recorded  conveyances  ttot  relating  to  the  mortgaged 
property. 

See  Albany  Exchange  Sayings  Bank  v.  Brass. 870 

Laying  out  a  street  across  a  railroad —  notice  must  be  given  under  chap- 
ter 754  of  1897  although  the  proceeding  was  begun  btfore  its  passage. 

See  Matter  of  Ludlow  Street 180 

A  veteran  waives  his  right  to  protection  under  section  21  of  chapter  870 

of  the  Laws  of  1899  by  not  giving  notice  that  Tie  is  a  veteran. 

See  People  ex  rel.  Carll  v.  White 17 

Cf  disability  under  an  accident  insurance  policy. 

See  Insurance. 

Cf  an  appraisal  under  an  insurance  policy. 

See  Insurance. 

jf  uiSANOE  —  The  discharge  cfthe  ^uent  cf  a  sefwage  disposal  system  into  an 
already  polluted  stream,  er^oined,}  1.  Where  the  village  of  White  Plains, 
actinff  under  the  provisions  of  (£apter  609  of  the  Laws  of  1887  and  chapter 
812  of  the  Laws  of  1888,  installs  a  disposal  sewage  system  and  discharges 
the  effluent  into  the  waters  of  the  Bronx  river,  without  having  previously 
acquired  any  rights  in  such  stream,  with  the  result  *'that  such  discharge 
does  produce  at  times  a  foul  and  offensive  odor  over  the  lands "  of  lower 
riparian  owners,  and  *'  that  such  effluent  adds  to  the  discolorment  and  pollu- 
tion of  the  waters  of  the  stream,"  such  riparian  owners  are  entitled  to  an 
injunction  restraining  the  continuance  of  the  nuisance  even  though  the 
damages  suffered  bv  them  are  slight. 

A  nndiug  that  the  waters  of  the  Bronx  river  are  made  unfit  for  domestic 
and  agricultural  uses  by  other  pollutions  before  they  receive  the  effluent  from 
the  defendant's  sewers,  when  considered  in  connection  with  a  finding  that 
such  effluent  adds  to  the  discolorment  and  pollution  of  the  waters  of  the 
stream,  does  not  deprive  the  rimrian  owners  of  their  right  to  injunctive 
relief.    Butler  v.  Village  of  White  Plains 80 

2. Effect  of  statutes  auithorizing  tJie  construction  of  the  sewage  system 

and  of  the  approval  thereof  by  the  State  Board  of  Health.^  Acts  of  the  Legisla- 
ture authorizing  the  construction  of  a  sewer  system  and  the  approval  of  the 
system  by  the  State  Board  of  Health  do  not  constitute  an  authority  for  the 
inaintenance  of  a  nuisance  and  the  consequent  injury  to  private  property.  Id, 
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OFFSET: 

See  SsT-orr. 

OBAL  EVIDENOB: 

See  Evidence. 

OBDE&: 

See  Motion  and  Obdbb. 

OVEBSEEK  OF  THE  POOB: 

See  Poor.  paok. 

PABENT  A2n>  CHILD —Judgment  for  diwree—if  entered  before  1895  it 
cannot  be  amended  at  to  the  euetody  of  a  wildi\  1.  The  court  has  no  power  to 
modify  a  iudgment  of  absolute  divorce  entered  in  November,  1894,  which 
awarded  the  custody  of  a  cliild  of  the  marriage  to  the  plaintiff,  by  giving  the 
custody  of  such  chud  to  the  defendant,  as  section  1771  of  the  Code  of  Civil 
Procedure,  as  amended  in  1895,  giving  the  court  authority  to  modify  such  a 
judgment,  is  applicable  only  to  Judgments  rendered  after  the  amendment 
went  into  effect.    Matter  of  Haworth « 

2.  A  motion  to  modify  a  decree  of  divorce,  where  made,"]    Sembie,  that  a 

motion  to  modify  such  a  Judgment  is  governed  by  section  769  of  the  Code  of 
Civil  Procedure,  and  cannot  be  made  in  a  county  which  is  not  in  the  same 
Judicial  district  as  the  county  in  which  the  venue  was  laid  or  the  decree  was 
entered  and  which  does  not  adjoin  such  county.    Id, 

PABOL  EVIDENCE : 

See  Evidence. 


—  Aeeignment  for  creditore — it  may  direct  that  individual 

property  be  ueed  to  pay  firm  debte,'\  1.  One  of  the  members  of  a  firm  made  an 
individual  general  assignment  for  the  benefit  of  creditors,  by  the  4th  paragraph 
of  which  he  directed  the  assignee  to  discharge  all  paper  made  or  indorsed  by 
one  Charles  Lape  "for  the  benefit  or  advantage  of  the  party  of  the  first  part» 
either  in  his  inaividual  business  or  as  a  member  of  the  copartnership  firm  of 
Lape  &  Dunlap  *  *  *  provided  that  they  shall  not  exceed  one -third  in 
value  of  the  estate  hereby  assigned,  after  deducting  the  salaries  and  wages 
of  employees  hereinbefore  named,  and  the  costs  ana  expenses  of  executing 
this  trust.    ♦    ♦    ♦ 

"  Fifth.  To  pay  and  discharge  in  full,  if  the  residue  of  said  proceeds  is 
sufficient  for  that  purpose,  all  the  debts  and  liabilities  now  due,  or  to  grow 
due  from  the  said  party  of  the  first  part,  with  interest  thereon,  without  anv 
priority  or  preference  whatsoever,  and  if  the  residue  of  said  proceeds  shsll 
not  be  sufficient  to  pay  the  said  debts  and  liabilities  and  interest  in  full, 
then  to  apply  the  said  residue  of  said  proceeds  to  the  payment  of  said  debts 
and  liabilities  ratably  and  in  proportion  to  the  amount  thereof  respectively. 

*'  Sixth,  After  the  payment  of  all  the  said  debts  and  liabilities  in  full,  if 
there  should  be  any  remainder  or  residue  of  said  property  or  proceeds,  to 
repav  and  return  the  same  to  the  said  party  of  the  first  part,  his  executors, 
administrators  or  sssigns." 

BM,  that  the  6th  paragraph  of  the  assij^nment  expressly  provided  for  the 
pro  rata  payment,  out  of  the  assignor's  mdividual  property,  of  individual 
and  partnership  debts  and  liabilities: 

That  the  fact  that  the  assignor  had  by  the  4th  paragraph  of  the  assign- 
ment, created  preferences  to  the  extent  of  one-third  of  the  assigned  estate, 
did  not  make  it  unlawful  for  him  to  provide  for  the  pro  rata  payment  of  his 
individual  and  partnership  debts  out  of  the  residue,  as  the  individual 
property  of  a  partner  is  not  a  trust  fund  for  the  payment  of  his  individual 
indebtedness.    Matter  of  Daucht 

2. The  general  rule  at  to  the  payment  oflirm  and  individtuU  debte  8tated.J 

Sernble,  that,  in  the  absence  of  any  lawful  direction  by  the  assignor  in 
regard  to  the  distribution  of  assigned  property,  partnenhip  creditors  are 
entitled  to  be  first  paid  out  of  the  partnerahip  property,  and  individual  cred- 
itors out  of  Uie  individual  property.    Id, 

8.  An  agreement  to  eubeeribe  towarde  the  expenee  of  drilling  a  gae  wdl 

does  not  create  it  —  what  appearancee  da  not  indicate  a  partnerehip,}    The  fol- 
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lowing  agreement:  "  We,  the  undersigned,  agree  to  pay  the  sum  set  oppo- 
site our  several  names  to  Henry  W.  Watson,  room  100,  White  Builmng, 
whenever  called  upon,  for  the  purpose  of  drilling  and  putting  down  a  gas 
well  on  Qrand  Island  on  the  property  of  The  Monahuiga  Park  Land  Com- 
pany, adjoining  Sour  Spring  Grove.  If  gas  is  found  m  paying  quantities 
each  subscriber  to  this  fund  is  to  share  in  the  proceeds  or  profits  of  the  well 
in  the  same  proportion  as  he  subscribes  for  the  putting  oown  of  the  same. 
Not  over  $!^  is  to  be  paid  for  the  privilege  of  putting  down  this  well  to  the 
owners  of  the  land,"  does  not.  constitute  the  subscribers  thereto  partners  as 
to  a  third  party  who,  with  full  knowledge  of  the  situation,  entered  into  a 
contract  with  the  executive  committee  appointed  by  the  subscribers  to  drill 
the  gas  well. 

Circumstances  showing  that  the  third  party  was  not  misled  by  any  appear- 
ances indicating  the  existence  of  a  copartnership,  considered. 

Clark  v.  Rdmset  485 

4.  Examination  of  a  party  htfore  trial — trhsn  proper  in  on  cu^ion  for 

the  dissolution  of  a  copartner  ship. ^  In  an  action  brought  for  a  dissolution  of 
a  copartnership  an  interlocutory  decree  for  an  accounting  follows  almost  as  a 
matter  of  course,  upon  which  the  defendant  has  full  opportunity  to  examine 
the  plaintiff  and  also  the  partnership  books  on  all  subjects  connected  with  the 
X>artnership.  In  such  a  case  an  order  directing  the  examination  of  the  plain- 
tiff before  trial  should  not  be  granted,  unless  it  is  absolutely  necessary  in 
order  to  protect  the  defendant's  rights  and  enable  her  to  prepare  for  trial. 

BSKNHBIMEB  O.  SCHMID 5((4 


' — Deposit  of  money — \f  improperly  paid  out  by  the  depositary  the 
owner  may  recover  from  it  or  from  t?ie  party  to  whom  it  is  paid.^  Where  the 
deposit  of  money  in  a  buildinj^,  loan  and  savings  association  inures  to  the 
benefit  of  a  person  and  vests  in  him  the  right  to  demand  and  receive  the 
same  and  the  association  pays  such  money  to  a  third  person,  the  person  to 
whom  the  money  belongs  may  repudiate  the  payment  and  recover  the  amount 
thereof  from  the  association  or  may  ratify  such  payment  and  recover  the 
money  from  the  third  person  as  money  had  and  received. 

Dbchek  «.  Dbchek 166 

—  Examination  of  before  trial. 
See  Deposition. 
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PAYMENT  —  Ifegligence'^  certification  of  a  raised  draft  by  the  drawee 
hamng  in  his  possession  a  letter  stating  the  amount  of  the  draft  as  originally 
drawn  —  when  the  drau>ee,  hating  paid  the  draft,  cannot  recover  the  amount  so 
paid.]  1.  Where  a  bank  upon  which  a  draft  is  drawn  certifies  the  same 
without  examining  the  daily  advices  sent  to  it  by  the  drawer  from  which  it 
could  have  discovered  that  the  date  of  the  draft  had  been  changed  and  the 
amount  raised  from  976  to  $7,660,  and  the  certified  draft  is  deposited  by  the 
payee  in  another  bank,  which  bank,  after  the  draft  has  passed  through 
the  clearing  house,  and  has  been  accepted  and  paid  by  the  drawee,  pays 
the  amount  thereof  to  the  payee,  such  bank  is  not  liable  to  the  drawee  for 
the  difference  between  the  amount  of  the  draft  as  raised  and  as  originally 
drawn.    Continental  Bank  v.  Tradesaten's  Bank 103 

2. Lien  of  a  livery  stable  keeper  —  when  an  excessive  demand  is  made,  a 

tender  is  not  necessary,]  Where  a  livery  stable  keeper,  having  a  lien  upon  a 
horse,  wagon  and  harness  for  the  amount  of  his  charges  for  stabling  and 
storage,  refuses  to  deliver  the  property  to  a  vendee  thereof,  exqept  upon 
the  payment  of  a  sum  greatly  in  excess  of  the  lien,  the  vendee  is  not  obliged 
to  make  an  actual  tender  of  the  amount  of  the  lien  in  order  to  maintain  an 
action  against  the  livery  stable  keeper  to  recover  possession  of  his  property. 

Allen  «.  Corby 1 

3. Duty  of  the  livery  stable  keeper  to  disclose  the  amount  of  the  lien,]    In 

such  a  case  it  is  the  duty  of  the  livery  stable  keeper  to  disclose  to  the  vendee 
the  exact  amount  of  the  lien.    Id, 
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4. By  an  agent  of  the  prineipaiCB  money  to  a  third  person  having  knoiri' 

edge  of  the  Jaet^^liaJbuity  of  the  latter  to  the  prindpfil,]  A  person  who.  in 
satisfaction  of  an  individual  debt  due  to  him  from  an  agent  whose  author- 
ity is  limited  to  the  sale  of  his  prindpars  goods  and  to  the  return  of  the  pro- 
ceeds less  the  agent's  commissions,  receives  from  the  agent  moneys  derived 
from  the  sale  of  the  goods  with  knowledge  of  the  extent  of  the  agent's 
authority  and  the  character  of  such  moneys,  is  liable  to  account  therefor  to  * 
the  principal,  even  in  the  absence  of  an  express  promise  to  do  so. 

MiKLES  V.  Hawkins 25S 

5. Aeeord  and  eatitfaction^proof  cf  the  mailing  of  a  check,  poetage  pre- 
paid^ raieee  a  presumption  of  its  receipt]  Proof  of  the  sending  of  a  check 
inclosed  in  a  postpaid  envelope  addressed  to  the  payee  at  his  place  of  busi- 
ness raises  a  presumption  of  the  receipt  of  the  check  by  him. 

Sutton  «.  Cokninq 580 

6. Accident  ineuranee — effect  of  a  declaration  of  forfeiture  on  a  tender,] 

The  effect  of  a  declaration  of  forfeiture  of  an  accident  insurance  policy  on 
a  tender  and  on  the  right  to  withdraw  monevs  deposited  in  a  Imuk  for  the 
purpose  of  paying  premiums  due  under  the  policy,  considered. 

Dknison  «.  Masons'  Accidbnt  Assn ^ 2M 

7. Ineuranee — tender  of  premium  toaived  by  a  ufrongful  deaaratum  of  a 

forfeiture.]  Proof  of  a  tender  of  an  insurance  premium  will  not  be  required 
of  the  insured  where  the  insurance  company  wrongfully  declares  the  policy 
forfdted.    Te  Bow  0.  Wabhinoton  LiPB  Insubancb  Co 810 

FEK All  OODE : 

[See  table  of  sections  of  the  Penal  Code  dted,  ante,  in  this  volume.] 

PEBSONAIi  FBOFE&TY  ^  Oonvenion — it  doee  not  lie,  for  the  failure  of  a 
common  carrier  to  take  up  a  Inll  of  lading  on  delitery  of  the  goode  to  the  holder 
thereof,  in  favor  of  a  euhiequent  traneferee  of  the  bill  of  lading. 

See  Nat.  Cok.  Bank  v.  Lackawanna  Trans.  Co 270 

BiU  of  sale — executed  on  condition  that  a  certain  period  is  to  elapee 

btfore  the  title  paeeee — during  such  period  a  leeymay  be  made  on  the  goode  under 
a  judgment  against  the  vendor. 

See  Hakes  v.  Thornton 464 

In  an  action  for  conversion  parol  evidence  is  incompetent  to  vary  a  ttrit- 

ten  contract  creating  an  agency,  but  it  is  competent  to  show  that  the  minds  of  the 
parties  did  not  meet. 

See  Allen  v.  Konbad 21 

What  constitutes  an  equitable  conversion  of  real  into  personal  property. 

See  Matter  of  Russell 248 

PEBSONAIi  TAX : 

See  Tax. 

PEBSONAIi  TBANSACTION  —  With  a  deceased  or  insane  person. 
See  Evidence. 

PHYSIOIAK  —  Negligence,  in  operating  on  a  patient  who  pays  only  for  board 
and  attendance  and  not  for  the  surgeon's  services  —  a  post  graduate  school  and 
hospital  where  it  occurs  is  not  liable  therefor.]  1.  A  corporation  maintaining  a 
school  for  the  instruction  of  persons  who  have  taken  degrees  as  doctors  of 
medicine,  and  a  hospital  for  the  treatment  of  diseased  and  injured  persons, 
which  has  no  capital  stock  and  whose  funds  are  derived  from  public  and  pri- 
vate donations,  from  devises  and  bequests,  the  board  of  paying  patients  and 
its  tuition  fees  (the  city  of  New  York  being  authorized  by  statute  to  pay  to 
it  a  large  sum  annually  for  its  "charitable  uses  and  purposes"),  and  whose 
officers,  directors,  faculty,  physicians  and  surgeons  render  their  services 
gratuitously,  is  not  liable  to  a  pay-patient  for  the  negligence  of  one  of  its 
surgeons  in  whose  selection  the  corporation  has  exercised  due  care,  where  it 
appears  that  the  sum  paid  by  the  p«itient  to  the  corporation  was  for  room, 
board  and  attendance,  and  that  no  charge  was  made  for  the  services  of  the 
surgeon.    Collins  v,  N.  Y.  Post  Graduate  Med.  School 6S 
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2. Waiver  of  the  prohiHtion  against  a  phy$ieian*8  testimony,']    Tho  fact 

that  the  plaintiff  in  an  action  for  personal  injunes  on  her  examination  on  her 
own  behalf,  stated  that  the  physician  who  attended  her  the  day  after  the 
accident  gave  her  internal  remedies  which  she  used,  although  she  did  not 
attempt  to  repeat  any  conversations  with  such  physician  or  detail  what,  if 
anything,  was  done  by  him,  and  on  her  cross-examination  testified  as  follows: 
**  Q-  What  did  the  doctor  do  for  vou  then?  A.  He  examined  my  back  and 
examined  me.  He  ordered  alconol.  Q.  What  did  he  give  you?  A.  He 
gave  me  some  medicine,  that  is  all  I  can  tell  you ;  something*  in  a  ^lass.  two 
or  three  different  kinds,"  does  not  establish  a  waiver  by  the  plaintiff  of  the 
prohibition  contained  in  section  884  of  the  Code  of  Civil  Procedure  and 
entitle  the  physician  to  testify  on  behalf  of  the  defendant  as  to  what  he  did 
or  learned  during  the  examination. 

The  determination  of  the  question  of  a  waiver  of  the  prohibition  contained 
in  section  8;i4  of  tho  Code  of  Civil  Procedure  depends  very  largely  upon  the 
extent  to  which  the  patient  enters  into  the  details  of  the  consultations  with 
the  physician.    Fox  «.  Union  Turnpike  Co 808 

PLEADING  —  Igeetment  —  dtfenee  of  a  contract  of  sale  made  by  the  plain- 
tiff*»  ancestor  to  the  drfendant  —  sufficiency  of  the  averment  thereof — effect  of  the 
contract  on  tJie  title,"]  1.  The  answer  interposed  in  an  action  of  ejectment 
alleged  as  a  second  defense  that  the  defendant  and  one  Anthony  Burnett, 
through  whom  the  plaintiff  claimed  title,  entered  into  an  agreement  under 
seal  in  the  presence  of  a  subscribing  witness  on  Aaguot  28,  1878,  whereby 
Burnett  agreed  to  sell  and  convey  the  premises  to  the  defendant  for  the  sum 
of  1800,  $100  to  be  paid  in  cash,  $100  and  interest  November  1, 1874,  and  the 
residue  with  interest  November  1, 1875;  that  the  defendant  was  to  pay  all 
taxes  and  assessments  charged  upon  the  laud  from  the  date  of  the  agreement, 
and  that  when  the  purchase  price  was  fully  paid,  the  said  Burnett  would 
execute  and  deliver  to  the  defendant  a  ffood  and  sufficient  warranty  deed  of 
the  premises;  that  the  defendant  paid  the  first  installment  of  the  purchase 
price  on  the  day  the  contract  was  made,  went  into  possession  of  the  prem- 
ises and  has  continued  to  occupy  the  same  ever  since;  that  on  November  14» 
1874,  he  paid  to  the  administrator  of  Anthony  Burnett  the  $100  then  due  on 
the  contract,  and  a  year  later  tendered  to  him  the  balance  unpaid  and 
demanded  a  deed  of  the  premises,  which  was  never  delivered  to  him;  that 
the  defendant  has  ever  since  the  date  of  the  contract  ''been  ready  and  will- 
ing to  receive  a  deed  of  said  lands,"  and  to  pay  the  balance  of  said  purchase 
pnce  upon  obtaining  **  a  proper  and  legal  conveyance  from  the  legal  heirs  of 
Anthony  Burnett,  deceased." 

HeUL^  that  the  defense  was  not  demurrable; 

That  the  language  of  the  agreement  and  the  fact  that  the  defendant  was  to 
pay  taxes,  and  that  he  enter^  into  possession  of  the  premises  immediately, 
indicated  that  it  was  the  intention  of  the  parties  that  the  defendant  should 
have  possession,  although  the  agreement  did  not  in  terms  award  such  posses- 
sion to  him; 

That,  although  the  answer  did  not  aver  in  specific  terms  that  the  defend- 
ant's possession  was  in  pursuance  of  the  agreement,  such  was  the  only  con- 
clusion to  be  drawn  from  it; 

That  after  the  execution  of  the  agreement  the  legal  title  to  the  prendses 
remained  in  Anthony  Burnett,  as  trustee  for  the  defendant,  and  that  upon 
Burnett's  death  his  administrator  was  entitled  to  the  unpaid  purchase  money, 
but  that  the  defendant  had  a  right  to  insist  upon  a  conveyance  of  the  legal 
title  from  Burnett's  heirs  at  law  when  he  paid  the  balance  of  the  purchase 
price.    Sample  v,  Lyons 466 

2. Dtfenee  of  the  Statute  of  Limitations,  not  demurrable,]    The  answer 

for  a  third  separate  defense  stated  that  the  defendant  "  repeats  and  realleges  " 
the  allegations  of  the  second  defense.  It  also  alleged  that  the  '*  cause  of 
action  stated  in  this  complaint  did  not  occur  within  twenty  years  b^ore  the 
commencement  of  this  action."  The  plaintiff  demurred  to  that  portion  of 
this  defense  which  set  up  the  Statute  of  Limitations. 

Held,  that  plaintiff  was  not  in  a  position  to  raise  the  objection  that  the 
defense  constituted  an  attempt  by  the  defendant  to  impugn  the  title  of  his 
vendor,  as  his  demurrer  was  sunply  to  that  portion  of  the  defense  which  set 


696  INDEX. 

PLBADINa  —  Continued,  paob. 

up  the  Statute  of  Limitations,  and  did  not  extend  to  the  averments  as  to  the 
defendant's  equitable  title  set  up  in  the  second  defense,  and  repeated  and 
realleged  in  the  third; 

That  the  plea  of  the  Statute  of  Limitations  might  be  based  upon  a  title 
wholly  disconnected  with  the  agreement  between  the  defendant  and  Bur- 
nett.   Id, 

8.  —  Complaint  againai  executors  —  uihen  dffeetite  in  not  aUeging  that  they 
were  euchA  In  an  action  brought  to  charge  the  defendants  as  executors  of 
John  W.  Healy  upon  a  contract  made  by  fiealy  in  his  lifetime,  the  defend- 
ants were  described  in  the  title  as  executor  and  executrix  of  Healy. 
The  complaint  alleged  that  Healy  died  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate,  but  there  was  no  allegation  that  any  person 
was  nominated  as  executor  in  that  will,  or  that  letters  testamentary  were 
issued  to  the  defendants,  or  any  one  else,  or  that  the  def endanta  ever  qualified 
as  executors.  The  complaint,  nowever,  did  allege  that  the  plaintiff  filed  her 
claim  with  the  defendants  as  executor  and  executrix,  but  that  the  same  was 
rejected.  It  did  not  appear  what  claim  was  so  filed,  or  whether  it  was  filed 
with  the  defendants  as  executor  and  executrix  of  Heilv. 

HM,  that  there  was  nothing  in  the  complaint  which  would  warrant  the 
inference  that  the  defendants  occupied  the  representative  character  in  which 
they  were  sought  to  be  charged.    Klbt  9.  Hioginb 581 

4. AUion  for  criminal  contereaiian,  alleging  the  alienation  of  the  teif^e 

affections  by  way  of  damages  caused  thcrihy,'\  The  complaint  in  an  action, 
after  alleging  that  the  defendant  malicious^  alienatCKl  the  affections  of  the 
plaintiffs  wife  and  debauched  and  camafly  knew  her,  stated  '*that  in  eon- 
sequence  and  by  reason  of  said  criminal  relations  the  affections  of  the  said 
Margaret  R.  Ourrie  became  alienated,  and  the  said  Margaret  R.  Currie  was 
wrongfully  induced  and  enticed  by  said  defendant  to  leave  this  plaintiff  and 
his  and  her  then  residence  in  said  town  of  Schodack."  It  further  alleged 
that  "by  reason  of  the  premises  the  affections  which  the  said  Margaret  R 
Currie  theretofore  had  for  the  plaintiff  were  alienated  and  destroyed,  and 
the  plaintiff  was  thereby  deprived  of  the  comfort,  society,  aid  and  assistance 
and  affection  which  he  otherwise  would  have  had  from  the  said  Margaret  R. 
Currie,  and  plaintiff  has  suffered  great  distress  of  body  and  mind  in  con- 
seouence  thereof,  to  his  damage  ten  thousand  dollars  ($10,000)." 

Meld,  that  the  complaint  stated  a  single  cause  of  action  for  criminal  con- 
versation, and  that  the  alienation  of  the  wife's  affections  and  her  enticement 
from  him  were  alleged  as  part  of  the  damages  caused  by  it. 

CuRBiB  9.  Gardbnier 310 

6. Stock  corporation — liability  of  a  trustee  to  a  creditor,  for  a  failure 

to  file  an  annual  report  —  want  of  an  allegation  in  the  complaint,  as  to  the 
eonsideroition  for  tlie  debt.l  In  an  action  under  section  80  of  the  Stock  Cor- 
poration Law  (Laws  of  1892,  chap.  688)  against  a  trustee  of  a  corporation  for 
a  failure  to  file  an  annual  report,  founded  upon  a  promissory  note  made  by 
the  corporation  and  afterwards  assigned  to  the  plaintiff,  the  defect,  if  any, 
arising  from  the  failure  to  allege  in  the  complaint  the  original  consideration 
for  the  note,  is  obviated  by  proof  received  without  obiecticn  upon  the  trial 
that  such  consideration  consisted  of  money  borrowed  lor,  and  used  by,  the 
corporation.    Gtnsburg  v,  Yok  Sbogerk 595 

0.  Failure  to  name  the  payee  of  the  note  sued  on.]    The  failure  of  the 

complaint,  which  alleged  that  the  corporation  made,  executed  and  delivered 
the  promissory  note,  to  state  to  whom  it  was  made,  executed  and  delivered, 
does  not  constitute  a  defect,  but  if  it  does,  the  defect  is  remedied  by  an  alle- 
gation that  the  payee  of  the  note,  *'  for  value  received,  duly  assigned  and 
transferred  all  his  right,  title  and  interest  in  and  to  said  note  to  the  plaintiff 
herein."    Id, 

7.  Failure  to  allege  tliat  the  corporation  is  a  htock  corporation.]    The 

objection  that  the  complaint  failed  to  allege  that  the  corporation  was  a  stock 
corporation  is  untenable,  where  it  alleges  that  the  corporation  was  organ- 
ized under  the  General  Manufacturing  Act  of  1848  and  sets  forth  the  object 
for  which  it  was  incorporated  as  stated  in  its  certificate  of  incorporation,  and 
the  defendant  admits  in  his  answer  that  he  is  the  owner  of  a  certain  number 
of  shares  of  the  capital  stock  of  the  corporation.    Id, 
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8.  A  Judgment  and  execution  returned  uneatiefled  are  unneceuaryJ] 

The  complaint  in  such  an  action  need  not  allege  the  entry  of  a  judgment 
against  the  corporation  and  the  return  unsatisfied  of  an  execution  issued 
thereon.    Id, 

9.  Liability  of  the  trustee  is  not  limited  to  debts  payable  in  one  year,"] 

The  liahility  of  a  trustee  of  a  corporation  under  section  80  of  the  Stock  Cor- 
poration Law  is  not  limited  to  debts  of  the  corporation  contracted  to  be  paid 
within  one  year.    Id, 

10.  Tlie  existence  of  the  corporation  when  the  debt  became  due  is  imma- 

terial.'\  The  existence  of  the  corporation  at  the  time  the  note  became  due  is 
immaterial.  If  it  was  in  existence  at  the  time  when  the  default  occurred  in 
filing  the  report  for  the  year  followin^^  the  creation  of  the  indebtedness,  the 
liability  of  all  the  directors  then  in  office  became  fixed.    Id, 

11.  Motion  to  amend  the  answer  deivied  on  the  ground  of  surprise.]    A 

motion  by  the  defendant  for  leave  to  amend  his  answer  by  inserting  an  alle- 
gation to  the  effect  that  the  organization  of  the  corporation  was  abanttoned 
and  that  it  had  ceased  to  do  business  before  the  default  occurred,  is  properly 
denied  where  the  attorney  for  the  plaintiff  sweats  that  he  is  not  prepared  to 
meet  any  proof  on  that  subject.    Id. 

13.  Suit  by  one  trustee  against  another. '\    Semble,  that  the  fact  that  the 

plaintiff  was  also  a  trustee  of  Uie  corporation  would  not  affect  his  right  to 
enforce  the  statutory  liability  against  a  co-trustee.    Id. 

13.  That  the  plaintiff  is  trustee  of  a  fund  in  which  the  drfendant  has 

an  interest,  does  not  constitute  a  dtfense  or  counterclaim.]  The  fact  that  the 
note  upon  which  the  action  is  based  constitutes  part  of  a  trust  fund  of  which 
the  plaintiff  is  the  trustee,  and  that  in  an  action  relating  to  the  trust  fund  an 
interlocutory  Judgment  has  been  entered  determining  that  the  present  plain- 
tiff, a  defendant  in  such  interlocutory  judgment,  must  account  to  the  present 
defendant  and  others,  plaintiffs  in  the  interlocutory  judgment,  for  the  trust 
fund,  does  not  operate  as  a  defense  to  the  action  or  entitle  the  defendant  to 
set  off  or  counterclaim  the  amount  of  his  unascertained  interest  in  the  trust 
fund  against  the  plain  tiff  *s  demand.    Id. 

14.  Default  in  answering  —  two  montM  delay  in  moving  to  vaceUe  the 

judgment  entered  thereon  excused,]  A  delay  by  the  city  of  New  York  of  two 
months  in  moving  to  vacate  a  judgment  entered  against  it  by  default 
because  of  its  failure  to  answer  in  an  action  brought  against  it,  is  not  such 
laches  as  requires  a  denial  of  the  motion,  where  it  appears  that  the  default 
resulted  from  the  failure  of  a  clerk  employed  in  the  omce  of  the  corporation 
counsel  to  make  a  proper  entry,  in  a  diary,  of  the  date  at  which  the  time  to 
answer  expired.     Shaw  a.  City  of  New  York 568 

15.  The  plaintiff's  right  to  recover  not  considered  on  a  motion  to  open  a 

default  in  pleading.]  Upon  a  motion  to  open  a  default  in  pleading,  the  court 
will  not  determine  a  debatable  question  as  to  the  plaintiff's  right  to  recover 
upon  his  demand.    Id. 

16. When  a  defendant  is  bound  by  an  adjudication,  although  a  copy 

answer  in  not  served  upon  him.]  When  a  defendant  is  bound  by  an  adjudica- 
tion in  favor  of  his  co-defendant,  although  a  copy  of  the  latter^s  answer  is 
not  served  upon  him,  considered.    Pratt  v.  Johnsok 63 

PUSDGE  —  Paxon  —  delivery  of  the  article  pawned  to  a  person  presenting  the 
ticket  which  had  been  lost  by  the  pledgor  —  autJiorixed  by  the  acquiescence  €f  the 
pledgor  in  other  like  occurrences.]  Where  a  person,  who  had  many  trans- 
actions with  a  pawnbroker,  acquiesced  when  the  latter  on  several  occasions 
delivered  the  pledge  to  other  persons  presenting  the  pawn  ticket,  the  pawn- 
broker has  impliea  authority  to  deliver  the  plrage  to  the  person  in  posses- 
sion of  the  ticket,  and  in  the  absence  of  a  revocation  of  such  authority  or  of 
bad  faith  on  the  part  of  the  pawnbroker,  the  latter  is  not  liable  to  the  pledgor 
for  delivering  the  pledge  to  a  person  who  obtained  possession  of  the  ticket 
after  it  had  been  lost  h^  the  pledgor.    Johkson  v.  Prabger. 889 

App.  Div.— Vol.  LTX.         88 
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POOB —  Temporary  rdUf  of  the  poor  in  a  Unon — ten  doUcvn  only  can  be 
expended  without  the  approval  of  the  supervteor  and  a  euperintendent  —  the  over- 
seer' a  duty  ende  when  he  appiiee  thertfor,]  Where  no  rules  or  regulatious 
governing  the  furniBbing  of  temporary  or  outdoor  relief  to  the  poor  of  a  town 
have  been  made  by  the  board  of  super yisors  of  the  coun'ty  or  by  the  town 
board  as  provided  by  section  18  of  the  Poor  Law  (Laws  of  1890,  chap.  22b)  as 
amended  by  chapter  48  of  the  Laws  of  1897,  the  overseer  of  the  poor  of  the 
town  under  section  23  of  the  Poor  Law,  cannot  expend  more  than  ten  dollars 
for  the  temporary  relief  of  a  person  who  cannot  be  removed  to  the  almshouse, 
unless  he  is  authorized  to  do  so  by  the  order  of  the  supervisor  of  the  town 
and  the  written  sanction  of  one  of  the  superintendents  of  the  poor  of  the 
county;  the  overseer  has  no  power  tocomi)el  the  supervisor  to  give  him  such 
an  order  or  the  superintenoent  to  give  him  such  sanction;  he  performs  his 
entire  duty  in  the  premises  by  applying  to  the  supervisor  in  behalf  of  the 
poor  person.    Brazbb  v,  Stewart 476 

POWKB  —  Tnui — a  power  of  diepoeition  by  will  given  to  a  cestui  que  trust 
U06S  not  authorite  a  trantfer  during  her  l%fe,\  1.  The  provisions  of  the  Revised 
Statutes,  that  when  an  absolute  power  of  disposition,  not  accompanied  by 
any  trust,  has  been  given  to  the  owner  of  a  partlcuUr  estate  for  life  or  for 
years,  sucii  estate  shall  be  changed  into  a  fee,  and  where  a  general  and  bene- 
ficial power  to  devise  the  inheritance  shall  be  given  to  a  tenant  for  life  or  for 
years,  such  tenant  shall  be  deemed  to  possess  an  absolute  power  of  appoint- 
ment, do  not  apply  to  a  beneficiary  of  rents  and  profits  who  is  prohibited 
from  alienating  his  future  income.    WooDBBiDaE  f^.  Bockes 508 

2.  —  Trueti^edeed — effective,  although  the  power  be  not  recttedJ]  Where 
a  trust  deed  gives  the  trustee,  who  had  no  interest  in  the  premises  described 
therein  except  such  as  he  derived  under  the  trust  deed,  power  to  sell  the 
premises,  a  conveyance  of  the  trust  property  executed  by  the  trustee  as  such, 
will,  under  section  155  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547), 
be  deemed  a  valid  execution  of  the  power,  although  the  power  be  not  recited 
or  referred  to  therein.    Albany  Exchange  Savings  Bank  v.  Brass. 370 

8.  A  life  beneficiary  may  purchaeeA    A  person  having  a  life  interest 

in  the  trust  property  under  the  trust  deed  is  not  precluded  from  purchasing 
the  remainder  in  fee.    Id. 

4.  A  mortgctge  not  affected  by  the  fact  thai  the  comideration  recited  in 

the  deed  iras  not  paid,'\  The  validity  of  a  mortgage  on  the  premises  executed 
by  one  of  the  eeetuie  ifue  truetent  who,  by  conveyances  from  the  trustee  and 
others,  had  acquired  an  apparently  good  title  to  the  property  and  was  then  in 
possession  thereof,  is  not  affected  by  the  fact  that  the  consideration  for  cer- 
tain of  the  deeds  executed  by  the  trustee  was  not  paid,  where  it  appears  that 
such  deeds  recited  payment  of  an  adequate  consideration  and  contained 
nothing  which  would  lead  an  honest  man,  using  ordinary  caution,  to  make 
inquiry.    Id. 

5.  Belay  in  recording  a  deed.'\    The  fact  that  one  of  the  deeds  in  the 

chain  of  title  remained  unrecorded  for  thirteen  years  after  its  execution,  is 
not  of  itself  a  circumstance  sufficient  to  put  the  mortgagee  upon  Inquiry.    Id 

6.  Mortgagee  not  chargeable  with  notice  of  matter  in  eonveyancee  not 

affecting  the  mortgaged  property.]  Semble,  that  the  mortgagee  is  not  charge- 
able with  notice  of  matters  contained  in  conveyances  not  relating  to  the 
mortgaged  property  even  though  such  conveyances  were  recorded.    Id 

PBACnCE — An  ol^feetion  to  proof  of  impairment  of  hearing  in  a  negligence 
case  that  the  proof  does  not  show  that  the  ccddent  could  have  caused  it,  mutt  be 
taken  by  motion  to  strike  out  tlie  evidence. 

See  Hamel  v.  Bbooklyn  Heights  R.  R.  Co 185 

Res  adjudicata — wJien  a  dtfendant  is  bound  by  an  adjudication  in 


favor  of  his  co-dtfendant  although  a  copy  of  the  lattefs  answer  is  not  served 
upon  him. 

See  Pbatt  f^.  Johnston 53 
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Local  option — the  petition  must  he  fled  with  the  town  clerk — if  it  ie  not 

fled  in  time,  a  special  town  meeting  cannot  thereqfter  be  ordered  by  the  court. 

See  Matter  of  Ebibgbb 846 

Laying  out  a  street  across  a  railroad — notice  must  be  given  under  chap- 
ter 754  of  1897  although  the  proceeding  was  begun  brfore  its  passage. 

See  Matter  of  Ludlow  Street 180 

Belating  to  attachments. 

See  Attachment. 

Selating  to  certiorari. 

See  CmTiORARL 

—  Belating  to  ir^nctions. 
See  Injunction. 

Relating  to  proceedings  by  mandamus. 

See  Mandahus. 


Belating  to  motions  and  orders. 

See  Motion  and  Order. 

As  to  references. 

See  Reference. 

Belating  to  the  trial  of  actions. 

SeeTnLLL. 

PBEFEBENCE — In  violation  of  the  Bankruptcy  Ad 
See  Bankruptcy. 

PBJfiMlUM  —  Of  insurance. 
See  Insurance. 

PBBSXTMPnON : 

See  Evidence. 

PBjjiulPAIi  AKD  A0ENT — Action  for  an  accounting  and  to  charge  real 
property  with  a  lien  for  money  alleged  to  hate  been  stolen  — when  barred  by  the 
Statute  of  Limitations.]  1.  In  an  action  brought  by  a  father  against  his  son 
for  an  accountiog  and  to  charge  certain  realty  of  the  defendant  with  a  lien 
for  any  money  found  due  thereon,  it  appeared  that  between  1881  and  1889 
the  phdntiff  gave  the  defendant  certain  moneys  to  deposit  at  interest  with 
the  mtter's  employer;  that  large  sums  thereof  were  withdrawn  and  that  a 
portion  of  the  moneys  withdrawn  was  used  to  purchase  real  estate  for  the 
plaintiff.  The  defendant,  to  a  great  extent,  managed  such  real  estate  trans- 
actions, but  they  were  complete  only  with  the  consent  of  the  plaintiff.  The 
contention  of  the  plaintiff  was  that  the  defendant  had  stolen  moneys  from 
him,  and  that  the  realty  sought  to  be  charged  with  the  lien  was  the  fruits 
thereof.  Ttie  court  found  that  the  defendant  hacT  accounted  for  all  the 
moneys  or  property  intrusted  to  him  by  the  plaintiff  since  July  1,  1889. 

Beldy  that  as  to  any  peculation  committed  by  the  defendant  prior  to  that 
time,  the  action  was  barred  by  the  Statute  of  Limitations,  which  began  to 
run  when  the  wrong  was  committed; 

That  if  any  trust  arose  out  of  such  peculations,  it  was  a  constructive  trust 
^x  malefleio  or  ex  delicto; 

That  the  action  being  for  an  accounting  and  not  brought  on  the  ground  of 
fraud,  did  not  fall  within  the  exception  contained  in  subdivision  6  of  section 
^2  of  the  Code  of  Civil  Procedure.    Seitz  v.  Sbitz 150 

2.  Payment  by  an  agent  of  the  prineipaTs  money  to  a  third  person  Aa«- 

ing  knowledge  of  the  facts — liabuity  of  the  latter  to  the  principal.]  A  person 
who,  in  satisfaction  of  an  individual  debt  due  to  him  from  an  agent  whose 
authority  is  limited  to  the  sale  of  his  principaPs  goods  and  to  the  return  of 
the  proceeds  less  the  agent's  commissions,  receives  from  the  agent  moneys 
derived  from  the  sale  of  the  goods  with  knowledge  of  the  extent  of  the 
agent's  authority  and  the  character  of  such  moneys,  is  liable  to  account 
therefor  to  the  principal,  even  in  the  absence  of  an  express  promise  to  do  so. 

MiKLES  V.  Hawkins 258 
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POLIOT  ^  Of  inMurance, 

See  Ikbu&ancb.  paob. 

POOB —  Temporary  relitf  of  the  poor  in  a  Unon — ten  doUarw  only  can  he 
expended  without  the  approval  of  the  supervieor  and  a  superintendent  —  the  over- 
seer's duty  ends  when  Tie  applies  thertfor.]  Where  no  rules  or  regulations 
fOYorning  the  furnishing  of  temporary  or  outdoor  relief  to  the  poor  of  a  town 
ave  been  made  by  the  board  of  supervisors  of  the  coun*ty  or  by  the  town 
board  as  provided  by  section  18  of  the  Poor  Law  (Laws  of  1890,  chap.  2!^)  as 
amended  by  chapter  48  of  the  Laws  of  1897,  the  overseer  of  the  poor  of  the 
town,  under  section  28  of  the  Poor  Law,  cannot  expend  more  than  ten  dollars 
for  the  temporary  relief  of  a  person  who  cannot  be  removed  to  the  almshouse, 
unless  he  is  authorize  to  do  so  by  the  order  of  the  supervisor  of  the  town 
and  the  written  sanction  of  one  of  the  superintendents  of  the  poor  of  the 
county;  the  overseer  has  no  power  to  comi>el  the  supervisor  to  give  him  such 
an  order  or  the  superintenaent  to  give  him  such  sanction;  he  performs  his 
entire  duty  in  the  premises  by  applying  to  the  supervisor  in  behalf  of  the 
poor  person.    Brazes  v.  Stewart 476 

POWKB  —  Trust  —  a  power  of  disposition  by  will  given  to  a  cestui  que  trust 
noes  not  authorize  a  tranrfer  during  her  life,  ]  1.  The  provisions  of  the  Revised 
Statutes,  that  when  an  absolute  power  of  disposition,  not  accompanied  by 
any  trust,  has  been  given  to  the  owner  of  a  particular  estate  for  life  or  for 
years,  suc^  estate  shall  be  changed  into  a  fee,  and  where  a  general  and  bene- 
ficial power  to  devise  the  inheritance  shall  be  given  to  a  tenant  for  life  or  for 
years,  such  tenant  shall  be  deemed  to  possess  an  absolute  power  of  appoint- 
ment, do  not  apply  to  a  beneficiary  of  rents  and  profits  who  is  pronibited 
from  alienating  his  future  income.    Woodbbedob  v,  Bockes 508 

2.  Trusteed s  deed — effective,  although  the  power  be  not  recited J\    Where 

a  trust  deed  gives  the  trustee,  who  had  no  interest  in  the  premises  described 
therein  except  such  as  he  derived  under  the  trust  deed,  power  to  sell  the 
premises,  a  conveyance  of  the  trust  property  executed  by  the  trustee  as  such, 
will,  under  section  155  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547), 
be  deemed  a  valid  execution  of  the  power,  although  the  power  be  not  recited 
or  referred  to  therein.    Albany  Exchangb  Savings  Bank  v.  Brass 370 

8.  A  life  beneficiary  may  purchased    A  person  ha  vine  a  life  interest 

in  the  trust  property  under  the  trust  deed  is  not  precluded  m>m  purchasing 
the  remainder  in  fee.    Id. 

4.  A  mortgage  not  affected  by  tlisfact  thai  the  consideration  recited  in 

the  deed  iras  not  paid,"]  The  validity  of  a  mortgage  on  the  premises  executed 
by  one  of  the  cestuis  que  trustent  who,  by  conveyances  from  the  trustee  and 
others,  had  acquired  an  apparently  good  title  to  the  property  and  was  then  in 
possession  thereof,  is  not  affected  by  the  fact  that  the  consideration  for  cer- 
tain of  the  deeds  executed  by  the  trustee  was  not  paid,  where  it  appears  that 
such  deeds  recited  payment  of  an  adequate  consideration  and  contained 
nothing  which  would  lead  an  honest  man,  using  ordinary  caution,  to  make 
inquiry.    Id, 

5.  Delay  in  recording  a  deed  A    The  fact  that  one  of  the  deeds  in  the 

chain  of  title  remained  unrecorded  for  thirteen  years  after  its  execution,  is 
not  of  itself  a  circumstance  sufficient  to  put  the  mortgagee  upon  inquiry.    Id, 

6.  Mortgagee  not  chargeable  with  notice  of  matter  in  conveyances  not 

affecting  the  mortgaged  property.']  Semble,  that  the  mortgagee  is  not  charge- 
able with  notice  of  matters  contained  in  conveyances  not  relating  to  the 
mortgaged  property  even  though  such  conveyances  were  recorded.    Id. 

PAACnCE — An  objection  to  proof  of  impairment  of  hearing  in  a  negligence 
case  that  the  proof  does  not  show  thai  the  accident  could  have  caused  it,  must  be 
taken  by  motion  to  strike  out  tlie  evidence. 

See  Hamel  v.  Brooklyn  Heights  R.  R.  Co 135 

Res  ad  judicata — when  a  defendant  is  bound  by  an  adjudication  in 

favor  <tf  his  eo-dtfendant  although  a  copy  of  the  laitefs  answer  is  fwt  served 
upon  him. 

See  Pratt  v.  Johnston  53 
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^RACnOE  —  ConHnued.  paos. 

LoccU  option — the  petition  mutt  he  filed  noith  the  town  clerk — if  it  is  not 

filed  in  time,  a  special  toum  meeting  cannot  thereafter  he  ordered  by  the  court. 

See  Matter  of  Kbibger 846 

Laying  out  a  street  across  a  railroad — notice  mtut  he  given  under  chap- 


ter 764  of  1897  altJumgh  the  proceeding  was  hegun  htfore  its  passage. 

See  Matter  of  Ludlow  Stobbt 180 

Relating  to  attachments. 

See  Attachment. 

Relating  to  certiorari. 

See  O^TIORARL 

—  Relating  to  ir^unctions. 
See  Injunction. 

Relating  to  proceedings  hy  mandamus. 

See  Mandamus. 

Relating  to  motions  and  orders. 

See  MonoN  and  Order. 

As  to  rrferences. 

See  Reference. 

Relating  to  the  trial  of  actions. 

See  Trial. 

PBEVBBENGE — In  notation  of  the  Bankruptcy  Act 
See  Bankruptcy. 


—  Of  insurance. 
See  Insurance. 


See  Evidence. 

PBINdPAIi  AND  AOfEST-^  Action  for  an  accounting  and  to  charge  real 
property  with  a  lien  for  money  alleged  to  have  been  stolen — when  harred  hy  the 
SUUute  of  Limitations,']  1.  In  an  action  brought  by  a  father  against  his  son 
for  an  accounting  and  to  charge  certain  realty  of  the  defendant  with  a  lien 
for  any  money  found  due  thereon,  it  appeared  that  between  1881  and  1889 
the  pliontiff  gave  the  defendant  certain  moneys  to  deposit  at  interest  with 
the  tatter's  employer;  that  large  sums  thereof  were  withdrawn  and  that  a 
portion  of  the  moneys  withdrawn  was  used  to  purchase  real  estate  for  the 
plaintiff.  The  defendant,  to  a  great  extent,  managed  such  real  estate  trans- 
actions, but  they  were  completed  only  with  the  consent  of  the  plaintiff.  The 
contention  of  the  plaintiff  was  that  the  defendant  had  stolen  moneys  from 
him,  and  that  the  realty  sought  to  be  charged  with  the  lien  was  the  fruits 
thereof.  Tue  court  found  that  the  defendant  had'  accounted  for  all  t^e 
moneys  or  property  intrusted  to  him  by  the  plaintiff  since  July  1,  1889. 

Hehy  that  as  to  any  peculation  committed  by  the  defendant  prior  to  that 
time,  the  action  was  barred  by  the  Statute  of  Limitations,  which  began  to 
run  when  the  wrong  was  committed; 

That  if  any  trust  arose  out  of  such  peculations,  it  was  a  constructive  trust 
ex  maleflcio  or  ex  delicto; 

That  the  action  being;  for  an  accounting  and  not  brought  on  the  ground  of 
fraud,  did  not  fall  within  the  exception  contained  in  subdivision  5  of  section 
582  of  the  CJode  of  Civil  Procedure.    Seitz  v,  Seitz 150 

2.  Payment  hy  an  agent  of  the  principdCs  money  to  a  third  person  Tutv- 

ing  knowledge  of  the  facts  —  liabuity  of  the  latter  to  the  principal,']  A  person 
who,  in  satisfaction  of  an  individual  debt  due  to  him  from  an  agent  whose 
authority  is  limited  to  the  sale  of  his  principal's  goods  and  to  the  return  of 
the  proceeds  less  the  agent's  commissions,  receives  from  the  agent  moneys 
derived  from  the  sale  of  the  goods  with  knowledge  of  the  extent  of  the 
agent's  authority  and  the  character  of  such  moneys,  is  liable  to  account 
therefor  to  the  principal,  even  in  the  absence  of  an  express  promise  to  do  so. 

MiKLBs  V,  Hawkins 258 
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FBOrCOPAL  AND  AGENT  —  Qmiinusd.  rjoc 

8.  Building  and  loan  asioeiation  —  when  hound,  by  the  repreaentatuma 

of  it$  agents,  not  to  ertforee  a  mortgage  given  by  a  borr  wing  member  beyond  a 
certain  number  of  payments.]  What  representations  by  the  agent  of  a  build- 
ing and  loan  association  that  it  will  not  enforce  a  mortgage  given  by  a  bor- 
rowing member  beyond  a  certain  number  of  payments  will  bind  the  associa- 
tion, considered.    I^ople's  Building,  L.  &  S.  Assn.  v.  Platz 275 

Belation  between  attorney  and  dient. 

See  Attobkbt  and  Client. 

See  Mastbb  and  Servant. 

FRlnuutAL  and  8T7RBT V  —  Landlord  and  tenant-^ a  tenant  who  has 
tueigned  the  lease  and  is  obliged  to  pay  the  rent,  may  recover  it  of  the  assignee,] 
1.  Where  a  lessee  lets  a  third  party  into  possession  of  the  demised  premises 
under  an  arranjo^ement  which  the  lessee  claimed  was  a  tenancy  from  month  to 
month,  but  which  was  subsequently  adjudged  to  be  an  equitable  assignment 
of  the  lease,  and,  pending  the  settlement  of  the  controversy,  the  lessee  pays 
the  rent  of  the  premises  to  the  lantUord,  he  is  entitled  to  recover  the  &ame 
from  the  equitable  assignee,  especially  where  it  appears  that  the  latter  did 
not  offer  to  pay  the  rent  when  it  became  due.    Cbowlet  v.  GtORMLET 25^ 

2.  —  The  lessee  is  a  surety  for  the  assignee,]     In  such  a  case  the  lessee  < 

becomes  a  surety  for  the  equitable  assignee,  and  the  landlord  may  pursue  his  ^ 

remedy  against  either.    Id, 

FB007: 

See  Evidencb. 


-  Personal, 
See  Personal  Property. 

Beat. 

See  Real  Property. 

QUEENS  COUNTY—  County  Court  of  Queens  eountff -^jurisdiction  of ,  to 
try  a  person  indicted  for  a  misdemeanor  where  no  proceedings  have  been  had  in 
the  Special  Sessions, 

See  People  v,  McCarthy 23t 

BAILHOAB —  Laying  out  a  street  across  a  railroad  —  notice  must  be  given 
under  chapter  754  of  1897  although  the  proceeding  was  begun  btfore  its  passage,] 
Chapter  754  of  the  Laws  of  1897,  requiring  notice  of  an  intention  to  lay  out 
a  street,  avenue  or  highway  across  a  steam  surface  railroad  to  be  ^iven  to  the 
railroad  company  by  the  municipal  corporation,  and  giving  the  railroad  com- 
I)any  the  right  to  be  heard  before  the  authorities  of  the  municipal  corpora- 
tion upon  the  question  of  the  necessity  of  such  street,  avenue  or  highway, 
is  not  rendered  inapplicable  to  a  proceeding,  begun  under  the  charter  of  the 
city  of  Yonkers  (Laws  of  1895,  chap.  635)  before  the  act  was  passed,  by  sec- 
tion 81  of  the  Statutory  Construction  Law  (Laws  of  1892,  chap.  677)  reUiting 
to  the  effect  of  the  repeal  of  a  statute,  as  the  act  of  1897  only  affects  the  pro- 
cedure.   Matter  op  Ludlow  Street 180 

Action  for  injuries  on  railroads  through  negligence. 

See  Neoligence. 

BEAL  PBOPEBTY—  Trust  — a  power  of  disposition  by  will  given  to  acestui 
que  trust  does  not  authorize  a  tranifer  during  her  life  —  a  release  esceeuted  by 
remaindermen  precludes  an  action  by  the  life  cestui  que  trust  in  their  behalf — 
effect  of  a  rcU/ise  by  tfie  cestui  que  trust  —  when  the  cestui  que  trust  is  eaiopped 
and  barred  by  laches  to  maintain  an  action  against  the  trustee. 

See  Woodbridge  v.  Bockes 50S 

Thistee^s  deed — effective,  although  the  power  be  not  recited  —  a  life  bene- 

fieiary  may  purchase — a  mortgagee  not  affectedby  the  fact  that  the  consideration 
recited  in  the  deed  was  not  paid,  nor  with  notice  of  matter  in  recorded  convey- 
ances not  affecting  the  land  in  question  —  delay  in  recording  a  deed. 

See  Albany  Exchange  Savings  Bank  v.  Brass 370 
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BEAIj  PBOPEBTY  —  Ctmtintted.  paok* 

Will  —  directions  for  the  maintenanee  by   a  devisee  of  the  testator's 

daughters  —  i^A^ a  a  charge  on  the  testator's  farm — when  a  lien  prior  to  a  mort- 
gage given  to  obtain  money  paid  by  the  devisee  to  certain  of  the  daughters — 
effect  of  a  proffer  by  t?ie  mortgagee  in  possessian  of  maintenance  on  the  farm. 

/See  SoMHBBS  «.  Schbadbb 340 

Supervisors  —  action  on  a  petition  to  exclude  certain  lands  from  village 

limits  —  an  "  act,  ordinance  or  rUolution**  must  be  passed —  t?ie  supervisor  of 
the  town  must  vote  for  it. 

See  Matteb  of  Mathews 159 

Injunction  —  in  an  action  by  one  tenant  for  life  against  his  eotenantfora 

determination  as  to  their  respective  rights,  for  an  accounting  and  a  receiver  — 
an  undertaking  should  be  given. 

See  POTTBB  V.  POTTKB 140 

JSfeetment — defense  of  a  contract  of  sale  made  by  the  plaintiff's  ancestor 

t"  the  defendant — sufficiency  of  the  averment  thereof — effect  of  the  contract  on  the 
title. 

See  Sample  v.  Lyons 456 

Deed — a  conveyance  of  lots  lying  *'onthe  easterly  side  "ofa  wharf  held 

not  to  convey  the  wharf  or  the  adja,cent  land  under  water. 

See  I.  W.  Brbwinq  Co.  v.  Brooklyn  Wharf  Co 88 

Action  for  an  accounting  and  to  charge  real  property  with  a  lien  for 

money  alleged  to  have  been  stolen — wJienbarrei  by  the  Statute  of  LimitcUions. 

See  Seitz  v.  Seitz 150 

Letters  patent  of  interest  eusguired  at  tax  sales  —  when  they  do  not  cover 

an  award  made  to  the  State  for  part  of  the  land. 

See  Matter  of  Seventh  Avenue 176 

Negligence  —  the  existent  of  an  unguarded  flight  of  stairs  in  close  prox- 
imity to  a  basement  gate. 

See  POGARTY  V.    BOOART 114 

What  constitutes  an  equitable  conversion  of  real  into  personal  property. 

See  Matter  of  Russell 243 

—  Condemnation  of 

See  Eminent  Domain. 

BEujuVEB  —  Action  by  a  receiver  to  set  aside  a  fraudulent  conveyance — 
right,  after  a  dismisstd  thereof,  to  er^force  payment  of  the  fees  and  costs  of 
supplementary  proceedings — a  receiver's  fee  of  fifty  dollars — the  receiver*  s  title 
rdates  back — remedy  by  contempt  as  well  as  by  execution.]  1.  The  complaint, 
ill  an  action  brought  by  a  receiver  in  supplementary  proceedings  to  set 
aside  as  fraudulent  a  bill  of  sale  executed  by  the  judgment  debtor,  was  dis- 
missed upon  the  ground  that  the  order  appointins^  the  receiver  had  not  been 
filed  in  the  office  of  the  clerk  of  the  county  in  which  the  judgment  roll  was 
filed.  Immediately  thereafter  a  second  execution  was  issued  upon  the  judg- 
ment and  the  amount  thereof  was  paid  in  full.  Subsequently  the  order 
appointing  the  receiver  was  filed  in  the  proper  count v,  and  a  copy  of  the 
order  was  served  upon  the  judgment  debtor  personally,  together  with  a 
written  demand  for  the  possession  of  the  property  fraudulently  transferred 
or  sufficient  thereof  to  pay  the  costs  and  disbursements  of  the  supplementary 
proceedings.  This  demand  being  refused,  the  receiver  obtained  an  order 
airecting  the  judgment  debtor  to  pay  to  him  fiftv  dollars  in  fees,  sixty- 
seven  dollars  and  fifty  cents  costs  awarded  the  judgment  creditor  in  sup- 
ifiementary  proceedings,  and  ten  dollars  costs  of  the  motion,  or  to  deliver 
the  property  fraudulently  transferred,  or  so  much  thereof  as  should  be 
necessary  to  make  the  payment.  The  judgment  debtor  failed  to  obey  this 
order  and  he  was  thereupon  adjudged  &[uilty  of  contempt  of  court. 

Held,  that  the  allowance  of  fifty  dollars  to  the  receiver  was  justified 
by  the  amemdment  made  in  1809  to  section  8820  of  the  Code  of  Civil 
Procedure; 

That  the  payment  of  the  jud^ent  under  which  the  receiver  was 
appointed,  before  the  order  appointmg  him  had  been  filed  in  the  office  of  the 
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clerk  of  the  county  in  which  the  Judgment  roll  was  docketed,  did  not 
oust  the  court  of  Jurisdiction  to  compel  the  payment  of  the  costs  and  dis- 
bursements of  the  supplementary  proceedings; 

That  the  fact  that,  pending  the  making  of  the  order  appointing  the 
receiver  and  its  proper  filing,  the  fraudulent  vendee  resold  the  property  to 
the  Judgment  debtor,  and  that  the  latter  executed  a  chattel  mortgage 
thereon  to  secure  the  purchase  price,  did  not  render  the  Judgment  debtor 
unable  to  comply  with  the  order  directing  him  to  deliver  the  property  to  the 
receiver  in  the  event  of  his  failure  to  pay  the  sum  awarded  a^nst  him,  as  m 

when  the  order  appointing  the  receiver  was  properly  filed,  his  title  to  the 
personal  property  related  back  to  the  service  of  the  order  for  the  examina- 
tion of  the  Judgment  debtor; 

That  as  the  costs  were  a  mere  incident  to  the  matter  before  the  court  and 
made  up  a  part  of  the  *'  sum  of  money  ordered  or  adjudged  by  the  court  to 
be  paid,"  it  was  competent  for  the  court  to  punish  the  failure  to  pay  the 
costs  by  contempt  proceedings,  although  the  costs  might  have  been  col- 
lected by  execution.    Matter  op  Holton  e.  Robinson 45* 

2.  In  suppUmentarff  proceedings  appointed  by  a  eounfy  judge  —  on  hie 

death  the  Supreme  Court  may  apvoint  hie  euceeeeor.]  Where  a  receiver  in  supple- 
mentary proceedings,  appointed  by  a  countv  Judge,  dies  during  the  pendency 
of  an  action  brought  bv  him  under  the  cUrection  of  the  Supreme  Court  to  s 

reach  property  of  the  Judgment  debtor,  his  functions  ana  title  devolve 
upon  the  Supreme  Court,  which  court  may  appoint  a  substituted  receiver  for 
the  purpose  of  enabling  the  action  to  be  continued.    Shith  v.  Babnum 201 

BXSOOBD  —  Mortgagee  not  chargeable  with  Tiotiee  of  matter  in  recorded  eon- 
wj/ancee  not  affecting  the  mortgaged  property.}  A  mortgagee  is  not  chargeable 
with  notice  of  matters  contained  in  conveyances  not  relating  to  the  mort- 
gaged property  even  though  sudi  conveyances  were  recorded. 

Albany  Exchanob  Sayings  Bank  e.  Brass. 370 

BSSOOTTPMENT : 

See  Sbt-off. 

BEFEBSNCE  —  When  ordered  to  aid  the  court  in  deciding  a  motion."]  A 
reference  should  not  be  ordered  to  aid  the  court  in  deciding  a  motion  except 
in  a  very  unusual  and  exceptional  case;  if,  after  both  parties  have  had  fuU 
opportunity  to  present  all  the  facts,  the  court  deems  further  proof  essential, 
it  may  allow  or  direct  additional  affidavits  to  be  filed. 

BucHHOLTz  V.  Florida  East  Coast  R.  Co {^66 

BELEASE —  Under  what  circumetances  a  releaee,  executed  by  a  beneficiary  ' 

named  in  a  wiU,  i»  effectual  to  bar  any  fight  of  action  on  her  part  for  accrued 

income. 

See  WooDBRiDOB  «.  BocKBs 508 

Eelease  —  fMrol  etddeiuse  to  ehow  that  part  of  the  consideration  to  be  given 

thertfoT  has  not  been  paid  is  competent  —  untU  it  is  paid  there  is  no  accord  and 
satisfaction, 

iSsd  Wenz  D.  Mbtbrsohn 130^ 

BENT  —  Taxes  are  to  be  added  and  rentals  deducted  in  the  case  of  an  atoard  in 
condemnation  proceedings  under  chapter  152  of  the  Laws  of  1894, 
See  Municipal  Corporation. 


See  Landlord  and  Tenant. 

BEPOBT—  Of  a  corporation. 
See  Corporation. 

BEPBESENTATION— ^«  to  the  ettforcement  of  a  mortgage  by  a  building 
and  loan  association. 

See  Association. 

Fraudvlently  made. 

See  False  Representation. 
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BBSCISSION—  Cf  contract. 

See  Contract.  paob. 

BEVJLBED  8TATXTTES  —  1B.8.  889,  g  5  —  Personal  tax—  what  attempted 
change  of  residence  does  not  deprive  assessors  of  jurisdiction  —  where  the  person 
assessed  continues  to  transact  his  principal  business  in  their  town,  his  residence 
will  be  presumed  to  continue  there. 

See  Paddack  v.  Lewis 480 

[See  table  of  the  sectionB  of  the  Revised  Statutes  cited,  ante,  in  this 
▼olume.] 

BEVOOATION —  Cfa  consent  by  the  owner  of  a  dwelling  house  to  the  use  of 
premises  for  the  saie  of  liquor. 

See  iNTOzicATiNa  Liquor. 

BIPARTATT  O  WM  j£B — Action  to  restrain  the  maintenance  cfa  dam  behw 
the  dam  of  the  plaintiff —  an  injunction  enjoining  the  defendant  from  backing 
water  upon  the  plaintiff's  wheel  is  improper — it  requires  the  defendant  to  decide 
the  question  at  issue.]  1.  In  an  action  brought  by  a  riparian  owner  against  a 
lower  riparian  owner  to  compel  the  latter  to  remove  a  wing  dam  erected  by 
him  and  to  perpetuall^r  restrain  him  from  usin^  or  maintaining  said  dam, 
one  of  the  principal  issues  was  whether  the  wing  dam  caused  the  water  of 
the  stream  to  flow  back  upon  the  plaintiff's  premises. 

The  affidavits  submitted  upon  a  motion  for  an  injunction  pendente  lite 
being  conflicting  upon  this  question  of  fact,  the  court  granted  the  follow- 
ing order:  '' That  the  defendant,  *  *  *  its  agents,  servants  and  officers, 
be  and  they  hereby  are  restrained  and  enjoined  during  the  pendencv  of  this 
action  from  raisine  or  backing  or  causing  to  be  raised  or  backed  the  water 
upon  the  water  wheels  of  plaintiff  or  any  of  them  mentioned  in  the  com- 
plaint herein,  and  from  permitting  or  suffering  said  water  to  be  raised  or 
backed  upon  said  wheels." 

Held,  that  the  order  should  be  reversed,  as  it  compelled  the  defendant  to 
determine  at  its  peril  one  of  the  principal  issues  in  the  action. 

YlLLAOB  OF  KeESBVILLE  V.  LjilESEVILLB   El.  CO 881 

2. Discharge  of  sewage  into  an  already  polluted  stream,  er^oined.]    The 

discharge  by  a  village  of  the  effluent  of  a  sewase  disposal  system  Into  an 
already  polluted  stream  will  be  enjoined  at  the  smt  of  a  ripariaji  owner. 

BcTLER  V.  Village  op  White  Plains 80 

ftAT.TB  —  Contract  —  wTien  the  title  to  a  grocery  business  does  not  pass  to  a 
vendee — levy  under  a?^  execution.]  1.  An  agreement  recited:  "For  and  in 
consideration  of  the  sum  of  one  dollar,  the  party  of  the  first  part  sells  unto 
the  party  of  the  second  part,  upon  conditions  hereafter  named,  all  the  rights, 
title  and  interest  of  Grocery  Store  No.  116  Berry  Street,  Brooklyn.  The 
parties  of  the  second  part  shall  devote  their  time  and  energy  to  the  attend- 
ance and  care  of  the  said  Grocery  Store.  All  purchases  of  stock  shall  be 
made  by  them  only  upon  approval  of  party  of  first  part.  The  purchase  price 
of  said  business  shall  be  Two  Thousand  and  Two  Hundred  dollars,  f2,200, 
payable  every  month,  for  which  the  party  of  the  second  part  shall  give 
demand  notes  for  $50  each.  The  parties  of  the  second  part  also  agree  to  pay 
to  party  of  the  first  part,  once  every  week,  all  money  due  for  goods  pur- 
chased by  them  in  the  name  of  the  party  of  the  first  part,  and  party  of  the 
first  part  return  receipted  bills  of  all  said  goods  purchased.  The  parties  of  the 
second  part  shall  pay  the  monthly  rent  due,  also  all  other  expenses  necessary 
to  properly  conduct  the  business.  The  party  of  the  first  part  shall  have  the 
privilege  of  purchasing  all  necessary  goods  from  the  parties  of  the  second 
part  at  wholesale  price,  only  though  until  the  above  amount  be  paid.  The 
parties  of  the  second  part  shall  always  maintain  the  equal  amount  of  stock  to 
warrant  the  payment  of  any  deficiency  that  may  arise  in  the  payments  as 
agreed.  The  parties  of  the  second  part  shall  remain  in  peaceful  possession 
as  long  as  they  pay  to  the  party  of  the  first  part  all  moneys  due  and  keep 
the  stock  in  as  good  condition  as  when  received  by  them.  The  party  of  the 
first  part  agrees  to  give  to  parties  of  the  second  part  a  free  and  clear  bill  of 
sale  when  total  amount  of  Two  Thousand  two  hundred  dollars,  $2,2C0,  is 
paid  in  full." 

ffeld,^  that  the  agreement  constituted  a  contract  of  conditional  sale  and 
vested  in  the  vendees  no  leviable  interest  in  the  property  —  certainly  so  where 
the  vendees  paid  no  part  of  the  notes  given  under  the  terms  of  the  instru- 
ment.   Fennikoh  v.  Qxnsnst 182 
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2. Failure  toJUe  a  conditional  contract  of  mU.]    When  the  failare  to 

file  the  instrument,  even  if  such  filing  were  necessary,  is  not  available  to  a 
city  marshal  levying  upon  the  goods,  considered.    Id, 

8.  Parol  evidence  ia  incompetent  to  tary  a  written  contract ^  hut  is  compe- 
tent to  Qwv)  tfuU  the  minds  of  the  parties  did  not  meet  —  conversion,'^  Where 
the  plaintiffs  in  an  action  for  the  conversion  of  goods  place  in  evidence  an 
instrument  signed  by  the  defendant,  which  in  terms  creates  a  contract  on  his 
part  to  act  as  an  agent  of  the  plaintiffs  in  respect  to  the  goods,  parol  evidence 
tending  to  show  that  one  of  the  agents  of  the  plaintiffs  sold  the  goods  to  the 
defendant  and  that  another  of  their  agents  delivered  the  goods  and  handed  to 
the  defendant  the  instrument,  representing  it  to  be  a  receipt  for  the  ^  .ods, 
is  admissible.  Such  testimony  does  not  violate  the  rule  that  parol  evidence 
is  not  admissible  to  vary  the  terms  of  a  written  contract;  it  tends  to  show 
that  there  was  no  contract  between  the  parties,  that  the  written  instrument 
was  signed  under  a  misapprehension,  and  that  the  minds  of  the  parties  did 
not  meet  thereon.    Axlen  v,  Konrad 21 

4.  Contract  of  sale  of  a  lunch  wagon  —  parol  evidence,  that  an  agreement 

by  the  vendor  to  abandon  the  business  was,  to  the  knowledge  of  tJte  parties  at  the 
time  it  was  signed,  omitted,  is  incompetent.^  The  vendees  in  a  wntten  contract 
for  the  sale  of  a  lunch  wa^on  contended  that  the  sale  was  made  upon  condi- 
tion that  the  vendor  would  not  maintain  a  lunch  wagon  in  the  same  city  or 
sell  one  to  anybody  else  to  be  operated  there,  but  that  they  at  first  forgot  to 
mention  that  provision  to  the  attorney  who  drew  the  written  contract,  and 
that  when  the  attorney's  attention  was  called  to  the  omission  he  stated  that 
he  would  draw  a  new  contmct  or  interline  the  omitted  provision  in  the  con- 
tract already  drawn,  but  the  vendees  stated  that  such  a  course  was  not 
necessarv,  and  the  contract,  which  was  complete  upon  its  face,  was  then 
executed  without  change. 

Held,  that  the  oral  agreement  in  regard  to  maintaining  another  lunch  wagon 
was  not  a  collateral  and  independent  agreement,  and  that  parol  evidence  of 
such  agreement  was  inadmissible  as  it  tended  to  vary  the  written  contract. 

Love  v,  Hambl 360 

6. BiU  of  sale — executed  on  condition  that  a  certain  period  is  to  dapse 

before  the  title  passes — during  such  period  a  levy  may  be  made  on  the  goods  under 
a  judgment  aoainst  the  vendor.]  Where  a  firm  executes  a  bill  of  sale  of  its 
stock  in  trade  as  security  for  a  debt,  upon  the  understanding  that  it  shall 
have  until  the  following  Tuesday  to  pay  the  debt,  and  that  in  the  meantime 
the  ownership  of  the  property  shall  remain  in  the  firm  and  it  shall  continue 
the  business  as  usual,  the  firm,  until  the  following  Tuesday,  has  an  interest 
in  the  property  which  is  subject  to  seizure  and  sale  upon  execution. 

The  secu  reef  creditor  cannot  take  forcible  possession  of  the  property  against 
the  will  of  the  firm  before  the  following  Tuesday.    Hakes  v,  Thornton  . . .  484 

6. Accord  and  satisfaction — w?ien  proof  of  the  mailing  of  a  check, 

postage  prepaid,  justifies  a  finding  thereof]  Evidence  that  a  vendee  of  goods 
sold  made  a  claim  for  a  deduction  from  the  purchase  price  because  of  the 
partial  destruction  of  the  goods  before  delivery ,  and  that  after  a  conversation 
with  the  vendors  he  offered  to  pay  a  certain  amount  in  satisfaction  of  the 
claim,  and  subsequently  sent  a  certified  check  for  that  amount  to  the  ven- 
dors, inclosed  in  a  postpaid  letter  addressed  to  one  of  them  at  their  place  of 
business,  and  that  the  check  had  never  been  returned  or  paid.  Justifies  a 
finding  of  an  accord  and  satisfaction.    Sutton  v.  Cobning 

7. Presumption  as  to  the  receipt  of  a  check  inclosed  in  a  postpaid  letter,'] 

The  sending  of  the  check  inclosed  in  the  postpaid  letter  addressed  to  the 
vendors  at  their  place  of  business  raises  a  presumption  of  the  receipt  of 
the  check  by  the  vendors.    Id. 

For  taxes, 

SCHOOL  —  Remedy  by  mandamus  not  available  to  an  attendance  ofHeer  whets 
a  right  of  appeal  exif^ts?]  Semble,  that  an  attendance  officer  of  the  school  board 
of  the  borough  of  Queens  in  the  city  of  New  York,  appointed  under  section 
1116  of  the  Greater  r^ew  York  charter  (Laws  of  1807,  chap.  378),  onthe  nomi- 
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nation  of  the  borough  superintendent  and  confirmed  by  the  school  board, 
must,  if  he  is  unlawfully  discharged  by  the  borough  superintendent,  take  an 
appeal  to  the  school  board  before  he  can  institute  a  mandamus  proceeding  to 
compel  his  reinstatement.    Pboplb  ex  bel.  Caull  v.  White .    17 

SCHOOL  TAX: 

See  Tax, 

SERVANT: 

See  Master  akd  Servant. 

SESSION  LAWS  — 1887,  chap.  l&i^AllmDancefor  ioharfage  rights— wTiat 
.f«  lo  be  considered  tJie  exterior  water  line  of  New  York  city  as  regards  its  grantee. 

See  Matter  of  Riverside  Park 608 

1848.  chap.  200  —  Waiver  of  a  husband* s  right,  existing  prior  to  the  Mar- 
ried Women* s  Act  of  1848,  to  money  belonging  to  his  w^fe — effect  of  his  rsceiting 
it  from  his  wife  in  trust  for  their  son. 

See    boRLAND  fJ.    DORLAND 87 

1850,  cTuip,  92 — Personal  tax  —  what  attempted  change  of  residence  does 

not  deprive  assessors  of  jurisdiction  —  where  the  person  assessed  continues  to  trans- 
-act  his  principal  business  in  their  town,  his  residence  wiU  be  presumed  to  con- 
iinue  there. 

See  Paddack  v.  Lewis 430 

1857,  chap.  763 — Allowance  for  wliarfage  rights — what  is  to  be  con- 

mdered  the  exterior  water  line  of  New  York  city  as  regards  its  grantee. 

See  Matter  op  Riverside  Park 608 

1870,  chap.  291,  tit.  8,  §  88  —  Supervisors  —  action  on  a  petition  to 

•exclude  certain  lands  from  village  limits  —  an  **aet,  ordinance  or  resolution" 
must  be  passed  —  tlie  supervisor  of  the  town  must  vote  for  it. 

Ste  Matter  of  Mathews 159 

1871,  chap.  870  —  Supervisors — action  on  a  petition  to  exclude  certain 

lands  from  village  limits — an  "  act,  ordinance  or  resolution  "  must  he  passed  — 
the  supervisor  of  the  town  must  vote  for  it. 

See  Matter  of  Mathews 159 

1880,  cha/p.  542,  §  8  —  Corporation  tax  —  the  Comptroller,  on  a  revision, 

icannot  increase  it  for  some  years  because  lie  has  reduced  it  in  others  —  the  prep- 
taration  of  a  street  and  the  placing  thereon  of  an  asphalt  pavement  is  not  a 
process  of  manufacture  —  quaere  <zs  to  th£  preparation  of  the  asphalt. 

See  People  ex  rel.  Syracuse  Imp.  Co.  v.  Morgan 802 

1887,  chap.  609  —  Nuisance  —  the  discharge  of  the  ^uent  of  a  sewage 

disposal  system  into  an  already  polluted  stream,  enjoined. 

See  Butler  v.  Village  of  White  Plains 80 

1888,  cHiap.  812  —-  Nuisance  —  the  discharge  of  the  effluent  of  a  sewage 

disposal  system  into  an  already  polluted  stream,  enjoined. 

See  Butler  v.  Village  of  White  Plains 80 

1888,  chap.  845  —  Buffalo  grade  crossing  commissioners  —  commissioners 

of  appraisal  are  n^t  limited  in  awarding  damages  to  the  particuUvr  portion  of  a 
parcel  of  land  designated  by  the  grade  commissioners. 

See  Matter  of  Grade  Crossing  Comrs 498 

1889,  chap.  858  —  Corporation  tax  —  the  Comptroller,  on  a  revision, 

•cannot  increase  it  for  some  years  because  he  has  reduced  it  in  otliers  —  tlieprep- 
/iration  of  a  street  and  the  placing  tliereon  of  an  asphalt  pavement  is  not  a 
process  of  manvfa^ure  —  queere  as  to  Vie  preparation  of  the  asphalt. 

See  People  ex  rel.  Syracuse  Imp.  Co.  v.  Morgan 802 

1889.  chap..  275  —  Contract  to  superintend  the  coTistruction  of  a  system 

4)f  village  sewers  —  period  of  its  continvance. 

See  Potter  v.  City  op  New  York 70 

App.  Diy.— Vol.  LIX.        89 
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1890,  duMp.  255  —  Buffalo  grade  erouing  eommimonere  —  committumen 

0f  appraisal  are  not  limited  in  awarding  damaget  to  the  particular  portion  cf  a 
parcel  of  land  deeignated  by  the  grade  commieeioners. 

See  Mattbk  of  Qradb  Ckossino  Combs 48^ 

1890,  chap.  569,  §  84  —  Local  option  —  the  petition  tntiet  he  filed  with  the 

town  derk  —  ij  it  ie  not  filed  in  time,  a  epecial  town  meeting  cannot  thereafter 
be  ordered  by  the  court. 

See  Mattbr  of  Eribgbr 34<^ 

1890,  chap.   569,   §190— Tbwn  houte-^money  may   be  voted  for  it 

although  the  location  and  the  coet  cfaeite  a/re  not  provided  for — the  ejection  of 
the  iite  reste  with  the  town  board. 

See  People  kx  rel.  Cromwell  v.  Seaman 7(^ 

1892,  chap.  ^11  —  Laying  out  a  street  aerost  a  railroad —  notice  must  be 

given  under  chapter  754  of  1897  although  the  proceeding  was  begun  before  its 
passage. 

See  Matter  of  Ludlow  Street 180 

1892,  chap,  686,  §  16 — Assessment  for  a  school  tax  of  non-resident  as 

resident  land  to  an  estate — defect ,  how  cured. 

See  Matter  of  Chadwick 334 

1892,  chap.  688,  §  29  —  Corporation  —  what  is  not  a  rrfusal  or  neglect 

to  exhibit  its  stock  book. 

See  LoziER  v,  Saratoga  Gab  Co 390 

1892,  chap.  688,  §  90 --Stock  corporation -^ liability  of  a  trustee  to  a 

oo-trustee,  a  creditor,  for  a  failure  to  file  an  annual  report  —  not  limited  to  debts 
payable  within  one  year — want  of  an  allegation  in  the  complaint,  as  to  the  con- 
sideration for  the  d^t,  as  to  the  payee  of  the  note  sued  on,  as  to  Vie  corporation 
being  a  stock  corporation — a  judgment  and  execution  returned  unsatisfied  are 
unnecessary — existence  of  the  corporation  wTien  the  debt  became  due  is  imma- 
terial—  amendment  of  an  answer,  denied — that  the  plaintiff  is  trustee  of  a 
fund  in  which  the  dtfendant  has  an  interest,  does  not  constitute  a  defense  or 
counterclaim. 

See  GiKSBURO  v.  Yon  Segoern 59S^ 

1894,  chap.  152  —  Eminent  domain — under  chapter  152  €f  the  Laws  of 

1894  interett  on  the  award  and  taxes  are  to  be  added  and  rentals  deducted — the 
burden  of  proof  as  to  rentals. 

See  Matter  of  Rzyerside  Park 60$ 

1894,  chap.  556,  art.  7,  tit.  7 — Assesemenl  for  a  school  tax  of  non-resi- 
dent as  resident  land  to  an  eHate — drfeet,  how  cured. 

See  Matter  of  Chadwick 834 

1895,  chap.  202 —  Contract  to  superiniend  the  construction  of  a  system 

qf  village  sewers — period  of  its  continuance. 

See  Potter  v.  City  of  New  Tore 70 

1895,  chap.  635  —  Laying  out  a  street  across  a  railroad — notice  must  be 

given  under  chetpter  754  of  1897,  although  the  proceeding  was  begun  before  its 
passage. 

See  Matter  of  Ludlow  Street 180 

1896,  chap.  112  —  Liquor  tax  certificate —  it  may  be  canceled  because  of  a 

violation  of  the  Liquor  Law  at  another  place — a  previous  conviction  is  unneces- 
sary— it  may  be  forfeited  in  a  summary  proceeding — no  right  to  a  jury  trial 
exists. 

See  Matter  of  Ltman  (Tbxter  Certificate) 21T 

1896,  chap.  112  —  Liquor  tax  certificate — false  statements  in  the  appli- 
cation therefor  —  if  immaterial  they  do  not  violate  it  —  effect  of  hotel  premises^ 
occupied  as  such  March  23.  1896,  becoming  untenanted  for  six  months. 

See  Matter  of  Moulton ^ 

1896.  chap.  112.  §  1^-^  Local  option -- the  petition  must  be  filed  with  the 

town  derk-— if  it  is  not  filed  in  time,  a  special  town  meeting  cannot  thereafter 
be  ordered  by  the  court. 

See  Matter  of  Krieger dIS 
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1896,  chap.  112,  §  17,  9ubd,  ^-^  Liquor  Tax  Law— a  con^evU  by  the 

owner  of  a  dwelling  house  may  he  revoked — expenditure  by  the  liqtLor  dealer  uvon 
the  faith  thereof. 

Bee  Matter  of  Adriancb 440 

1896,  chap.  113,  §  25  —  Ligtior  tax  certificate  —  a  rebate  not  aZUmed  when 

an  indictment  ie  pending  for  a  violation  of  the  law  under  another  certificate. 

See  Pbofle  bx  rbl.  Seitz  v.  Lthan 172 

1896,  chap.  226,  §§  13,  28—  Temporaryreliefofthepoorina  town— -ten 

dollars  only  can  be  expended  without  the  approval  of  the  supervisor  and  a  super- 
intendent —  t?ie  overseer's  duty  ends  when  he  applies  thertfor. 

See  Brazeb  v.  Stewart 476 

1896.  chap.  547,  §  155  —  Trustees  deed — effective,  although  the  power  be 

not  recited  —  a  l\fe  beneficiary  may  purchase — a  mortgagee  not  ejected  by  the 
fact  that  the  consideration  recited  in  the  deed  was  not  paid,  nor  with  notice  of 
matter  in  recorded  conveyances  not  affecting  the  land  in  question  —  delay  in 
recording  a  deed. 

See  Albany  Exchange  Savingb  Bank  v.  Brass 870 

1^96,  chap.  908,  §§  3. 4  —  Municipal  corporation  — dty  water  pipes  laid 

in  an  cu^oining  town  are  subject  to  assessment  for  general  tax  —  they  are  exempted 
from  the  special  franchise  tax — pipes  and  franchise  may  be  separately  assessed 
—  thefranchiH  w  not  property  **  not  within  the  corporation.** 

See  People  ex  rel.  Citt  of  Rochester  v.  De  Witt 498 

1896.  chap.  908,  Sg  8,  4,  47  —  Municipal  corporation  — its  pipeline  and 

crib  in  a  lake  owned  by  the  State  are  sulfjeet  to  assessment  for  g  .neral  tax  —  they 
are  exempted  from  tlie  special  franchise  tax. 

See  People  ex  rel.  City  of  Auburn  v.  Durtea 488 

1896,  c?iap.  908,  §  83  —  Assessment  for  tax  of  non-resident  as  resident 

land  to  an  estate — if  void  the  tax  may  be  reassessed  the  next  year. 

See  Matter  of  Chadwick 834 

1896,   chap.   908,    §  IBS— Corporation  pax --the  Comptroller,  on   a 

revision,  cannot  increase  it  for  some  years  because  hs  has  reduced  it  in  others — 
tJie  preparation  of  a  street  and  the  placing  thereon  of  an  asphalt  pavement  is 
not  a  process  of  manufacture —  qiieere  as  to  the  preparation  of  the  asphalt. 

See  People  ex  rel.  Syracuse  Imp.  Co.  v.  Morgan 802 

1897,  chap.  48  —  Temporary  relief  of  the  poor  in  a  town  —  ten  dollars 

only  can  be  expended  without  the  approval  of  the  supervisor  and  a  superintend- 
ent —  the  overseer's  duty  ends  when  he  applies  therefor. 

See  Brazee  v.  Stewart 476 

1897,  chap.  812  —  Liquor  tax  certificate  —  it  may  be  canceled  because  of 

a  violation  of  the  Liquor  Law  at  another  place  —  a  previous  conviction  is  unneces- 
sary —  it  may  be  forfeited  in  a  summary  proceeding  —  no  right  to  a  jury  trial 
exists. 

See  Matter  of  Lyman  (Tbxter  Certificate) 217 

1897,  chap.  312  —  Liquor  tax  certificate — false  statements  in  the  appli- 
cation therefor  —  if  immaterial  they  do  not  violate  it  —  effect  of  hotel  premises, 
occupied  as  such  March  23.  1896,  becoming  untenanted  for  six  months. 

/5«  Matter  OF  MouLTON 25 

1897,  chap.  312  —  Liquo?'  Tax  Law  — a  consent  by  the  owner  of  a  dweU^ 

ing  house  may  be  revoked — expenditure  by  the  liquor  dealer  upon  the  faith 
thereof 

See  Matter  of  Adriance 440 

1897,  chap.  312  —  Liquor  tax  certificate  —  a  rebate  not  allowed  when  an 

indictment  is  pending  for  a  violation  of  tlie  law  under  another  certificate. 

See  People  ex  rel.  Seitz  v.  Lyman 172 

1897,  chap.  378,  S  49  —  Municipal  ordinance  —  wTien  it  may  not  impose 

a  tax  upon  a  livery  stable  keeper  in  another  State,  whose  carriages  at  intervals 
come  into  the  dty  of  New  York — wliat  penalty  is  so  indefinite  as  to  be 
uns^fordble. 

See  City  of  New  York  v.  Hexamer 4 
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1897,  efuip.  878,  §§  892,  164S  —  Taxpayer -^  right  of,  to  an  irupeetion  of 

tlic  tax  rolls  in  New  York  dtp  —  how  far  limited, 

Ste  Mattxk  of  Lord 5W 

1897,  ehap.  878,  g§  1116,  ISSfi—Iiemedy  by  mandamus,  not  available  to 

an  attendance  officer  whert  a  right  of  appeal  exists  — toaiter  of  his  right  by  a 
veteran,  if  notice  be  not  given. 

JSee  People  ex  rbl.  Carll  v.  Whitb. 17 

1897,  chap.  878,  §  1864,  subd.  1  -^Jurisdiction  of  the  Municipal  Court 

4)ff  tlie  city  of  New  York  over  an  action  for  |500  money  had  and  received. 

See  Dechsn  v.  Dechbn 166 

1897,  cJiap.  878.  §  1406 —  County  Court  of  Queens  county — jurisdiction 

of,  to  try  a  person  indicted  for  a  misdemeanor  where  no  proceedings  have  been  had 
in  the  Special  Sessions. 

See  People  v.  McCarthy 281 

1897,  chap.  754 —  Laying  out  a  street  across  a  railroad  —  notice  must  be 

given  under  cfiapter  754  of  1897  although  tite  proceeding  was  begun  before  its 
passage. 

See  Matter  of  Ludlow  Street 180 

1899,  chap,  152  —  Bicycle  paths  —  they  impose  no  additional  burden  upon 

a  highway  —  tlie  Bicycle  Law  is  constitutional  as  regards  abutting  owners — the 
clause  limiting  their  use  to  licensed  bicyclers  not  considered. 

/Setf  Ryan  «.  Preston 97 

1899.  chap.  807,  §  21  —  A  veteran  waives  his  right  to  protection  under 

this  section  bynot  giving  notice  thcU  he  is  a  veteran. 

See  People  ex  rel.  Carll  v.  White 17 

1899,  e^Mp.  712  —  Municipal  corporation  —  city  waler  pipes  laid  in  an 

adjoining  town  are  subject  to  assessment  for  general  tax — they  are  exempted  from 
the  special  franchise  tax — pipes  and  franchise  may  be  separately  asseised  —  the 
franchise  is  not  property  **  not  within  the  corporation.*' 

See  People  ex  rel.  City  of  Rochester  v.  Db  Witt 498 

1899,  cfiap.  712 — Municipal  corp  ration  —  its  pipe  line  and  crib  in  a 

lake  owned  by  the  State  are  subject  to  assessment  for  general  tax — they  are 
exempted  from  the  special  franchise  tax. 

See  People  ex  rel.  City  of  Auburn  v.  Duryea 488 

1900,  chap.  295  —  Town  house  —  money  may  b:  voted  for  it  although  the 

location  and  the  cost  of  a  site  are  not  provided  for  —  the  selection  of  the  site  rests 
with  the  town  board. 

See  People  ex  rel.  Cromwell  v.  Seaman 76 

1900,  chap.  867  —  Local  option  —  the  petition  must  be  filed  with  the  town 

clerk — if  it  is  not  filed  in  time,  a  special  town  meeting  cannot  thereafter  be 
ordered  oy  the  court, 

/S!60  Matter  OF  Krieoer 846 

1900,  chap.  640  —  Bicycle  paths  —  they  impose  no  additional  burden  upon 

a  highway — the  Bicycle  Law  is  constitutional  as  regards  abutting  oumers —  the 
elausj  limiting  their  use  to  licensed  bicyclers  not  considered. 

See  Ryan  v.  Preston 97 

[See  table  of  Session  Laws  cited,  ante,  in  this  Tolume.] 

SET-OFF  —  Stock  corporation  —  liability  of  a  trustee  to  a  creditor,  for  a 
failure  to  file  an  annual  report  —  that  the  plaintiff  is  trustee  of  a  fund  in 
which  the  dtfendant  lias  an  interest,  does  not  constitute  a  defense  or  counterclaim.^ 
The  fact  that  a  note,  upon  which  an  action  to  enforce  the  liability  of  a  trus- 
tee of  a  corporation  for  a  failure  to  file  an  annual  report  is  based,  constitutes 
part  of  a  trust  fund  of  which  the  plaintiff  is  the  trustee,  and  that  in  an  action 
relating  to  the  trust  fund  an  interlocutory  judgment  has  been  entered 
determining  that  the  present  plaintiff,  a  defendant  in  such  interlocutory 
judgment,  must  account  to  the  present  defendant  and  others.  plaintiffB  in 
the  mterlocutory  judgment,  for  the  trust  fund,  does  not  operate  as  a  defense 
to  the  action  or  entitle  tne  defendant  to  set  off  or  cx>unterclaim  the  amount 
of  his  unascertained  interest  in  the  trust  fund  against  the  plaintiff's  demand. 

GiNSBUKQ  V.  Von  Seogeun 595 
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SEWEBAQE  —  When  a  nuisance. 

See  NciBANCB.  paob. 

SHXPPINQ  —  CoUinon  betioeen  canal  boats  while  being  towed  on  the  Erie 
cunai — signtU  to  pass  to  the  left  —  when  improper  it  need  not  be  complied  withA 
1.  Iq  an  action  brought,  to  recover  damages  for  an  injury  to  tlie  plaintiff's  canal 
boat  it  appeared  thatt  the  defendant's  steamer  Kirk  was  towing  the  canal  boat 
westerly  along  the  Erie  canal  when  a  fleet  towed  by  the  steamer  Alpha  was 
seen  approaching  from  the  west;  that  when  the  two  steamboats  were  about 
sixty  rods  apart,  one  of  them,  but  which  one  was  a  matter  in  dispute, 
sounded  two  blasts  with  its  whistle,  indicating  that  it  would  pass  to  the  left, 
and  the  other  answered  with  the  same  number  of  blasts,  indicating  that  it 
understood  the  meaning  of  the  signals;  that  when  the  Kirk  was  from  300  to 
500  feet  from  the  Alph  t  it  chang^  its  course  to  the  left,  but  that  the  plain- 
tiff's canal  boat  for  some  reason  failed  to  f ellow  that  course  and  was  struck 
by  one  of  the  boats  towed  by  the  Alpha  and  was  injured. 

The  plaintiff  contended  that  the  Kirk,  on  meeting  the  Alpha,  negligently 
(because  a  strong  wind  was  blowing,  which  prevented  the  piaintiff's  boat 
from  following  that  course)  attempted  to  pass  to  the  left  instead  of  turning 
to  the  right,  in  accordance  with  section  169  of  the  Canal  Law  (Laws  of  1894, 
chap.  388),  which  provides  that  all  boats  meeting  each  other  on  a  canal  shall 
turn  to  the  right.  It  appeared,  however,  that  section  11  of  theCtoneral  Navi- 
gation Law  (Laws  of  18^,  chap.  592)  provides  that  "when  two  steamboats 
are  meeting,  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  each 
shall  alter  her  course  to  starboard  so  that  each  may  pass  on  the  port  side  of 
the  other,"  and  that  *'when  two  steamboats  are  approaching  each  other, 
and  if  the  course  of  such  steamboats  is  so  far  on  the  starboard  side  of  each 
as  not  to  be  considered  by  the  pilots  as  meeting  end  on,  or  nearly  so,  or  if 
the  steamboats  are  approaching  each  other  in  such  manner  that  passing  to 
the  right  as  in  rule  one  is  deemed  unsafe  by  the  pilot  of  either  steam^at, 
the  pilot  so  first  deciding  shall  give  two  short  and  distinct  blasts  on  his  steam 
whistle,  which  the  pilot  of  the  other  steamboat  shall  answer  promptly  by 
two  blasts  of  his  steam  whistle,  and  they  shall  pass  to  the  left  (on  the  star- 
board) side  of  each  other,"  and  that  "in  construing  these  provisions,  due 
regard  must  be  had  to  all  the  dangers  of  navigation  and  to  any  special  cir- 
cumstances which  may  exist,  rendering  a  departure  therefrom  necessary  in 
order  to  avoid  immediate  danger." 

SM,  that  the  court  properly  instructed  the  jury  that  if  they  found  that 
the  pilot  of  the  Kirk  was  the  one  who  gave  the  signal  to  pass  to  the  left,  and 
that  he  gave  the  same  at  a  time  when,  under  all  the  circumstances,  prudence 
reouired  that  he  should  keep  to  the  right,  they  were  at  liberty  to  find  the 
defendant  guilty  of  negligence  and  responsible  for  the  injury  which  followed, 
but  that  "  if  the  pilot  of  the  Alpha,  having  these  loaded  boats  in  tow,  deemed 
it  more  prudent  or  safe  for  the  boats  to  pass  to  the  left,  and  he  so  decided 
and  gave  the  signals,  it  was  the  duty  of  the  pilot  of  the  Kirk  to  respond, 
unless  there  was  imminent  daneer  of  collision.  Unless  danger  was  imminent, 
it  was  his  duty  to  respond  and  pass  to  the  left.  If  you  find  that  there  was 
not  such  imminent  danger  of  collision  as  justified  the  pilot  of  the  Kirk  in 
not  responding  to  the  signal,  it  was  his  duty  to  pass  to  the  left.  It  will  be 
for  you  to  say  whether,  under  those  circumstances,  he  could  have  prevented 
collision  of  the  canal  boat  and  the  steel  fleet  by  the  use  of  reasonable  care." 

Wagner  v.  Buppalo  &  Rochester  T.  Co 419 

2. Negligence  —  a  master  of  a  sea-going  barge^and  a  deckhand  arefellow- 

seroants  —  measure  of  liability  of  the  owner  for  Oiefyrmet^s  negligence  — Jail- 
ure  to  promptly  care  for  the  injured  deek?iand.'\  The  master  of  a  sea-going 
barge  and  a  deckhand  employed  thereon  are  fellow-servants,  and,  in  the 
absence  of  an  allegation  that  the  owner  of  the  barge  was  negligent  in  employ- 
ing the  master  or  in  retaining  him  in  his  employ,  such  owner  is  not  liable  for 
personal  injuries  sustained  by  the  deckhand  in  consequence  of  the  negli- 
gence of  the  master  in  directing  the  deckhand  to  cast  on  a  hawser,  nor  for 
any  aggravation  of  such  damages  resulting  from  the  failure  of  the  master  to 
procure  prompt  medical  attendance  for  the  injured  deckhand.  The  liability 
of  the  owner  m  such  a  case  is  governed  by  the  Maritime  Law. 

Larssen  V,  Delaware,  L.  &  W.  R  R  Co 203 
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In  another  State — tax  upon  hia  carrioffei  coming  into  the  city  of  Hfefo 

York, 

See  Tax. 

STATUTE  —  Afeeting  the  'procedure  only  may  be  made  applicabte  to  a  pending 
proceeding. 

See  Matter  of  Ludlow  Btbsbt 180 

See  RBYiasD  Statutes. 
See  Session  Laws. 

[See  table  of  the  United  States  Statutes  at  Large  cited,  anie,  in  this  volume.] 

STATUTE  OF  FBAUD6 — Landlord  and  tenant — memorandum  not  expreee 
ing  a  eoneideratiofk  or  the  eubetanlial  terms  of  a  contract  of  lease  for  more  than 
a  year — it  is  not  a  compliance  with  the  Statute  of  Frauds,]  A  memorandum 
dated  March  26, 1897,  stating,  '*  Dear  Madam. —  We  agree  to  take  entire  charge 
of  the  premises  No.  100  West  109th  Street,  corner  Columbus  Ave.,  keeping  it 
in  gooa  order  and  paying  all  expenses  until  May  Ist,  1900.  We  lurtner 
a^ree  to  P&y  you  the  sum  of  seventy-five  dollars  (175)  per  month,  beginning 
May  Ist,  1897.  If,  at  the  expiration  of  this  agreement,  the  rent  of  said 
property  shall  have  advanced,  and  if  said  agreement  shall  be  renewed,  we 
will  increase  the  monthly  pavment  to  you  in  proportion  to  the  advance  in 
rents,"  is  not  a  sufficient  compliance  with  the  Statute  of  Frauds,  as  it  does 
not  express  the  consideration  for  the  monthly  payments  of  seventv-flve  dol- 
lars or  the  substantial  and  material  terms  of  the  contract,  and  parol  evidence 
is  not  admissible  to  supply  the  deficiency.    Sethoub  v,  Warren 120 

STATUTE  OF  LIMITATIOKB : 

See  Limitation  of  Action. 

STOOK — In  corporatione. 
See  Corporation. 

SUMMAKY  TBJOOESDINQB -^  If^unetion  to  restrain -^  undertaking 
required, 

SeeBonD, 

SUPEBIKTENDENT— -  (yt^  jNwr. 
See  Poor. 

SUPEBVIBOIt: 

See  County. 

BUBMXStATlR— Jurisdiction  of  the  Supreme  Court  and  of  the  Surrogates 
Court  over  an  executor's  accounting  —  under  what  dreumstanees,  when  that  of  the 
Supreme  Court  is  first  invoked,  it  will  retain  the  case.]  1.  The  infant  children 
of  Qeorge  Steinway,  deceased,  whose  will  directed  a  part  of  the  income  of 
his  estate  to  be  applied  to  their  maintenance,  brought  an  action  in  the 
Supreme  Court  against  one  von  Bemuth,  as  executor  and  trustee  under  the 
win  of  G^r^e  Steinway,  deceased,  the  said  von  Bemuth  and  others  as  execu- 
tors of  WilUam  Steinway,  deceased,  and  the  residuary  legatees  of  George 
Steinway,  deceased.  The  complaint  therein  alleged  that  eighteen  months 
had  elapsed  since  the  death  of  Qeorge  Steinway,  but  that  von  Bemuth,  as 
his  executor,  had  taken  no  steps  towards  an  accounting:  that  he  had  refused 
to  apply  any  portion  of  the  income  of  the  estate  of  Georga  Steinway  to  the 
support  of  the  plaintiffs,  basing^such  refusal  upon  the  ground  that  the  execu- 
tors of  William  Steinway  (von  Bemuth  being  one  of  them)  had  made  a  claim 
against  von  Bemuth  as  executor  of  Gkorge  Steinway,  involving  substantially 
the  whole  estate,  and  that  it  would  be  unsafe  for  him  to  make  anv  further 
application  of  the  income  to  the  support  of  the  plaintiffs  while  that  claim 
was  pending  and  undetermined.  The  complaint  furtiier  alleged  that  von 
Bemuth's  wife  was  a  residuary  legatee  under  the  will  of  William  Steinway; 
that  the  interest  of  von  Bemuth  was  antagonistic  to  the  interests  of  the  plain- 
tiffs; that  the  claim  was  fraudulent,  and  tnat  thete  was  danger  of  a  delay 
in  the  determination  thereof,  and  that  in  the  meantime  the  plaintiffs  lacked 
support.  The  relief  asked  was  a  determination  that  the  claim  was  invalid, 
an  accounting  by  von  Bemuth  and  such  other  equitable  relief  as  might  be 
then  proper. 
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8XTBB0GATS  —  Cotiitnved,  pagb. 

Eeld,  that  as  the  jurisdiction  of  the  Surrogate's  Court  had  not  been  invoked, 
the  Supreme  Court  might  retain  and  dispose  of  the  matter. 

Stbinwat  v.  von  Bernuth 261 

2.  Exec^itor  and  trustee  —  denial  of  commissionB  justified,']    Where  it 

appears  that  an  executor  sold  a  portion  of  the  trust  estate  and  made  no  effort 
to  reinvest  Uie  proceeds,  but  deposited  them  in  his  own  bank  to  his  individ- 
ual credit,  paying  no  interest  to  the  life  tenant,  and  that  he  subsequently 
turned  such  proceeds  over  to  his  sister  without  keeping  anything  to  show  for 
them,  and  that  she  held  them  without  paying  interest  until  the  accounting, 
the  surrogate  is  justified  in  refusing  to  allow  commissions  to  the  trustee. 

MaTTBR  OF  WOTTON 684 


\ — Right  of  a  taxpayer  to  an  inspection  of  the  tax  rcUs  in  New  York  dty 
—  how  far  limited^]  1.  Section  1545  of  the  Greater  New  York  charter 
(Laws  of  1807,  chap.  878),  providing  that  all  books  of  any  department,  except 
the  police  and  law  departments,  shall  at  all  times  be  open  to  the  inspection 
of  any  taxpayer,  subject  to  any  reasonable  rules  and  regulations  in  regard  to 
the  time  and  manner  of  such  inspection  as  such  department  may  make  in 
regard  to  the  same  in  order  to  secure  the  safety  of  such  books  and  the 
proper  use  of  them  by  Uie  department,  and  section  802  of  such  charter,  pro- 
viding  that  the  tax  rolls  shall  be  open  for  examination  and  correction  during 
a  certain  period,  so  that  persons  assessed  may  have  an  opportunity  to 
examine  them,  do  not  confer  upon  a  taxpayer  an  unlimited  and  general 
power  to  inspect  the  tax  rolls,  and  the  court  may,  under  the  authority  of 
section  1545  of  the  charter,  make  an  order  requiring  an  attorney,  who  desires 
to  inspect  the  tax  rolls  on  behalf  of  several  persons  assessed  for  personal 
property  only,  to  furnish  to  the  commissioners  the  names  of  the  persons 
represented  by  him,  and  providing  that  he  shall  have  an  opportunity  to  inspect 
the  entries  indicated  by  the  list  of  names  so  furnished,  under  the  personal 
supervision  of  the  commissioners  or  that  of  such  officer,  clerk  or  employee  as 
they  may  designate  for  that  purpose.    Matter  of  Lord 591 

2.  Municipal  ordinance — when  it  may  not  impose  a  tax  upon  a  livery 

stable  keeper  in  another  State,  whose  carriages  at  intervals  come  into  the  city  ^ 
New  York.]  Section  49  of  the  Greater  New  York  charter  (Laws  of  1897, 
€hap.  878),  authorizing  the  municipal  assembly  to  make  ordinances  **  in  rela- 
tion to  the  licensing  and  business  of  *  *  *  hackmen,  *  *  *  and  to 
fixing  the  license,  if  any,  fherefor,"  and  "  To  regulate  the  rates  of  fare  to  be 
taken  by  owners  or  drivers  of  hackney  coaches  or  carriages;  such  owners 
^all  pay  an  annual  license  fee  to  be  determined  by  the  municipal  assembly," 
does  not  authorize  the  passage  of  an  ordinance  imposing  a  license  fee  siim- 
oiently  lars^e  to  constitute  a  tax,  independently  of  the  cost  of  issuing  and 
recording  tne  license,  or  of  any  special  police  control  over  the  matter  regu- 
lated, upon  a  person  engaged  in  conducting  a  livery  stable  in  the  State  of 
New  Jersey,  who  at  intervals  sends  his  carriages  into  the  city  of  New  York 
for  the  sole  purpose  of  meeting  the  steamers  of  a  transatlantic  line  and  con- 
veying the  passengers  to  their  respective  destinations. 

Bemole,  that  such  a  person  is  not  a  public  hackman  within  the  meaning  of 
the  ordinance.    Citt  of  New  York  «.  Hezambr 4 

3.  What  penalty  is  so  indefinite  as  to  be  unenforcible.]    Semble,  that  a 

provision  in  the  ordinance  imposing  for  a  violation  thereof  *'  a  penalty  of  not 
less  than  $3  nor  more  than  $25  for  each  offense,"  is  so  indefinite  as  to  render 
the  validity  of  the  ordinance  doubtful.    Id. 

4. Municipal  corporation —  its  pipe  line  and  crib  in  a  lake  owned  by  the 

State  are  subject  to  assessment  for  general  tax — t?iey  are  exempted  from  the 
special  franchise  tax.]  An  engine  or  pump,  pipe  line  and  crib,  maintained 
by  a  municipal  corporation  as  a  part  of  its  water  works  in  a  lake  forming  a 
part  of  the  public  waters  of  the  State  of  New  York,  located  in  a  town  outside 
of  the  municipality,  which  proi)erty  was  taxable  as  real  property  under  sec- 
tions 8  and  4  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  were  not  exempted 
from  taxation  by  chapter  712  of  the  Laws  of  1899,  which  left  sections  8  and  4 
of  the  original  act  unchanged,  as  the  act  of  1899,  while  defining  a  special 
franchise  in  such  wise  as  to  include  a  pipe  line  and  exempting  it  nom  taxa- 
tion except  under  that  act.  specially  provides  that  **  no  property  of  a  munid- 
pal  corporation  shall  be  subject  to  a  special  franchise  tax." 
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This  construction  is  confirmed  by  section  47  of  the  Tax  Law,  added  to  the 
original  Tax  Law  by  the  amendatory  act,  which  provides  that  the  payment  j 

of  uie  special  franchise  tax  sliall  not  relieve  a  corporation  from  the  payment  i 

of  any  other  franchise  tax.    Pgopls  ex  rel.  City  of  Auburk  v.  Dub  yea.  .  48S 

6. Municipal  corporation — city  loater  pipes  laid  in  an  adjoining  town 

are  mibject  to  aseetwnent  for  general  tax  —  they  are  exempted  from  the  special 
francJUse  too;.]  Water  pipes  maintained  by  a  municipal  corporation  as  part 
of  its  water  works  located  in  a  town  uutside  of  the  municipality,  which  prop- 
erty was  taxable  as  real  property  under  sections  3  and  4  of  the  Tax  Law  4 
(Laws  of  1896,  chap.  908),  was  not  exempted  from  taxation  by  chapter  712  of 
the  Laws  of  1899.  which  left  sections  3  and  4  of  the  original  act  unchansred. 
as  the  act  of  1899,  while  defining  a  special  franchise  in  such  wise  as  to  include 
a  pipe  line  and  exempting  it  from  taxation  except  under  that  act,  specially 
provides  that  "no  property  of  a  municipal  corporation  shall  be  subject  to  a 
special  franchise  tax.'*    People  ex  rel.  City  of  Rochester  t.  De  Witt.  .  49^ 

6. Pipee  and  franchise  may  he  separately  assessed.']    The  pipe  line  may 

be  assessed  in  the  town,  leaving  the  franchise  unassessed  therein.    Id, 

7. 2'he  franchise  is  not  property  **  not  mthin  the  corporation."]    SemhU, 

that  the  franchise  or  authoritv  fi:iven  to  the  city  to  maintain  the  pipe  line  is 
not  taxable  in  the  town,  as  such  franchise  cannot  be  said  to  be  property  "  not 
within  the  corporation  "  under  subdivision  3  of  section  4  of  the  Tax  Law  f 

relating  to  the  exemption  from  taxation  of  the  property  of  municipal  corpo- 
rations.   Id, 

8. Letters  patent  cf  interest  acquired  at  tax  sales  —  w?ien  tJtey  do  not  cover 

an  award  made  to  tJie  State  for  part  of  the  land,]  A  patent  from  the  State  of 
New  York  of  all  interest,  acquired  bv  the  State  through  designated  tax  sales, 
in  and  to  certain  described  premises,  does  not  operate  to  convey  to  the  grantee 
an  award  for  part  of  the  land  made,  in  condemnation  proceedings,  to  tJhe 
State  of  New  York  nine  years  before  the  execution  of  the  patent,  unless  it  is 
expressly  assigned  or  described  and  intended  to  be  conveyed,  notwithstand- 
ing that  the  description  of  the  land  contained  in  the  patent  includes  the  por- 
tion taken  in  the  condemnation  proceedings.    Matter  of  Seyenth  Avenue.  175^ 

9. Assessment  for  tax  cf  non-resident  as  resident  land  to  an  estate —  if 

void  the  tax  may  be  reassessed  the  next  year.]    Where  an  assessment  for  State  and 

county  taxes  of  non  resident  land  in  a  town  is  void  bceause  it  was  assessed 

as  resident  land  to  "  Warford,  Cyrus,  est.  G.  H.  Grafft,  Agt.,"  the  town 

assessors  may,  under  section  33  of  the  Tax  Law  (Laws  of  1896,  chap.  908). 

treat  the  land  as  having  been  wholly  "omitted"  from  the  assessment  roll, 

and  the  next  year,  in  addition  to  assessing  the  tax  for  that  year,  reassess  the  J 

tax  for  the  previous  year,  notwithstanding  the  fact  that  the  property  has 

changed  hands  during  the  interval.    Matter  of  Chadwick 334 

10.  Metlwd  of  levying  and  collecting  soJiool  taxes.]    The  levying  and 

collection  of  school  taxes  is  governed  by  title  7  of  article  7  of  the  Consoli- 
dated School  Law  (Laws  of  1894,  chap.  556).  and  if  there  be  any  substantial 
departure  from  the  method  there  pointed  out.  the  tax  is  illegally  imposed 
and  the  party  in  interest  will  be  entitled  to  have  it  refunded.     Id. 

11. An  assessment  of  a  school  tax  on  non-resident  land  to  an  estate  is  void.] 

A  school  tax  on  non-resident  land  assessed  by  the  trustees  of  the  school  as 

resident  land  to  "  Cyrus  Warford  Est.,"  is  void  on  its  face,  and  in  the, event 

of  the  non-payment  of  such  tax  the  county  treasurer  has  no  authority  to  pay 

the  same  nor  has  the  board  of  supervio.,.s  any  power  to  transfer  such  tax  to  '^ 

the  town  assessment  roll.     If  it  does  and  the  owner  of  the  property  is  obliged 

to  pay  the  tax  in  order  to  redeem  the  property  from  a  sale  for  such  unpaid 

tax,  he  is  entitled  to  have  the  same  refunded  under  section  16  of  the  County 

Law  (Laws  of  1893,  chap.  686).     Id, 

?.2. Defect  in  an  assessment  for  a  school  tax,  how  cured.]    The  proper 

remedy  is  to  have  the  tax  list  amended  and  corrected  by  the  trustees  of  the 
school  district  with  the  approval  of  the  Superintendent  of  Public  Instruc- 
tion.   Id. 

13. Assessment  against  one  ** as  executor  and  trustee"  —  it  need  not 

specify  the  amount  held  as  executor  and  as  trustee  in  each  of  several  trust 
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Jund8  ]  Where  the  executor  of  a  will  is  also  the  trustee  of  three  separate 
trusts  created  by  the  will  and  holds  several  funds,  one  as  executor  and  one  as 
trustee  for  each  trust,  an  assessment  against  him  "as  executor  and  trustee" 
for  an  aggregate  amount  which  he  admits  holding  in  those  capacities,  is  not 
illegal  because  of  the  failure  of  the  assessors  to  levy  three  separate  assess- 
ments against  him  as  trustee  of  the  trust  funds,  and  a  fourth  separate  assess- 
ment against  him  as  executor.    People  ex  rel.  Bubr  v.  Feitner 28S 

14.  Goi'poration  tax — tlie  Com' droller,  on  a  revision,  cannot  inei'eaee  it 

for  9ome  years  because  A5  ?ias  reduced  it  in  others.]  The  fact  that  the  State 
Comptroller,  upon  a  revision  and  readjustment  of  the  taxes  assessed  against 
a  corporation  during  several  years,  finds  that  in  some  of  such  years  taxes 
were  collected  which  could  not  have  been  lawfully  demanded,  and  reduces 
the  account  pro  ianto,  does  not  authorize  him  to  increase  the  amount  of  the 
taxes  assessed  against  the  corporation  duiting  other  years. 

People  ex  rel.  Syracuse  Imp.  Co.  v.  Morgan 30d 

15.  T/te  preparation  of  a  street  and  the  placing  thereon  of  an  asphalt 

pavement  is  not  a  process  of  manufacture,]  The  preparation  of  a  street  for  the 
purpose  of  laying  an  asphalt  pavement  thereon,  and  the  placing  of  such 
pavement  thereon  is  not  a  process  of  manufacture  within  the  meanmg  of  the 
statutes  relating  to  the  exemption  of  manufacturing  corporations  from  taxa- 
tion (Laws  of  1880,  chap.  543,  §  3;  Laws  of  1889,  chap.  853;  Laws  of  1896, 
chap.  908,  §  183).    Id, 

16.  Qusdre  as  to  the  preparation  of  the  asphalt.]     Qucere,  whether  the 

preparation  of  the  asphalt um  as  a  compound  used  in  making  the  pavement 
is  a  process  of  manufacture  within  the  meaning  of  those  statutes.    Id, 

17. Eminent  domain  in  New  York  city  —  taaesfor  whicfi  c  warrant  A«i 

issued  before  confirmation  of  the  commissonertf  report  are  to  be  deducted  from 
the  au)ard.]  Real  property  condemned  for  the  use  of  the  city  of  New  York 
is  subject  to  taxation  until  the  final  confirmation  of  the  report  of  the  com- 
missioners of  estimate,  when  the  title  thereto  vests  in  the  city  of  New  York, 
and  the  city  is  entitled  to  deduct  from  the  award  made  for  the  property  all 
taxes  which  were  a  lien  thereon  at  tliat  time. 

Matter  op  Board  op  Education 258 

18. WJien  taxes  levied  in  New  York  city  become  liens.]    Taxes  levied  on 

real  property  in  the  city  of  New  York  are  a  lien  thereon  irom  the  time  that 
the  warrant  is  issued  for  their  collection.    Id. 

19. Eminent  domain  —  under  chapter  153  of  the  LatBS  of  1894  interest 

on  the  award  and  taxes  are  to  be  added  and  rentals  deducted.]  In  appraising 
property  taken  by  the  city  of  New  York  for  park  purposes  under  chapter 
153  of  the  Laws  of  1894,  the  commissioners  should  add  to  the  award  interest 
thereon  and  taxes,  from  the  date  of  the  appropriation  of  the  property,  viz., 
from  the  time  the  act  took  effect,  to  the  time  when  the  award  was  made. 

Matter  op  Riyersidb  Park 60S 

2C.  Personal  tax — residence  presumed  to  continue.]    The  residence  of 

a  person  for  the  purpose  of  taxing  his  personal  property  will  be  deemed  to 
continue  until  a  bona  fide  chan&re  is  affirmatively  and  satisfactorily  shown  to 
have  titken  place.    Paddack  v.  Lewis 430 

21. Wlutt  attempted  change  of  residence  does  not  deprive  assessors  of 

jurisdiction  where  the  person  assessed  continues  to  transact  his  principal  buei- 
ness  in  their  town.]  Upon  a  hearing  in  the  County  Court  of  the  question 
whether  a  person  assessed  for  personal  property  in  the  town  of  Elbridge 
in  1887  was  properly  taxable  in  that  town,  it  appeared  that  he  was  an 
unmarried  mtm,  and  that  from  1865  until  1883  he  had  lived  continuously 
in  the  town  of  Elbridge,  where  he  was  interested  in  the  manufacture  of 
I)aper  and  in  the  purchase  and  sale  of  real  estate,  stocks  and  other  securi- 
ties; that  during  this  period  he  roomed  and  took  his  meals  at  a  hotel  in 
the  village  of  Elbridge:  that  up  to  1883  he  was  assessed  for  personal  prop- 
erty in  the  town  of  Elbridge,  but  that  the  town  assessors  havine  increased 
his  assessment  for  personal  property  in  that  year,  he  attempted  to  change 

App.  Drv.— Vol.  LTX.        90 
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bis  residence  to  the  city  of  Syracuse  in  order  to  escape  what  he  regarded 
as  an  exorbitant  assessment;  that  he  reserved  for  his  own  use  a  furnished 
r(x>m  in  a  house  owned  and  rented  by  him  in  the  city  of  Syracuse,  and 
notified  the  city  assessors  that  he  iiad  taken  up  his  residence  there  and  was 
aasessablc  there  for  personal  property,  whereupon  the  Syracuse  assessors 
assessed  him  for  personal  property.  He  voted  in  Syracuse  m  the  years  1884, 
1885.  1886  and  i887,  but  during  all  this  time  continued  to  transact  his  paper 
business  at  Elbridge  and  to  occupy  his  room  at  the  hotel  at  that  vilbige, 
where  he  had  a  safe  and  desk,  and,  to  all  outward  appearances,  there  was 
little,  if  any,  change  in  his  habits  of  life  and  manner  of  conducting  business, 
save  that  he  ordinarily  passed  a  portion  of  each  week  in  the  city  of  Syracuse. 
Held,  that  the  court  might  properly  find  that  in  1886  such  person  had  a 
resilience  and  conducted  business  in  the  town  of  Elbridge  and  was  assessable 
therein  for  personal  property  under  chapter  92  of  the  Laws  of  1850,  amend- 
ing 1  Revised  Statutes,  889.  section  5,  which  provides:  "Every  person  slmll 
be  assessed  in  the  town  or  ward  where  he  resides  when  the  assessment  is 
made,  for  all  personal  estate  owned  by  him."  and  "  in  case  any  person  pos- 
sessed of  such  personal  estate  shall  reside  during  any  year  in  which  taxes 
may  be  levied,  in  two  or  more  counties,  towns  or  wards,  his  lesidcnce  for  the 
purposes  and  within  the  meaning  of  this  section  shall  be  deemed  and  held  to 
be  in  the  county,  town  or  ward  in  which  his  principal  business  shall  have 
been  transacted."    Id, 

23.  A  penon  may  7iave  two  rendenees  though  but  one  domieUe.]    Semble, 

that  such  section  contemplates  that  a  person  may  have  two  residences  though 
but  one  domicile.    Id. 

TAZP AYXB  —  Bight  of,  to  an  inspection  of  the  tax  roUi  in  New  York  dty — 
how  far  limited. 

See  Mattbb  of  Lobd 591 

TEMPO&ABY  BELIEF—  or  thepoor. 
See  Poor. 

TENANCY  —  In  ite  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

TENDER  —  Cf  insurance  premiums. 
See  Insurance. 

Cf  the  amount  of  a  lien. 

See  Lien. 

— ^  Of  payment. 

See  Fatment. 

By  a  mortgagee^  of  support  to  a  henefieiwry  uihose  maintenance  is  charged 


by  a  will  on  the  mortgctged  property 
See  Will. 

TITLE  —  To  pel  sonal  property. 

See  Personal  Propertt. 

TOWN —  Temporary  relitf  of  the  poor  in  a  town — ten  dollare  only  can  be 
expended  without  the  approval  of  the  supermMr  and  a  superintendent  —  the  over- 
eeer^s  duty  ends  when  he  applies  therefor.]    1.  Where  no  rules  or  regulations 

foveming  the  furnishing  of  temporary  or  outdoor  relief  to  the  poor  of  a  town 
ave  been  made  by  the  board  of  supervisors  of  the  county  or  by  the  town 
board  as  provided  by  section  18  of  the  Poor  Law  (Laws  of  1896,  chap.  22(Q  as 
amended  by  chapter  48  of  the  Laws  of  1897,  the  overseer  of  the  poor  of  the 
town  under  section  28  of  the  Poor  Law,  cannot  expend  more  than  ten  dollazs 
for  the  temporary  relief  of  a  person  who  cannot  be  removed  to  the  alma- 
house,  unless  he  is  authorized  to  do  so  by  the  order  of  the  supervisor  of  the 
town  and  the  written  sanction  of  one  of  the  superintendents  of  the  poor  of 
the  county;  the  overseer  has  no  power  to  compel  the  supervisor  to  give  him 
fluch  an  order  or  the  superintendent  to  ^ve  him  such  sanction;  he  performs 
his  entire  duty  in  the  premises  by  applymg  to  the  supervisor  in  behalf  of  the 
poor  person.    Brazeb  v.  Stewart 476 

3. Toum  house  —  money  may  be  wtedfor  it  although  the  location  and  the 

cost  of  a  site  of'e  not  provided  for.]    Section  190  of  the  Town  Law  (Laws  of 
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1890,  chap.  569.  as  amd.  by  Laws  of  1900.  chap.  295),  permitting  the  voting 
by  the  electors  of  a  town  of  money  "for  the  purchase  of  a  site  and  the 
building  of  a  town  house/'  authorizes  the  voting  of  money  for  the  erection 
of  a  town  house  alone,  where  the  town  expects  a  suitable  site  to  be  donated.^ 
The  proposition  submitted  to  the  electors  need  not  include  the  locatioa  of 
the  contemplated  site.    Peoplb  ex  rel.  Cromwell  t).  Seaman 76 

3. The  selection  of  the  site  rests  with  the  town  hoard.']    Semble,  that  the 

selection  of  the  site  is  committed  to  the  discretion  of  the  town  board  by  the 
statutory  provision  that  "sites  shall  be  purchased  and  houses  erected  by 
the  town  board."    Id. 

Highways  in. 

See  Highway. 

Submission  of  local  option  question  to  the  electors  of  a  town. 

See  Intoxicating  Liquor. 

TRIAL  —  A  verdict  for  $1,400  in  fawn*  of  a  dressmaker  fifty -one  years  of  age, 
whose  weight  had  decreasea  and  who  had  suffered  continuous  pain  since  an  a4sci- 
dent,  having  frequent  dizzy,  fainting  and  sinking  spells,  during  which  she  was 
unconscious,  and  a  number  of  ?iemorrhag^,  pretfenting  hefr  from  attending  to 
her  domestic  duties  and  requiring  an  abandonment  of  her  business,  field  not  to 
be  excessive. 

See  Fox  v.  Union  Turnpike  Co 368 

An  objection  to  proof  of  impairment  of  hearing  in  a  negligence  case,  thai 

the  proof  does  not  s/uno  that  the  accident  could  have  caused  it,  must  be  taken  by 
motion  to  strike  out  the  evidence  —  charge  as  to  the  preponderance  of  proof. 

See  Hamel  v.  Brooklyn  Qeights  R  R.  Co : 185 

A  verdict  for  $8,500  in  Javor  of  a  plaintiff,  fifty  years  old,  permanently 

ir^ured  and  growing  progressiveHy  worse,  whose  doctors  bills  aggi*egate  $600,  is 
not  excessive. 

See  Mowbray  v.  Brooklyn  Heights  R.  R.  Co 289 

Jury  trial  —  a  demand  therefor  at  Special  Term  **  before  the  production  of 

any  evidence  **  is  in  time  —  noticing  the  case  for  trial  at  Special  Term  is  not  a 
waiver. 

See  Baylis  v.  Bullock  Electric  Mfg.  Co 576 

T?ie  objection  that  a  bank  book  submitted  to  the  jury  u)as  not  offered  in 

evidence,  cannot  be  raised  for  t/ie  first  time  after  the  rendition  of  a  verdict. 

See  Sutton  v.  Corning 589 

Liqtior  tax  certificate —  it  may  be  forfeited  in  a  summary  proceeding  — 

no  right  to  a  jury  trial  exists. 

See  Matter  op  Lyman  (Textbr  Certificate) 217 

When  a  verdict  for  $7,000  is  not  excessive. 

See  COSSELMAN  V.  DUNFBB 467 

Where  a  verdict  for  $10,000  is  not  excessive. 

See  Douglass  v.  Northern  Central  R.  R.  Co 470 

TRUST  —  Stock  corporation  —  liability  of  a  trustee  to  a  creditor,  for  a  failure 
to  file  an  annual  report  —  tliat  the  plaintiff  is  trustee  of  a  fund  in  which  the 
drfendant  Juis  an  interest,  does  not  constitute  a  defense  or  counterclaim.']  1. 
The  fact  that  a  note,  upon  which  an  action  to  enforce  the  liability  of  a  trus- 
tee of  a  corporation  for  a  failure  to  file  an  annual  report  is  based  constitutes 
part  of  a  trust  fund  of  which  the  plaintiif  is  the  trustee,  and  that  in  an  action  ' 
relating  to  the  trust  fund  an  intenocutory  judgment  has  been  entered  deter- 
mining that  the  present  plaintiff,  a  defendant  in  such  interlocutory  judg- 
ment, must  account  to  the  present  defendant  and  others,  plaintiffs  in  the 
interlocutory  judgment,  for  the  trust  fun  ,  does  not  operate  as  a  defense  to 
the  action  or  entitle  the  defendant  to  set  off  or  counterclaim  the  amount  of 
his  una3certained  interest  in  the  trust  fund  against  the  plaintiff's  demand. 

GiNBBURG  V.  Yon  Seggern 595 

2.  Assessment  against  one  *  *  as  executor  and  trustee  **  —  it  need  not  /specify 

the  amount  held  as  executor  and  as  trustee  in  each  of  several  trust  fundsT] 
Where  the  executor  of  a  will  is  also  the  trustee  of  three  separate  trusts  ere- 
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ated  by  the  will  and  holds  several  funds,  one  as  executor  and  one  as  trustee 
for  each  trust,  an  assessment  against  him  '*as  executor  and  trustee*'  for  an 
aggregate  amouni  which  he  admits  holding  in  those  capacities  is  not  illegal 
because  of  the  failure  of  the  assessors  to  levy  three  separate  assessments 
against  him  as  trustee  of  the  trust  funds,  and  a  fourth  separate  assessment 
against  him  as  executor.    People  ex  bel.  Burr  v.  Feitner 238^ 

8-  Tjtistte^s  deed — effeettoe,  althowjh  the  pnoer  be  not  recited.]    Where 

a  trust  deed  gives  the  trustee,  who  had  no  Interest  in  the  premises  described 
therein  except  such  as  he  derived  under  the  trust  deed,  power  to  sell  the 
premises,  a  conveyance  of  the  trust  property  executed  by  the  trustee  as  such, 
will,  under  section  155  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547) 
be  deemed  a  valid  execution  of  the  power,  although  the  power  be  not  recited 
or  referred  to  therein.    Albaitt  Exchange  Savings  Bank  v.  Brass 370 

4.  A  life  beneficiary  may  purchase.]    A  person  haviuGT  a  life  interest 

in  the  trust  property  under  the  trust  deed  is  not  precluded  from  purchasing 
the  remainder  in  fee.    Id. 

6.  A  mortgagee  not  affected  by  the  fact  that  t?ie  consideration  lecited  in 

the  deed  was  not  paid.]  The  validity  of  a  mortgage  on  the  premises  executed 
by  one  of  the  cet^tuis  que  tnuteut  who,  by  conveyances  from  the  trustee  and 
others,  had  acquired  an  apparentl  >  ^oo<l  title  to  the  property  and  was  then 
in  possession  thereof ,  is  not  affected  by  tbe  fact  that  the  consideration  for 
certain  of  the  deeds  executed  by  the  trustee  was  not  paid,  where  it  appears 
that  such  deeds  recited  payment  of  an  adequate  consideration  and  contained 
nothing  which  would  lead  an  honest  man,  using  ordinary  caution,  to  make 
inquiry.    Id. 

6.  A  potter  of  disposition  by  will  given  to  a  cestui  que  trust  does  not 

autfiorize  a  transjer  during  her  life  —  a  leiease  executed  by  remttindetmen  pre- 
cludes an  action  by  tJie  life  cestui  que  trust  in  t/teir  behalf —  effect  oj  a  release 
by  the  cestui  que  trust  —  %rhen  the  cestui  que  trust  is  estopped  and  barred  by 
laches  to  maintain  an  action  against  the  trustee.]  The  will  of  a  testator  gave 
his  residuary  estate  to  the  executor  in  trust,  "to  receive  the  rents,  profits 
and  annual  avails  thereof  and  to  apply  them  to  the  use  of  my  only  daughter, 
Mrs.  Helen  Woodbridge,  wife  of  the  Rev.  John  Woodbridge,  during  her 
natural  life,  not,  however,  to  exceed  in  the  aggregate  the  annual  sum  of 
three  thousand  five  hundred  dollars;  intending  that  such  rents,  profits  and 
avails,  to  and  not  exceeding  the  aforcsaio  annual  amounts  of  three  thousand 
five  hundred  dollars,  shall  be  given  and  paid  ever  to  my  said  daughter 
annually  in  semi-annual  payments  as  her  own  separate  property,  to  be 
expended  and  used  by  her  according  to  her  own  wishes.  And,  secondly  .* 
On  tbe  decease  of  my  said  daughter  the  trust  fund  and  property  to  go  and 
belong  to  her  child  or  children,  if  more  than  one,  in  equal  parts,  the  same  in 
all  respects  as  if  she  had  been  the  absolute  owner  thereof  in  her  own  right 
and  had  died  intestate  and  unmarried;  and  in  case  my  said  daughter  shall  die 
leaving  no  child  or  descendant  of  any  child  her  surviving,  then  and  in  that 
case  said  trust  fund  and  property  to  go  and  belong  to  my  next  of  kin  and 
heirs  at  law  the  same  in  all  respects  as  if  I  had  died  intestate  holding  and 
owning  the  same.  But  it  is  my  will  and  purpose,  and  I  so  here  declare  and 
direct,  that  my  said  daughter,  if  she  so  desire,  shall  be  at  liberty  by  a  last 
will  and  testament  duly  executed  by  her,  to  give  and  bequeath  from  said 
trust  fund  and  property  a  sum  and  amount,  not  exceeding  one-lialf  of  such 
trust  fund  and  property,  to  whomsoever  she  may  choose  and  as  *  may  choose; 
and  the  above  provisions  of  my  said  will  are  to  be  deemed  qualified  in  so 
far  as  may  be  necessary  by  this  right  and  privilege  given  and  extended  to 
my  said  daughter.'* 

The  testator  was  survived  by  his  daughter  Helen  Woodbridge,  who,  at  the 
time  of  his  death,  had  two  infant  children.  The  letters  testamentary  under 
Ids  will  were  issued  December  24,  1870,  and  the  executor  thereupon  Entered 
upon  the  discharge  of  his  duties  as  executor  and  trustee.  He  made  a  fuU 
and  complete  inventory  of  the  estate  and  then,  with  the  oral  sanction  of 
Mrs.  Helen  Woodbridge,  allowed  her  husbnnd  to  retain  the  trust  securities 
and  manage  the  trust  estate  until  June  28.  1872.     On  the  last-mentioned 

*Sic. 
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date  the  trustee,  with  the  written  authority  of  Mrs.  Helen  Woodbridge, 
executed  a  power  of  iittcrney  to  her  husband  authorizing  him  to  take  posses- 
sion of  the  trust  property  and  to  use,  manage  and  control  the  same.  Mrs. 
Woodbridge  also  executed  an  instrument  reciting  that  she  ratified  and 
approved  the  said  power  of  attornev  and  that  her  husband  was  also  to  be 
-deemed  her  agent  and  attorney  in  all  matters  and  things  to  be  done  there- 
under. The  balance  in  the  account  of  the  trustee  was  thereupon  deposited 
to  the  individual  credit  of  Mrs.  Woodbridge  and  thereafter  the  account  was 
kept  in  her  name  until  December  19,  1874.  from  which  time  it  was  kept  in 
the  name  of  her  husband.  From  the  time  the  power  of  attorney  was 
executed  until  September  12,  1889.  the  business  was  conducted  by  the  hus- 
band of  Mrs.  Woodbridge  with  her  knowledge  and  approval.  On  that  date 
Mrs.  Woodbridge  and  her  two  children,  who  were  then  of  age,  executed 
and  delivered  to  the  trustee  a  release  from  all  liability  rinsing  or  there- 
lifter  to  arise  out  of  his  executorship  and  trusteeship.  Thereafter  Mrs. 
Woodbridge  managed  the  trust  estate  exclusively  and  the  trustee  took  no 
part  therein. 

June  9,  lb94,  the  trustee  and  the  children  of  Mrs.  Woodbridge  joined  in  a 
petition  praying  that  the  trustee's  resignation  be  accepted  and  that  Mrs. 
Woodbridge  be  appointed  substituted  trustee.  The  court  made  an  order 
accepting  the  resignation  and  appointed  Mrs.  Woodbridge  substituted  trus- 
tee.    The  accounts  of  the  trustee  were  never  judicially  settled. 

Mrs.  Woodbridge  made  no  complaint  as  to  the  manner  in  which  the  trust 
estate  had  been  administered  until  in  May,  1897.  when  she  began  an  action 
■as  substituted  trustee  against  the  original  trustee  to  charge  him  with  a 
deficit  in  the  trust  fund.  It  appeared  that  such  deficit  was  caused  by  the 
fact  that  in  1872  the  husband  of  Mrs.  Woodbridge,  with  her  knowledge  and 
ac(}uieflcence,  used  $50,000  of  the  trust  fund  for  the  purchase  of  a  family 
residence,  and  by  the  fact  that  he  had  made  some  unprofitable  investments. 
The  children  of  Mrs.  Woodbridge  were  not  made  parties  to  the  suit,  and  it 
•did  not  appear  that  they  had  ever  taken  any  steps  to  revoke  or  cancel  the 
release  executed  by  them. 

HM,  that  the  power  given  to  Mrs.  Woodbridge  to  dispose  of  one-half  of 
the  trust  property  by  will  related  to  the  remainder  only  and  did  not  empower 
her  to  use  or  transfer  any  part  thereot  during  life; 

That  the  provisions  of  the  Revised  Statutes,  that  when  an  absolute  power 
of  disposition,  not  accompanied  by  any  trust,  has  been  given  to  the  owner  of 
a  particular  estate  for  life  or  for  years,  such  estate  sfiill  be  changed  into  a 
fee,  and  where  a  general  and  beneficial  power  to  devise  the  inheritance  shall 
be  given  to  a  tenant  for  life  or  for  years,  such  tenant  shall  be  deeme<l  to  pos- 
jBcaa  an  absolute  power  of  appointment,  do  not  apply  to  a  beneficiary  of  rents 
and  profits  who  is  prohibited  from  alienating  his  future  income; 

That  Mrs.  Woodbridge  could  not  maintain  the  action  tor  the  benefit  of  her 
children  as  the  release  executed  by  the  latter  to  the  defendant  was  presump- 
tively  binding  upon  them; 

Tlmt,  under  the  circumstances  of  this  case,  the  court  would  not  in  this 
action  undertake  to  ))rotect  the  interests  of  the  contingent  remaindermen 
(other  than  plaintiff's  children),  but  would  leave  them  to  an  action  for  the 
protection  of  their  own  interests; 

That  the  release  executed  bv  the  plaintiff  was  efl'ectual  to  bar  any  right  of 
action  on  her  part  for  accrued  income; 

That,  having  induced  the  defendant  to  commit  the  breach  of  trust,  and 
having  acquiesced  therein  for  twenty-five  years,  Mrs.  Woodbridge  was  pre- 
cluded by  the  doctrine  of  estoppel  and  by  laches  from  maintaining  the  action 
in  order  that  she  might  receive  her  semi-annual  income  in  the  future. 

WOODBRIDGK  «?.  BOCKES 503 

7.  Waiv&f  o'  ahutbanfCa  right,  existing  prior  to  the  Married  Women's 

Act  of  1848,  to  money  belonging  to  his  wife  —  effect  of  his  receiving  it  from  his 
^ife  in  trust  for  tJieir  son,"]  A  husband  absolutely' entitled  to  reduce  to  pos- 
session money  bequeathed  to  his  wife,  before  the  passage  of  the  Married 
Women's  Act  in  1848,  might  waive  such  right  and  permit  his  wife  to  hold 
the  money  as  part  of  her  separate  estate  and  mi^ht  properly  receive  it  from 
the  wife  upon  trust  to  hold  it  for  the  benefit  of  their  son. 

Borland  «.  Dokland 87 
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8. Tnist  investments,]    A  trustee  holding  fnndfl  for  inyestment  is 

bound  to  invest  thcsnme  in  government  or  real  estate  securities  except  so  far 
as  the  Legislature  has  authorized  him  to  invest  in  other  specified  securities. 
^  Matter  of  Wotton 584 

9. Duty  of  a  trustee  to  sell  unauthorized  securities.]    Semble,  that  if  a 

trustee,  finding  a  portion  of  the  trust  estate  invested  in  unauthorized 
interest-bearing  securi^es,  sees  fit  to  continue  such  investments  after  he  has 
had  a  reasonable  opportunity  to  sell  them  without  loss  and  to  reinvest  the  ^ 

Eroceeds  in  authorized  securities,  he  will  be  liable  for  any  loss  resulting  from 
is  failure  to  sell  the  unauthorized  securities  except  in  an  exceptional  case. 
Id. 

10.  Objection  to  the  retention  of  unauthorised  securities^  when  ineffective.] 

Where  a  trustee  under  a  will,  finding  that  the  testator  had  invested  a  portion 
of  the  trust  fund  in  interest-bearing  railroad  bonds,  held  such  bonds  for  nine 
years  and  finally  sold  them  at  a  loss,  an  objection  interposed  upon  his 
accounting  to  that  part  of  the  account  in  which  he  credited  himself  with  the 
loss  arising  upon  the  sales  of  the  bonds,  upon  the  ground  that  such  bonds 
were  specifically  bequeathed  to  the  life  beneficiary  and  to  the  remaindermen 
after  her  death,  and  that  for  that  reason  the  sale  was  not  only  unnecessary 

but  that  he  hati  no  right  to  make  it,  does  not  bring  up  for  review  the  ques-  g 

tion  whether  the  trustee  was  negligent  in  making  the  sale.    Id.  1 

1 1.  Bequest  of  the  testatrix  and  the  life  beneficiary  to  keep  them.  ]    Semble^ 

that  the  trustee  was  not  Justified  in  retaining  the  unauthorized  securities  as 
an  investment,  notwithstanding  the  fact  that  the  life  beneficiary  of  the  trust 
communicated  to  him  a  letter  written  to  her  by  the  testatrix  in  which  she 
stated  that  she  did  not  desire  to  have  any  of  her  securities  changed,  and  that 
the  life  beneficiary  concurred  in  such  desire.    Id. 

12. Denial  of  commission  justified.]  Where  it  appears  that  the  trus- 
tee sold  a  portion  of  the  trust  estate  and  made  no  effort  to  reinvest  the  pro- 
ceeds, but  deposited  them  in  his  own  bank  to  his  individual  credit,  paying* 
no  interest  to  the  life  tenant,  and  that  he  subsequently  turned  such  proceeds 
over  to  his  sister  without  keeping  anything  to  show  for  them,  and  that  she 
held  them  without  paying  interest  until  the  accounting,  the  surrogate  is 
justified  in  refusing  to  allow  commissions  to  the  trustee.     Id, 

TBUSTEB  —Cfa  corporation, 
See  Corporation. 

TX7SNPIKB  —  Care  required  in  its  maintenance, 

See  Highway.  4 

17SAGB  —  Pawn  —  delivery  of  the  article  pawned  to  a  person  presenting  the 
ticket  which  had  been  lost  by  the  pledgor — author  used  b  if  the  cteguieseence  of  the 
pledgor  in  other  like  occu  r  rences.  ]  1 .  Where  a  person,  who  had  had  many  trans- 
actions with  a  pawnbroker,  acquiesced  when  the  latter  on  several  occasions 
delivered  the  pledee  to  other  persons  presenting  the  pawn  ticket,  the  pawn- 
broker has  impliea  authority  to  deliver  the  pledge  to  the  person  in  posses- 
sion of  the  ticket,  and  in  the  absence  of  a  revocation  of  such  authority  or  of 
bad  faith  on  the  part  of  the  pawnbroker,  the  latter  is  not  liable  to  the 
pledgor  for  delivenng  the  pledge  to  a  person  who  obtained  possession  of  the 
ticket  after  it  bad  been  lost  by  the  pledgor.     Johnson  v.  Praegcr 339 

2.  Insurance — judicial  notice  as  to  a  custom  of  Hie  insured  to  state  the 

loss  to  the  appraisers.]    The  court  will  take  judicial  notice  of  the  fact  that  it  * 

is  usual  and  customary  for  an  insured  or  his  representatives  to  make  state- 
ments to  the  appraisers  concerning  the  loss. 

Kaiser  v.  Ham buro- Bremen  Fire  Ins.  Co 525 

VENBOB  AND  'BXTBXXB.AB'ER  —  BSectment  —  drfense  of  a  contract  of 
sale  made  by  the  plaintiff* s  ancestor  to  the  defendant  —  sufficiency  of  the  aver- 
ment thereof  —  effect  of  tJie  contract  on  the  title.]  1.  The  answer  inter- 
Sosed  in  an  action  of  ejectment  alleged  as  a  second  defense  that  the 
efendant  and  one  Anthony  Burnett,  through  whom  the  plaintiff  claimed 
title,  entered  into  an  agreement  under  seal  in  the  presence  of  a  sub- 
scribing witness  on  August  28,  1873,  whereby  Burnett  agreed  to  sell  and 
convey  the  premises  to  the  defendant  for  the  sum  of  |300,  |100  to  be  paid 
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in  cash,  $100  and  interest  November  1.  1874,  and  the  residue  with  interest 
November  1,  1875;  that  the  defendant  was  to  pay  all  taxes.and  assessments 
charged  upon  the  land  from  the  date  of  the  agreement,  and  that  when  the 
purchase  price  was  fully  paid,  the  said  Burnett  would  execute  and  deliver  to 
the  defendant  a  ffood  and  sufficient  warranty  deed  of  the  premises;  that  the 
defendant  paid  the  lirst  installment  of  the  purchase  price  on  the  day  the  con- 
tract was  made,  went  into  possession  of  the  premises  and  has  continued  to 
occupy  the  same  ever  since;  that  on  November  14,  1874,  he  paid  to  the  admin- 
istrator of  Anthony  Burnett  the  $100  then  due  on  the  contract,  and  a  year 
later  tendered  to  him  the  balance  unpaid  and  demanded  a  deed  of  the  prem- 
ises, which  was  never  delivered  to  him;  that  the  defendant  has  ever  since  the 
date  of  the  contract  "been  ready  and  willing  to  receive  a  deed  of  said  lands," 
and  to  pay  the  balance  of  said  purchase  price  upon  obtaining  *' a  proper  and 
legal  conveyance  from  the  legal  heirs  of  Anthony  Burnett,  deceased." 

Held,  that  the  defense  was  not  demurrable; 

That  the  language  of  the  agreement  and  the  fact  that  the  defendant  was  to 
pty  taxes,  and  that  he  entered  into  possession  of  the  premises  immediately, 
indicated  that  it  was  the  intention  of  the  parties  that  the  defendant  should 
have  possession,  although  the  agreement  did  not  in  terms  award  such  pos- 
session to  him; 

That,  although  the  answer  did  not  aver  in  specific  terms  that  the  defend- 
ant's possession  was  in  pursuance  of  the  agreement,  such  was  the  only  con- 
clusion to  be  drawn  from  it; 

That  after  the  execution  of  the  agreement  the  legal  title  to  the  premises 
remained  in  Anthony  Burnett,  as  trustee  for  the  defendant,  and  that  upon 
Burnett's  death  his  administrator  was  entitled  to  the  unpaid  purchase  money, 
but  that  the  defendant  had  a  right  to  insist  upon  a  conveyance  of  the  legal 
title  from  Burnett's  heirs  at  law  when  he  paid  the  balance  of  the  purchase 
price.    Sample  v.  Lyons 456 

2.  Deed — a  conveyance  of  lots  lying  **on  the  easterly  side"  of  a  viharf 

held  not  to  convey  the  wharf  or  the  adjacent  land  under  wa:er.'\  In  1842  the 
Atlantic  Dock  Company,  which  at  that  time  owned  all  the  land  adjacent  to 
and  under  the  waters  of  what  is  now  known  as  the  Atlantic  basin  in  the 
borough  of  Brooklyn,  executed  a  deed  describing  the  land  conveyed  as  all 
the  lots  lying  **ort,  the  easterly  side  of  the  said  InJia  Wfuirf'*  (not  then  con- 
structed,* but  which  the  grantor  was  to  construct  and  keep  in  repair  at  its 
own  expense),  for  the  precise  location  of  which  reference  was  mode  to  a  cer- 
tain map.  The  habendum  clause  of  the  deed  contained  the  following  pro- 
vision, **  subject f  however,  to  the  right  tf  way  in  comhon  witJi  others  over  the 
streets  or  space  between  the  said  lots  and  the  outside  line  or  face  of  the  dock 
on  the  Basin  side  of  said  lots,  which  street  or  space  is  fifty  feet  wide."  The 
deed  also  recited  that  the  conveyance  was  made  upon  the  ex])ress  condition 
that  the  grantee  should  build  a  warehouse  on  the  lots  and  should  "  have  tJie 
right  of  laying  down  railways  from  each  of  the  said  lots  to  the  outside  line  of 
said  dock  m  such  manner  as  will  admit  carts  and  carriages  to  pass  over  them 
with  convenience  and  so  as  not  to  obstruct  the  passageway; "  and  further, 
that  the  parties  of  the  first  part  *' reserve  to  ihemsdves,  their  successors  or 
assigns,  the  right  to  all  dockage  or  wharfage  as  well  as  the  entire  control^  inter- 
est and  income  of  all  their  piers,  docks,  bulkheads  and  basin." 

Held,  that  the  deed  did  not  vest  in  the  grantee  the  fee  of  the  India  wharf 
or  the  title  to  the  lands  under  water  adjoining  said  wharf. 

I.  W.  Bbkwing  Co.  v,  Brooklyn  Wiiarf  Co 83 

S,  •^^' Letters  patent  of  interest  acquired  at  tax  sales — wh>en  they  do  not 
cover  an  awaid  made  to  the  State  for  part  of  the  landS\  A  patent  from  the  State 
of  New  York  of  all  interest,  acquired  by  the  State  through  designated  tax 
sales,  in  and  to  certain  described  premises,  does  not  operate  to  convey  to  the 
grantee  an  award  for  part  of  the  land  made,  in  condemnation  pre  ceedings, 
to  the  State  of  New  York  nine  years  before  the  execution  of  the  patent, 
unless  it  is  expresslv  assigned  or  described  and  intended  to  be  conveyed,  not- 
withstanding that  the  description  of  the  land  contained  in  the  patent  includes 
the  portion  taken  in  the  condemnation  proceedings. 

Matter  op  Seventh  Avenue 175 

4. Trustees  deed  —  effective,  although  the  poieer  be  not  recited.]    Where 

a  trust  deed  gives  the  trustee,  who  had  no  interest  in  the  premises  described 


720  INDEX 

VEKDOB  AND  FQBGHA8EB  —  Continued.  paok. 

therein  except  such  as  he  deriyed  under  the  trust  deed,  power  to  sell  the 
))remises,  a  conveyance  of  the  trust  property  executed  by  the  trustee  as 
such,  will,  under  section  155  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547),  be  deemed  a  valid  execution  of  the  power,  although  the  power  be  not 
recited  or  referred  to  therein.    Albakt  Exchange  Savings  Bank  v.  Brass.  370 

5. A  life  beneficiary  may  purchase.]    A  person  having  a  life  interest  in 

the  trust  property  under  the  trust  deed  is  not  precluded  from  purchasing  the 
remainder  in  fee.    Id, 

6. A  mortgage  not  affected  by  the  fact  that  the  consideration  recited  in  (he 

deed  w<is  not  paid.]  The  validity  of  a  mortgage  on  the  premises  executed 
by  one  of  tlie  eestuis  que  trustent  who,  bv  conveyances  from  the  trustee  and 
others,  had  acquired  an  apparently  good  title  to  the  property  and  was  then 
in  possession  thereof,  is  not  affected  by  the  fact  that  the  consideration  for 
certain  of  the  deeds  executed  by  the  trustee  was  not  paid,  where  it  appears 
that  .such  deeds  recited  payment  of  an  adequate  consideration  and  contained 
nothing  which  would  lead  an  honest  man,  using  ordinary  caution,  to  make 
inquiry .     Id, 

7.  Delay  in  recording  a  deed.]    The  fact  that  one  of  the  deeds  in  the 

chain  of  title  remained  unrecorded  for  thirteen  years  after  its  execution,  is 
not  of  itself  a  circumstance  sufficient  to  put  the  mortgagee  upon  inquiry. 
Id. 

8.  Mortgagee  not  chargeable  with  notice  of  matter  in  recorded  convey- 
ances not  affecting  the  mortgaged  property.]  Semble,  that  the  mortgagee  is  not 
chargeable  with  notice  of  matters  contained  in  conveyances  not  relating  to 
the  mortgaged  property  even  though  such  conveyances  were  recorded.    Id. 

Cf  personal  property. 

See  Sale. 

VETEBAN: 

See  Army. 

WAIVEB —  What  acts  on  the  pari  of  an  accident  insurance  company  eon- 
stitute  a  leaiver  of  the  provision  in  a  policy  requiring  notice  of  an  accident  to  be 
given  toithin  a  specified  time,  considercfl. 

See  Haoadorn  v.  Masonic  Accidbnt  Assn 8S1 

Waiver  of  a  hvsband^s  right,  existing  prior  to  the  Married   Women's 

Act  of  1848,  to  money  belonging  to  his  v/ife — effect  of  his  receiving  it  from  his 
vfife  in  trust  for  their  son. 

iSstf  DORLAND  «.  DORLAND 87 

Jury  trial  —  a  demand  therefor  at  Special  Term  "  btfore  the  production 

of  any  evidence**  is  in  time  —  noticing  the  case  for  trial  at  Special  Term  is  not 
a  waiver. 

See  Batlis  v.  Bullock  Electric  Mfg.  Co 576 

What  constitutes  a  waiver  of  the  prohibition  against  a  physician  testify- 
ing as  to  the  condition  of  his  patient. 

See  Fox  v.  Union  Turnpike  Co 

WATEBOOXTBSB  —  Action  to  restrain  the  maintenance  of  a  dam  below  the 
dam  of  the  plaintiff — an  injunction  enjoining  the  defendant  from  backing 
water  upon  the  plaintiffs  wheel  is  improper  —  it  requires  the  defendant  to  decide 
the  question  at  issue.]  1.  In  an  action  brought  by  a  riparian  owner  against  a 
lower  riparian  owner  to  compel  the  latter  to  remove  a  wing  dam  erected  by 
him  and  to  perpetually  restrain  him  from  using  or  maintaining  said  dam,  one 
of  the  principal  issues  was  whether  the  wing  dam  caused  the  water  of  the 
stream  to  flow  back  upon  the  plaintifl's  premises. 

The  affidavits  submitted  upon  a  motion  f^^an  injunction  pendente  liteheiag 
conflicting  upon  this  question  of  fact,  the  court  granted  the  following  order: 
"  That  the  defendant,  *  *  *  its  agents,  servants  and  officers,  be  and  they 
hereby  a*-e  restrained  and  enjoined  during  the  pendency  of  this  action  from 
raising  or  backing  or  causing  to  be  raised  or  backed  the  water  upon  the  water 
wheels  of  plaintiff  or  any  of  them  mentioned  in  the  complaint  herein,  and 
from  permitting  or  suffering  said  water  to  be  raised  or  backed  upon  said 
wheels." 
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WATEBOOT7B8E  —  Continued.  paok. 

HiBld,  that  the  order  should  be  reversed,  as  it  compelled  the  defendant  to 
determine  at  its  peril  one  of  the  prindpal  issues  in  the  action. 

Village  of  Ebebbyillb  v.  Ejseseyille  £l.  Co 881 

2. Nuiwnee  —  the  dieeharge  of  9(  wage  into  an  already  poUuted  stream, 

enjoined,  ]  The  discharge  by  a  Tillage  of  the  effluent  of  n  sewage  disposal  sys- 
tem into  an  already  polluted  stream  will  be  enjoined  at  the  suit  of  a  ripanan 
owner.  Butleb  o.  V  illaoe  of  White  Plains > 80 

WATEB  W0BX8  ^Qf^  municipality  —  taxation  of. 
See  Municipal  Corporation. 

WHAJtF — What  is  to  be  considered  the  exterior  u>ater  line  of  New  York  city  as 
regards  a  grantee  from  the  dty  in  1805  —  aUowancefor  wharfage  rights  in  pro- 
ceedingsfor  tlie  condemnation  of  real  property  of  New  York  city. 

See  Matter  of  Riyerside  Park 608 

Deed  —  what  is  included  in  lots  lying  **onihe  easterly  side  "ofa  wha/rf. 

See  I.  W.  Brewing  Co.  v,  Brooklyn  Wharf  Co 88 


PLAINS  —  Nuisance  —  the  discharge  of  the  effluent  of  a  sewage  dis- 
posal system  into  an  already  poUuted  stream,  enjoined. 

See  Butler  «.  Village  of  White  Plains ', 80 

WJJLli  —  Trust  —  a  power  of  disposition  by  will  given  to  a  cestui  que  trust  does 
not  aut/ioriee  a  tranrfer  duriiig  her  life — a  release  executed  by  remaindermen 
precludes  an  action  by  the  life  cestui  que  trust  in  tfieir  behalf — effect  qfa^ 
release  by  the  cestui  que  trust — wfian  the  cestui  que  trust  is  estopped  and  bofrred 
by  laches  to  maintain  an  action  against  the  trustee,]  1.  The  will  of  a  testator 
^ve  his  residuary  estate  to  the  executor  in  trust,  '*  to  receive  the  rents,  prof- 
its and  annual  avails  thereof  and  to  apply  them  to  the  use  of  my  only  daughter, 
Mrs.  Helen  Woodbridge,  wife  of  the  Rev.  John  Woodbridge,  during  her 
natural  life,  not,  however,  to  exceed  in  the  aggregate  the  annual  sum  of 
three  thousand  five  hundred  dollars;  intending  that  such  rents,  profits  and 
avails,  to  and  not  exceeding  the  aforesaid  annual  amounts  of  three  thousand 
five  hundred  dollars,  shall  be  given  and  paid  over  to  my  said  daughter  annu- 
ally in  semi-annual  payments  as  her  own  separate  property,  to  l^  expended 
and  used  by  her  accoroing  to  her  own  wishes.  And,  secondly  :  On  the  aecease 
of  iny  said  daughter  the  trust  fund  and  property  to  go  and  belong  to  her 
child  or  children,  if  more  than  one,  in  equal  parts,  the  same  in  all  respects 
as  if  she  had  been  the  absolute  owner  thereof  in  her  own  ri^bt  and  had  died 
intestate  and  unmarried;  and  in  case  my  said  daughter  shall  die  leaving  no 
chUd  or  descendant  of  any  child  her  surviving,  then  and  in  that  case  said 
trust  fund  and  property  to  ^o  and  belong  to  my  next  of  kin  and  heirs  at  law 
the  same  in  all  respects  as  if  I  had  died  intestate  holding  and  owning  the 
same.  But  it  is  my  will  and  purpose,  and  I  so  here  declare  and  direct,  that  my 
said  daughter,  if  she  so  desire,  shall  be  at  liberty  by  a  last  will  and  testament 
duly  executed  by  her,  to  give  and  beq^ueath  from  said  trust  fund  and  prop- 
erty a  sum  and  amount,  noc  exceeding  one-half  of  such  trust  fund  and 
property,  to  whomsoever  she  may  choose  and  as  *  may  dioose;  and  the 
above  provisions  of  my  said  will  are  to  be  deemed  qualified  in  so  far  as  may 
be  necessary  by  this  right  and  privilege  given  and  extended  to  my  said 
daughter." 

The  testator  was  survived  by  his  daughter  Helen  Woodbridge,  who,  at  the 
time  of  his  death,  had  two  infant  children.  The  letters  testamentaiy  under 
his  will  were  issued  December  24, 1870,  and  the  executor  thereupon  entered 
upon  the  discharge  of  his  duties  as  executor  and  trustee.  He  made  a  full 
and  complete  inventorv  of  the  estate  and  then,  with  the  oral  sanction  of  Mrs. 
Helen  Woodbridge,  allowed  her  husband  to  retain  the  trust  securities  and 
manage  the  trust  estate  until  June  28,  1872.  On  the  last-mentioned  date  the 
trustee,  with  the  written  authority  of  Mrs.  Helen  Woodbridge,  executed  a 
power  of  attorney  to  her  husband  authorizing  him  to  take  possession  of  the 
trust  property  and  to  use,  manage  and  control  the  same.  Mrs.  Woodbridge 
also  executed  an  instrument  reciting  that  she  ratified  and  approved  the  said 
/y         power  of  attorney  and  that  her  husband  was  also  to  be  deemea  her  agent  and 
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attorney  in  all  matters  and  things  to  be  done  thereunder.  The  balance  in  the 
account  of  the  trustee  was  thereupon  deposited  to  the  individual  credit  of  Mrs. 
Woodbridge  and  thereafter  the  account  was  kept  in  her  name  until  December 
19.  1874.  from  which  time  it  was  kept  in  the  name  of  her  husband.  fSnom  the 
time  the  power  of  attorney  was  executed  until  September  12,  1939.  the  busi- 
ness was  conducted  by  the  husband  of  Mrs.  Woodbridge  with  her  knowledge 
and  approval.  On  that  date  Mrs.  Woodbridge  and  her  two  children,  who 
were  then  of  age,  executed  and  delivered  to  the  trustee  a  release  from  all 
liability  arising  or  thereafter  to  arise  out  of  his  executorship  and  trusteeship. 
Thereafter  Mrs.  Woodbridge  managed  the  trust  estate  exclusively  and  the 
trustee  took  no  part  therein. 

June  9,  1894,  the  trustee  and  the  children  of  Mrs.  Woodbridge  Joined  in  a 
petition  praying  that  the  trustee's  resigoation  be  accepted  and  that  Mrs. 
Woodbridge  be  appointed  substituted  trustee.  The  court  made  an  order 
accepting  the  resignation  and  appointed  Mrs.  Woodbridge  substituted 
trustee.    The  accounts  of  the  trustee  were  never  judicially  settled. 

Mrs.  Woodbridffe  made  no  complaint  as  to  the  manner  in  which  the  trust 
estate  had  been  administered  until  in  May,  1897,  when  she  began  an  action  as 
substituted  trustee  against  the  original  trustee  to  charge  him  with  a  deficit  in 
the  trust  fund.  It  appeared  that  such  deficit  was  caused  by  the  fact  that  in 
1872  the  husband  of  Mrs.  Woodbridge,  with  her  knowledge  and  acquiescence, 
used  150,000  of  the  trust  fund  for  the  purchase  of  a  family  residence,  and  by 
the  fact  that  he  had  made  some  unprofitable  investments.  The  children  of 
Mrs.  Woodbridge  were  not  made  parties  to  the  suit,  and  it  did  not  appear 
that  they  had  ever  taken  any  steps  to  revoke  or  cancel  the  release  executed 
by  them. 

UeM,  that  the  power  given  to  Mrs.  Woodbridge  to  dispose  of  one-half  of 
the  trust  property  by  will  related  to  the  remainder  only  ana  did  not  empower 
her  to  use  or  transfer  an^  part  thereof  during  life; 

That  the  provisions  of  the  Revised  Statutes,  that  when  an  absolute  power 
of  disposition,  not  accompanied  by  any  trust,  has  been  given  to  the  owner  of 
a  particular  estate  for  life  or  for  years,  such  estate  shall  be  changed  into  a 
fee,  and  where  a  general  and  beneficial  p3wer  to  devise  the  inheritance  shall 
be  given  to  a  tenant  for  life  or  for  years,  such  tenant  shall  be  deemed  to  pos- 
sess an  absolute  power  of  appointment,  do  not  apply  to  a  beneficiary  of  rents 
and  profits  who  is  prohibited  from  alienating  his  future  income; 

That  Mrs.  Woodbridge  could  not  maintain  the  action  for  the  benefit  of  her 
children  as  the  release  executed  by  the  latter  to  the  defendant  was  presump- 
tively binding  upon  them; 

That,  under  the  circumstances  of  this  case,  the  court  would  not  in  this 
action  undertake  to  protect  the  interests  of  the  contingent  remaindermen 
(other  than  plaintiff's  children),  but  would  leave  them  to  an  action  for  the 
protection  of  their  own  interests; 

That  the  release  executed  bv  the  plaintiff  was  effectual  to  bar  any  right  of 
action  on  her  part  for  accruea  income; 

That,  having  induced  the  defendant  to  commit  the  breach  of  trust,  and 
having  acquiesced  therein  for  twenty -five  vears,  Mrs.  Woodbridge  was  pre- 
cluded by  the  doctrine  of  estoppel  and  by  lache$  from  maintaining  the  action 
in  order  that  she  might  receive  her  semi-annual  income  in  the  future. 

Woodbridge  v.  Bockbs 508 

2. Direetiana  for  ths  maintenance  by  a  devitee  of  the  te$tator*%  davgkten 

—  when  a  charge  on  the  testator's  farm  —  wfien  a  lien  prior  to  a  mortgage  given 
to  obtain  money  paid  by  ths  devisee  to  certain  of  the  daughters  —  ejfeet  of  a  proffer 
by  the  mortgagee  in  possession  of  maintenance  on  the  farm.]  A  testator,  whose 
familv  at  the  time  of  his  death  consisted  of  his  wife,  his  son.  four  married 
daughters  and  two  single  daughters,  gave  all  his  real  and  personal  property 
to  his  son,  and  directed  him  to  pay^  certain  legacies  to  his  married  daughters 
He  then  made  the  following  provisions  for  his  wife  and  his  two  unmarried 
daughters: 

''I'hirdly,  I  will  and  order  that  my  beloved  wife  Julia  shall  have  her 
home  and  maintenance  and  good  and  proper  clothing  in  sickness  and  in 
health,  and  shall  have  the  use  and  right  to  occupy  the  north  room  below  and 
the  room  with  the  two  bedrooms  abDve,  and  privilege  of  cellar  and  thirty 
dollars  yearly  as  long  as  she  lives. 
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WILL — Ctmtinued,  paos. 

^  **  Fourthly.  I  will  and  order  that  my  son  David  Jaleel  pay  to  my  daughter 

^  Mary  J.  two  hundred  dollars  five  years  after  my  decease  without  interest. 

yg  And  to  my  daughter  Emily  A.  one  hundred  and  fifty  dollars  five  years  after 

a.  my  decease  without  interest.     And  that  my  daughters  Mary  J.  and  Emily  A. 

[n  shall  have  their  home  and  maintenance  and  good  clothing  in  sickness  and 

^  health  here  out  of  my  estate  as  lon^  as  they  are  single  and  unmarried,  and 

il  they  shall  have  the  same  right  and  privilege  of  the  house  to  use  as  was  given 

m  to  their  beloved  mother,  but  if  they  marry,  then  they  shall  have  the  same 

^  eiven  to  them  as  my  other  daughters  had,  clothes,  two  beds,  four  pillows, 

bedclothes,  one  cow  and  fifty  dollars." 
J I  The  widow  died  and  one  of  the  unmarried  daughters  married,  and  there- 

^  after  the  son  executed  a  mortgage  on  the  fcirm,  subject  to  the  interest  of  the 

l2f  remaining    unmarried  daughter.     Subsequently  tne  son.  having  become 

^  insolvent,  abandoned  the  farm  and  informed  the  unmarried  daughter  that  he 

was  unable  to  support  her  on  the  premises  and  to  carry  out  the  provisions  of 

his  father's  will. 

In  an  action  brought  by  the  unmarried  daughter  against  the  son  and  the 

mortgagee  to  have  her  support  declared  a  lien  on  the  farm  and  have  the  farm 
^  sold  to  satisfy  such  lien,  me  mortgagee  alleged  that  a  portion  of  the  moneys 

advanced  on  the  mortgage  had  been  used  by  the  son  to  pay  legacies  to  the 
^  testator's  married  daughters  which  were  a  charj^e  upon  the  land,  and  to  the 

2  extent  of  the  money  so  used  the  mortgagee  claimed  an  equitable  lien  prior 

to  that  of  the  plaintifE.     She  further  alleged  that,  as  mortgagee  in  possession 
1  she  had  offered  to  provide  the  plaintiff  with  a  home  and  maintenance  and 

everything  required  in  the  will  on  the  said  farm,  and  was  still  able,  ready 
,  and  willing  to  do  so. 

HM^  that  the  use  of  a  part  of  the  money  advanced  on  the  mortgage  by  the 
^  mortgagor  in  the  payment  of  the  pecuniary  legacies  did  not  entitle  the  mort- 

gagee to  invoke  the  doctrine  of  equitable  subrogation  as  it  did  not  appear 
^  that  the  mortgagee  made  the  loan  to  protect  any  interest  which  she  had  in 

^  the  premises  or  knew  the  purpose  to  which  the  money  loaned  by  her  was  to 

*|  be  applied,  and  for  the  further  reason  that  the  mortgage  was  by  its  terms 

'^  made  subordinate  to  the  plaintiffs  lien; 

*'  That  the  duty  of  furnishing  a  home,  maintenance,  etc.,  to  the  unmarried 

^  daughter  on  the  farm,  was  a  personal  obligation  resting  on  the  testator's  son, 

and  that  the  plaintiff  was  not  obliged  to  accept  performance  of  that  obliga- 
f  tion  from  the  mortgagee  in  possession.    Sommers  v,  Schradeb 840 

8.  EquitctbU 6oni>ersi(m  of  recUinto personal  property  —  v>hen  the  decUh 

of  a  child  referred  to  in  the  will  is  a  dtath  before  that  of  tlie  testator. '\  An  inten- 
tion on  the  part  of  a  testator  to  effect  an  ecjuitable  conversion  of  his  real 
estate  into  personal  property  may  be  found  either  from  a  positive  direction 
for  such  a  conversion  or  from  an  absolute  necessity  to  sell  the  real  property  in 
^    '  order  to  carry  out  the  provisions  of  the  will  or  from  such  blending  of  the 

real  and  personal  estate  by  the  testator  in  the  will  as  clearly  to  show  an  inten 
j  tion  to  create  a  fund  out  of  both  the  real  and   personal   estate   and  t' 

^  bequeath  the  fund  as  money. 

.  'The  will  of  a  testator  provided: 

**  Sixth.  All  the  rest,  residue  and  remainder  of  my  personal  estate  and 
jl  th4i  net  proceeds  of  the  hales  of  the  rest,  residue  and  remainder  of  my  real 

estate  owned  by  me  individually  or  with  my  copartner  Edward  Tracy  or 
1  others,  I  give,  devise  and  bequeath  to  my  wife  and  my  children  to  be  divided 

1  equally  between  them  share  and  share  alike,  that  is  to  say,  to  my  wife 

r  one  share,  to  each  child  an  equal  share  with  my  wife.     Should  any  of  my 

e     ■  children  have  died  leaving  lawful  issue,  such  deceased  child's  share  to  be 

i  given  to  such  issue. 

r  '*  Seventh.    For  ths  purpose  of  such  distribution  of  my  estate  among  my 

wife  and  children,  I  fully  authorize  and  empower  my  executors  and  executrix 
1  hereinafter  named,  or  such  of  them  as  shall  qualify,  and  the  survivors  or  sur- 

vivor of  them,  to  sell  ami  dispose  of  any  and  all  my  real  estate,  and  interests 
r  in  real  estate,  at  public  or  private  sale  at  such  time  or  times  within  a  lawful 

I  period,  and  on  such  terms  as  they  shall  deem  most  advantageous  to  my 

I  estate,  and  to  execute  and  deliver  to  the  purchaser  or  purchasers  thereoi 

good  and  sufficient  deeds  of  conveyance  thereof,  and  to  do  each  and  every 
act  and  thing  lawful  and  necessary  for  them  to  carry  out  and  complete  said 
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sales.  I  also  authorize  my  executrix  aud  executors  hereinafter  named  to 
invest  and  reinvest  the  moneys  of  my  estate  until  its  dUtribuiion,  such  invest- 
ments to  be  on  improved  real  estate  in  the  City  of  New  York  or  bonds  of  the 
United  States  Government  or  New  York  State  or  Citv  bonds.  The  net 
income  of  my  estate  until  it$  distribution  I  direct  to  be  divided  equally 
between  my  wife  and  children,  share  and  share  alike." 

Held,  that  as  a  sale  of  the  testator's  real  estate  was  necessary  in  order  to 
carry  out  the  scheme  of  distribution,  although  the  direction  to  sell  was  not 
imperative,  the  will  effected  an  equitable  conversion  of  such  real  estate; 

That  upon  the  death,  subsequent  to  that  of  the  testator,  of  one  of  the 
testator's  children,  the  deceased  child's  share  of  the  proceeds  of  the  real  estate 
should  be  distributed  as  personal  property ; 

That  the  provision  in  the  6th  clause  of  the  will,  "Should  any  of  my 
children  fune  died  leaving  lawful  issue,  such  deceased  child's  share  to  tie 
given  to  such  issue,"  referred  to  the  death  of  a  child  before  that  of  the 
testator,  and  not  before  the  time  fixed  for  distribution. 

Matter  of  Rubsbll d42 

4. A  gift  to  great'ffrandohildren^  **  in  eaee  of  the  death  of  either    •    •    • 

without  heir  or  heire**  to  go*' to  the  eumivor  "  —  the  **  death  "  w  one  after  the 
testatrix —  ** heirs"  means  isaue."]  A  woman  eighty  five  years  of  age  made  a 
will  by  which  she  gave  all  her  personal  property  to  her  two  great-grand- 
children who  were  then  nine  ana  eleven  years  of  age  respectively,  and  pro- 
vided: "  But  in  the  case  of  the  death  of  either  of  SeiXd.  great  grandchildren, 
Oracle  or  Myrtle,  without  heir  or  heirs,  I  direct  that  such  share  of  personal 
property  shall  go  to  the  survivor  of  them."  She  made  a  similar  disposition 
of  her  real  estate.  Both  great-grandchildren  survived  the  testatrix,  but 
one  of  them  subsequently  died  leaving  her  mother  and  sister  as  her  only 
heirs  at  law. 

EM,  that  the  share  ot  the  deceased  child  passed  to  her  surviving  sister 
and  that  her  mother  took  no  interest  therein; 

That,  in  view  of  the  difference  in  the  ages  of  the  testatrix  and  her  great- 
gxandchildren,  the  provision  for  survivorship  in  the  case  of  the  death  of  one 
of  the  great-ffrandchildren  should  not  be  construed  to  refer  to  a  death 

Srior  to  the  death  of  the  testatrix  or  without  any  heirs  at  all,  but  to  a 
eath  after  that  of  the  testatrix  and  without  any  descendants. 

Matter  of  Crambh    541 

6.  A  gift  by  wiU  to  a  class  —  where  some  of  theelass  are  incompetent  to 

take,  because  of  being  witnesses  to  the  will,  tMr  shares  pass  to  the  others  as  a 
dass.^  Where  a  will  provides/'  I  give  and  bequeath  to  the  sons  and  daugh- 
ters of  Cornelius  Simonson  all  my  real  and  personal  estate  remaining,  to 
be  equally  divided  among  the  said  sons  and  daughters,  share  and  share  alflce," 
and  two  of  the  sons  of  Cornelius  Simonson  are  rendered  incapable  of  taking, 
by  reason  of  having  been  witnesses  to  the  will,  the  testator  does  not  die 
intestate  as  to  the  sh^^res  of  the  two  witnesses,  but  such  shares  pass  to  their 
brothers  and  sisters  Sb  a  class.    Martikeau  «.  Simonson 100 

6. Relative  position  of  a  beneficiary  under  a  wiU  and  of  an  assignee  of  a 

claim.]  A  beneficiary  unner  her  father^s  will  occupies  a  relation  to  a  claim 
acquired  thereunder,  which  gives  to  her  sworn  statement  greater  authen- 
ticity than  would  exist  in  the  case  of  a  stranger  who  has  purchased  a  cause 
of  action.     Kino  v.  King 128 

WITNESS  —  A  gift  by  will  to  a  doss — where  some  of  the  doss  are  ineompe 
tent  to  take,  because  of  being  witnesies  to  the  will,  their  shores  pass  to  the  others 
as  a  class. 

See  Martikeau  «.  Simonbon 100 

Belative  position  of  a  beneficiary  under  a  tnll  and  of  an  assignee  in 

respect  to  a  cause  of  action. 

See  Km©  t.  Kino 128 

— -  Examination  of  before  trial. 
See  Deposition.  C  O  p 

/8w  Evidence.  ^  0  J       ^  <  !    n 

WBITTEK  INSTBX7MENT  —  Pwrol  endifiekoQary. 
See  Evidence.  . 
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